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No. 1

CASE STATED BY SPECIAL COMMISSIONERS
— OF INCOTE TAX WITH ANNEXURES B-E

IN THE HIGH COURT IN MALAYA AT KUALA LUMPUR
ORIGINATING MOTION NO. 9/69
Between

Alan Richard Knight » « « Appellant
Angd

The Comptroller-General
of Inland Revenue o v o Respondent

CASE STATED by the Special Commissioners
of Income Tax for the opinion of the
High Court pursuant to paragraph 34 of
Schedule 5 to the Income Tax Act 1967,

CASE

1. The Appellant appealed to us, the Special
Commissioners of Income Tax, against the assessment

In the High
Court in Malaya
at Kuala Lumpur

No. 1

Case Stated by
Special Com-
missioners of
Income Tax with
Annexures A-E

25th March 1969



In the High
Court in Malaya
at Kuala Lumpur

No. 1

Case Stated by
Special Com-
missioners of
Income Tax with
Annexures A-E

25th March 1969
(continued)

2.

of income tax raised by the Comptroller-Genersl of
Inland Revenue on the Appellant for the year of
agsessment 1966 vide notice of amended assessment
dated 30.11.65.

2. We heard the said appeal on 26.8.68, 3.9.68,
26.9.68 and 29.,10.68.

Je The facts which we found in this case are
stated in Annexure A hereto.

4, It was contended on behalf of the Appellant
as follows:-

(a) the Agreement of 1954 was the only contrac-
tual document between the Appellant and
Malaya Borneo Building Society Limited
binding the parties;

(b) the Society was under no legal obligation to
make payment of compensation;

(c) +the Appellant was under a continuing contract
of service with the Society;

(d) the said contract was abrogated and compen-
sation paid in consideration of such
abrogation;

(e) +the said compensation for a loss of a source
of income or right to remuneration was a
capital payment not assessable to tax;

(£) the payment of the said compensation is not
specifically charged as income under the
Income Tax Ordinance 1947;

(g) if the said sum be regarded as a voluntary
payment to the Appellant it did not accrue to
him by virtue of his employment, or by way of
remuneration for his services;

(h) 1if the said sum be regarded as a gratuity it
is income exempt from tax by virtue of
Section 13(1)(i) of the Ordinance;

(i) +the Bociety released itself from a contingent
liability under the contract to give the
requisite 3 months' notice thereunder, and
the payment of the said sum was thereby not
from the contract of employment.
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3.

It was contended on behalf of the Respondent

as follows:-

(a)

(®)

(e)

()

(e)

(£)

(&)

the sum of #28,050 paid by Malaya Borneo
Building Society Limited to the Appellant and
called redundancy pay was remuneration or
salary of the Appellant in respect of his
employment;

alternatively, it was a gratuity or bonus in
respect of his employment and therefore it
was income from employment under Section 10

(2)(a);

in the Memorandum of Association of Malaya
Borneo Building Society Limited there was
provision for the payment of gratuities to
1ts employees or ex-employees, and this
provision should be regarded as imgplied term
of the employment agreement;

prayment of redundancy pay should be teken as
additional term of the employment agreement
or a variation of it;

the payment was not a compensation for loss
of office;

retiring gratuity under section 13(1)(i) is
gratuity for permanent retirement, not in
respect of retirement from one employment
after which there is a new employment again,
and since there is no evidence that the
Appellant has retired permanently the payment
was not a retiring gratuity;

there is no evidence to show that there was
an agreement to abrogate the employment
agreement.

We were referred to the following cases:-

Chibbett v. Joseph Robinsons & Sons, 9 T.C. 48.

Duff v, Barlow, 23 T.C. 633,

Henley v. Murray, 31 T.C. 351,

Bary Crombie & Co. Ltd. v. C.I.R., 26 T.C. 406,

Duke of Westminster v. C.I.R., 19 T.C. 490.

C.I.R. V. Wesleyan & General Assurance Society,
30 T. C.é 11.

Russell v, Bcott, (1948) 2 A.E.R. 1.

In the High
Court in Malay=a
at Kuala Lumpur

No. 1

Case Stated by
Special Com-~
missioners of
Income Tax with
Annexures A~E

25th March 1969
(continued)



In the High
Court in Malaye
at Kuala Lumpur

No. 1

Case Stated by
Special Com-
missioners of
Income Tax with
Annexures A-E

25th March 1969
(continued)

4,

Coltness Iron Company v. Black (188l) 6 Appe.
C. 330,

Greenwood v. F.L. Smidth & Co. (1922) 1 A.C.417.

Ormond Investment Co. v. Betts (1928) A.C. 143,

Kirkness v. John Hudson & Co. Ltd. (1955) 2
A.E.R. 345,

Duncan's Executors v. Farmer, 5 T.C. 417.

Beynon v, Thorpe, 14 T.C., 1.

Holloway v. Poplar Corpn., 1940. 1 K.B. 173.

In Re Ward, 1897 1 Q.B. 266. :

Hunter v. Dewhurst, 16 T.C. 605.

Dale v, de Soissons, 32 T.C, 1ll8.

Hunry v. Foster, 16 T.C. 605.

Allen & Another v. Trehearre, 22 T.C. 15.

Moorhouse v. Dooland, 36 T.C. 1l.

Wales v. Tilley, 25 T.C. 136,

7 Teking into consideration all the facts which
we found in this case we have come to the conclu-
sions and have made findings as stated in the
Deciding Order annexed hereto as Annexure D. The
grounds of our decision are stated in Annexure E
hereto.

8. The Appellant by letter dated 31.10.68
requires us to state a case for the opinion of the
High Court pursuant to paragraph 34 of Schedule 5
to the Income Tax Act 1967,

QUESTIONS

9. The questions for the opinion of the High
Court are:-

(a) whether on the facts which we found in
this case we rightly decided that the sum
of £28,050 paid by Malaya Borneo Building
Society Limited to the Appellant and
called redundancy pay was in his hand
income in respect of gains or profits from
employment chargeable to income tax under
section lO(l)(bg of the Income Tax
Ordinance, 1947; and

(b) whether on the facts which we found in
this case we rightly decided that the
said sum was not received by way of
retiring gratuity within the meaning of
section 13(1)(i) of the Ordinance.
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5.
Dated this 25th day of March, 1969.

Chairman,
Special Commissioners of Income Tax

Special Commissioners of Income Tax

Special Commissioners of Income Tax

EXHIBITS

ANNEXURE A

In the High
Court in Malaya
at Kuala Lumpur

No. 1
Case Stated by
Special Com-
missioners of
Income Tax with
Annexures A-E

25th March 1969
(continued)

Exhibits
Annexure A
Facts Found by

FACTS FOUND BY THE SPECIAL OOMMISSIONERS OF INCOME Tax Special Com-

l. On 23.8.54 the Appellant, Alan Richard Knight,
entered into a written agreement, a copy of which
is annexed hereto as Annexure B, with the Federal
and Colonial Building Society Limited, whereby the
parties agreed that the Appellant be employed by
the Federal and Colonial Building Society Limited
as a Staff Surveyor subject to the terms and
conditions contained therein.

2. In 1956 the name of the Federal and Colonial
Building Society Limited was changed to the Malaya
Borneo Building Society Limited (hereafter in
Annexure A referred to as "the Company"), and the
Appellant continued to be employed by the Company
as a Staff Surveyor and then Chief Staff Surveyor.
A letter dated 6.2.60, a copy of which is annexed
hereto as Annexure C, was sent by the Company's
Deputy General Manager to the Company's Staff
Surveyors including the Appellant. There is no
evidence before us to show that the Appellant
after receiving the letter marked as Annexure C
made any protest or raised any objection to the
Company on the subject of redundancy and redundancy
pay which was dealt with in that letter.

missioners of
Income Tax



Exhibits
Annexure A

Facts Found by
Special Com-
missioners of
Income Tax
(continued)

6.

3. On 2.11.65 the Board of Directors of the
Company passed a resolution thus:-

"That -

(a) The Society's Chief Staff Surveyor, Mr.
A.R. Knight be declared redundant as
from 1st December, 1965.

(v) Mr. A,R. Knight be given redundancy pay
at the rate of one month'!s basic salary
for every completed year's service
subject to a maximum of 12 months® pay.”

4, In accordance with the resolution of the Board
of Directors made on 2.11.65 the Appellant was paid
what is called redundancy pay in the sum of #28,050.

5. The Company did not give the Appellant three
months! notice, as stipulated by clause 11 (a) of
the agreement marked as Annexure B, to terminate
the employment. Nor did the Appellant apply to
the Company for retirement.

6. The Appellant ceased to work with the Company
on 30.11.65, and on the same date he left Malaya
for London. He was paid salary up to 30.11.65.

The Company paid the cost of the passage of the
Appellant, of his wife and of his children for
leaving Malaya to the United Kingdom on the termine-
ation of the Appellant's employment. At the time
of the termination of the Appellant's employment
there were 87 days' leave due to him, in lieu of
which the Company paid to him a sum of #8,120,

7. Soon after the Appellant left Malaya he took
up employment in Trinidad.

8. The Appellant has not teken any legal action
against the Company for failure to give three
months' notice to terminate his employment. Nor
has the Appellant been contemplating such legal
action, '

9. The Comptroller-General of Inland Revenue
raised an assessment on the amount of #28,050
which the Appellant received from the Company as
redundancy pay, and the Appellant appealed to us
against the assessment of income tax on this
emount,

10
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10. Previous to the resolution declaring the
Appellant redundant, two other Staff Surveyors of
the Company had been declared redundant, one in
April 1963 and the other in June 1965, They were
also paid redundancy pay. Similar payments were
also made to local staff who were declared redundant
by the Company. It is also customary practice for
commercial companies to pay redundancy pay.

11. The Company's Memorandum of Association
expressly empowers the Company to grant gratuities
to its employees or ex-employees.

Chairman,
Special Commissioners of Income Tax

Special Commissioners of Income Tax

Special Commissioners of Income Tax

ANNEXURE B
AGREEMENT DATED 23rd AUGUST 1954

THIS AGREEMENT is made the Twenty Third day
of August One thousand nine hundred and fifty-four
(1954) BETWEEN FEDERAL & COLONIAIL, BUILDING SOCIETY
LIMITED a company incorporated and having its
Registered Office in Singapore (hereinafter referred
to as "the Society") of the one part and Alan
Richard KNIGHT (hereinafter referred to as "the
Employee™) of the other part.

WHEREBY IT IS AGREED as follows:~

1. The Society will employee the Employee and the
Employee will serve the Society as Staff Surveyor
for the period and upon and subject +to the terms
and conditions hereinafter contained.

2. The Employee will devote the whole of his time
attention and skill to the affairs of the Society
and will use his best endeavours to further its
interests in every way and (but without prejudice

Exhibits
Annexure 4

Facts Found by
Special Comm
missioners of
Income Tax
(continued)

Annexure B

Agreement dated
23rd August
1954




Exhibits
Annexure B
Agreement dated

23rd August

1954
(continued)

8e

to the generality of the foregoing) will:-

(a) At all times diligently faithfully and to
best of his ability perform the duties for which he
is hereby employed and such other and additional
duties as may reasonably be requested of him and
generally serve and promote the interests of the
Society and its subsidiary or associated companies
and all projects schemes and enterprises in which
it or they or any of them may from time to time be
engaged interested or concermed, 10

(b) Not (without the previous written
consent of the Society) in any way (either directly
or indirectly) engage in any other remunerated
profession or occupation whatsoever,

(¢) Perform all lawful orders and instruc-
tions given to him by the Society or its authorised
agents and observe all Standing and other Rules
and/or Regulations now in force or from time to
time published or laid down by the Society.

(d) EKeep the business secrets of the Society 20
and its subsidiary and associated companies and
not publish or disclose (directly or indirectly)
to any person whomsoever (unless with the previous
written permission of the Society) any information
Trumour or report relating to the Society or any of
its subsidiary or associated companies or any
project scheme or enterprise in which it or they
or any of them may from time to time be interested,
engaged or concerned.

(e) Assign to the Society (for such consid- 20
eration and on such terms as the Society shall
consider reasonable) the sole and exclusive
benefit of any invention he may make or acquire
which may be of use to the Society.

(f) Take all reasonable precautions to safe-
guard his health and keep himself fit to perform
his duties under this Agreement and submit (and
cause his wife and family to submit) to such medical
inspection and/or treatment as the Society's medical
advisers may from time to time consider necessary 40
or advisable,

(g) Not promote encourage or take part in any
public tumult or disorder nor do or permit his wife
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or children to do anything which might cause public
scandal or bring the Society or any of its subsid-
iary or associated companies into disrepute.

(h) Not (without the written authorisation of
the Society) enter into any contract or incur any
commitment or obligation or make any purchase or
place any order for purchase or give or allow any
credit on behalf of the Society and, notwithstand-
ing anything to the contrary herein contained, the
Employee shall remain liable to the Society for any
action in violation of this Clause.

S Inasmuch as the activities of the Society are
presently confined to the Colony of Singapore and
the Federation of Malaya the Employee will carry out
his duties hereunder in those territories but the
Society reserves the right (which the Employee
concedes) to require him to fulfil such duties in
any other territory or territories and in general

to require him to visit or reside in such place

or places as the Society may from time to time
consider necessary or advisable.

4, This Agreement and all the provisions herein
contained (either expressly or by implication)

shall come into force on the date when in accordance
with the Society's instructions the Employee first
leaves the United Kingdom after the signing of this
Agreement to take up his duties in Malaya and shall
continue until determined in manner hereinafter
mentioned.

5. (i) The Society will pay to the Employee as
remuneration for his services under this Agreement
Straits $1%95 per mensem to be apportioned as follows:-

(a) A Basic Salary of not less than B860
(b) An Overseas Allowance of 430
(¢) A Marriage Allowance of $150

(ii) The above payments (subject to such
deductions as are hereinafter mentioned) will be
made to the Employee by the Society at the end of
each calendar month in respect of the month then
ending., The said monthly Overseas and Marriage
Allowances shall each be subject to alteration by
the Society at its discretion without assigning

Exhibits
Annexure B

Agreement dated
23rd August
1954
(continued)



Exhibits
Annexure B

Agreement dated
23rd August
1954
(continued)

10.

any reasons and the said Marriage Allowance
(subject to such alterations as aforesaid) shall
continue only so long as the Employee shall be
responsible for the maintenance of a wife or a
former wife and/or (being a widower or living
apart from his wife) he shall have in his custody
and be legally responsible for the maintenance of
a dependant child or children.

6. The following deductions shall be made from
the remuneration payable to the Employee under 10
the provisions of the preceding Paragraph hereof:-

(a) Buch sum as the Society shall from time
to time consider reasonable by way of rent for any
housing accommodation, furniture etc. that may be
provided by the Society.

(b) BSuch contributions to the Colonial
Development Corporation's Overseas Superannuation
Fund as are from time to time made payable by the
Rules governing that Fund.

7. Upon being instructed to proceed to Malaya 20
the Employee will be paid an Outfit Allowance of

£50 which will be repayable to the Society if

(either by the Employee's own action or under the
provisions of Paragraph 11 (b) hereof) this

Agreement is determined within twelve calendar

months from the date of its commencement.

8. (1) The Society will pay the cost of the

Employee's passage and his travelling expenses to

Malaya and %subject to the provisions hereinafter
contained) will pay the cost of his passage and 30
travelling expenses back to the United Kingdom on

the termination of his employment hereunder.

(2) In so far as it shall be willing for them
to join and upon being provided with satisfactory
medical evidence as to their state of health the
Society will also pay the cost of the passage and
the travelling expenses to Malaya of the Employee's
wife and such of his children who (at the date of
departure from the United Kingdom) are under twelve
years of age. Subject to the provisions herein- 40
after contained the Society will also pay the cost
of the return passages and travelling expenses of
such wife and children back to the United Kingdom
on the termination of his employment hereunder by
death or otherwise,
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(3) Should this Agreement at any time be
gsummarily terminated by the Society under Parsgraph
11(b) of this Agreement or should it be terminated
within a period of 33 calendar months from the date
of its commencement by the Employee giving to the
Society notice in writing to that effect as herein-~
after provided the Society shall not be liable to
pay the cost of the passages or travelling expenses
back to the United Kingdom of either the Employee
himself or of his wife or children.

(4) Should this Agreement be terminated within
a period of 18 calendar months from its commencement
either summarily by the Society under Paragraph 11
(b) of this Agreement or by the Employee giving to
the Society notice in writing to that effect as
aforesaid the Employee shall repay to the Society
such proportion of the cost of the outward passages
and of the outward travelling expenses of himself
and his wife and children as shall be commensurate
with the proportion borne to the whole of this
period by the part thereof then unexpired.

(5) The Society shall not be liable to pay the
whole or any part of the return passages or travell-
ing expenses of the Employee or of his wife or
children unless within two calendar months from the
date of the termination of this Agreement he shall
notify the Society of his intention to return to the
United Kingdom and within the same period (or as soon
thereafter as shall be practicable) he shall together
with Hs wife and children depart from Malaya or such
other territory in which he shall have been employed
at the date of the termination of his employment
hereunder and shall return to the United Kingdom
without unreasonable delay or break of journey.

(6) The Employee his wife and children shall
travel on such dates and by such routes and methods
of transport (including air transport) as the
Society shall prescribe and the class of passages
and the scale of travelling expenses to which he
and they shall be entitled shall be decided by the
Directors of the Society.

9. At the expiration of six calendar months from
the commencement of this Agreement the Employee
shall become a member of the Colonial Development
Corporation's Overseas Supersnnuation Fund and
(subject to the Rules thereof for the time being in

Exhibits
Annexure B
Agreement dated

23rd August

1954
(continued)
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Agreement dated
23rd August
1954

(continued)

12.

force) he shall continue to be a member of such
Fund during such period as he shall remain in the
employment of the Society. The Employee's
contributions to such Fund shall be deducted from
his monthly remuneration as hereinbefore provided
the Society also making such contributions as the
said Rules shall from time to time provide.

10. (a) The Employee will be entitled to Home

leave at the rate of one days leave for every six

days service in Malaya or elsewhere under the 10
provisions of this Agreement. ©Such leave shall be

taken at a time convenient to the Society and as

soon as shall be practicable after the expiration

of three years from the commencement of this

Agreement.

(b) Subject to the other provisions of this
Agreement the Society will pay the passages and
travelling expenses of the Employee his Wife and
children on their jourmeys for the purpose of such
leave to the United Kingdom in accordance with the 20
provisions of Paragraph 8 hereof.

(c) The Employee shall not be entitled to any
leave whatsoever should he resign from his employ-
ment or be summarily dismissed by the Society as
hereinafter mentioned. Provided that in the event
of his so resigning the Directors of the Society
may, ,in their sole discretion, grant some period
of leave.

ll. This agreement may be determined:-

(a) By either party hereto giving to the 30
gther‘not less than three calendar months notice
in writing to expire at any time.

(b) By the Society summarily without notice
or payment of compensation if the Employee:-

(i) 1is guilty of dishonesty or misconduct or
commits any act or is guilty of such
neglect as in the opinion of the Society
is likely to bring the Society or any of
its subsidiary or associated companies
or any of its or their official or 40
employees into disrepute whether such
dishonesty misconduct act or neglect is
or is not directly related to the affairs
of the Society;
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(ii) Dbecomes unfit to fulfill the duties or Exhibits
obligations of his employment through
wilful neglect of reasonable health Annexure B
precautions or otherwise through his own
fault; Agreement dated
23rd August
(iii) is adjudged bankrupt or if he borrows 1954
money from any other employee of the (continued)

Society or from any customer of or person
associated with the Society or any of its
subsidiary or associated companies;

(iv) commits any material breach of any of his
duties or obligations under this Agreement;

(v) 1is discovered to have made or given any
felse statement or document testifying to
his ability or competence or relating to
his state of health knowing that such
statement or document is false;

(vi) is found to have made any illegal monetary
profit or received any gratuities or other
rewards (whether in cash or kind) out of
any of the Society's affairs,

12. The exercise by the Society of its right of
summary dismissal under the preceding Paragraph
hereof shall not debar it from exercising such other
rights or remedies as may be available to it by law
or otherwise by reason of any of the matters
aforesaid.

13. This Agreement and all the provisions herein

contained shall be construed and have effect under
and in accordance with the laws for the time being
in force in the Colony of Singapore Provided that
in the event of the Society or the Employee suing

upon this Agreement in the Courts of England then

English law shall apply.

AS WITNESS the hands of the parties hereto
the day and year first above written.

SIGNED on behalf of FEDERAL AND COLONIAL
BUILDING SOCIETY in the presence of:-

Name 5ga

Address 33 Hill Street, London, W.l. Sed.

Occupation Assistant
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Letter

6th February
1960

14,

SIGNED by the Employee in the presence of:-)

Name Sgd.
Address Northam Reservoir Road, A.R.
Elburton, Plymouth, Knight

Occupation Chartered Surveyor.

ANNEXURE C
LETTER
A.R. Knight Esq.,
Penang.

6th February, 1960 10
DPGM/60/103
1) The conditions of service of technical staff

were reviewed at a Management Meeting held on 3rd
February.

The salary scale for Staff Surveyors has been
considered and it is felt that the current scale,
a copy of which is attached, is satisfactory.

2) Education Allowance

To assist Expatriate Staff, some of whose
chiodren are approaching school age, Management is 20
recommended to the Society's Board of Directors
that an education allowance up to £100 per annum
for each child of an expatriate officer between
the ages of 8 and 18 receiving full-time education
in the United Kingdom or Australia (or exceptionally
in other countries other than Malaya or Singapore)
be approved, subject to a limit of two such
allowances at any one time. The recommendation
will be placed before the Society's Directors for
consideration in late March 1960 and I shall let 30
you know the Board's decision by 25th March, 1960.

3)  Redundancy Pay

. The subject of redundsncy was discussed and
it was agreed that should a Staff Surveyor become



10

20

30

15.

redundant, Msnagement would consjder the payment of
redundancy psy to the Surveyor concerped, the maxi-
mum benefit payable being limited to one month's
pay (based on salary at date of redundancy) for
every completed year's service subject to:-

ag minimum compensation of 3 months' pay
b) maximum compensation of 12 months' pay

4) Loss of Office

The Society is a commercial company and &8s
such. need not have a Malayanisation policy. Should
it eventually become the policy of the Society's
Board that expatriate staff should be replaced by
suitably qualified local staff, Management would at
that time draw up for the Board's consideration a
scheme for compensation for loss of office. .
Management cannot, however, anticipate what. the
scheme will be neither can it anticipate Board's
approval, However, it can safely be assumed that
should compulsory replacement be introduced, Staff
Surveyors would be granted compensation for loss
of office on terms not less generous than those
that apply to redundancy.

Sgd.
Dy. GENERAL MANAGER

No. 2
SUPPLEMENTARY CASE STATED

IN THE HIGH COURT IN MALAYA AT KUALA LUWMPUR
ORIGINATING MOTION NO. 9/69

Between
Alan Richard Knight e« « o Appellant
And
The Comptroller-General
of Inland Revenue e « » Respondent

SUPPLEMENTARY CASE STATED by the

Bpecial Commissioners of Income Tax

under paragraph 40(b) of Schedule 5

to the Income Tax Act 1967, pursuant
to the order of the High Court.

Exhibits
Annexure C

Letter
6th February

1960
(continued)

In the High
Court in Malaya
at Kuala Lumpur

No. 2

Supplementary
Case Stated

7th May 1969
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Court in Malaya
at Kuala Lumpur

No. 2

Supplementary
Case Stated

7th May 1969
(continued)

Exhibits
Annexure D
Deciding Order
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l. We, the Special Commissioners of Income Tax,
have been required by the order of the High Court
dated 4th April, 1969, to state furhter facts as
to how the sum of #28,050 paid to the Appellant
was arrived at.

2. Accordingly we held a hearing on 6th May,

1969, to receive evidence, and we found further
facts as follows, which we hereby state in pursuance
of the said order:-

On 1.12.1965, as from which date the Appellant 10
was declared redundant, he had completed 11

years' service, and immediately before that

date his basic salary was §2,550 per month.

The sum of $28,050 paid to the Appellant was

arrived at by multiplying #2,550 (basic

salary) by 11 (completed years' service).

Dated this 7th day of May, 1969.

Sgd. (Wan Hamzsh bin Wan Mohd. Salleh
Chairman.
Special Commissioners of Income Tax 20

Sgd. (Lee Kuan Yew)
Bpecial Commissioners of Income Tax

Sgd. (David Kuok Khoon Hin)
Special Commissioners of Income Tax
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4dppeal by Alan Richard Knight in respect
of the assessment of income tax for the 30
year of assessment 1966,

DECIDING ORDER
By the Special Commissioners of Income Tax
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1. We, the Special Commissioners of Income Tax,
find as follows:-

(a)

(v)

(e

(a)

(e)

that there has been a stipulation agreed
between the Appellant, Alan Richard Knight
and Malaya Borneo Building Society Limited
that Malaya Borneo Building Society Limited
may at any time declare his post redundant;

that there has also been a stipulation
agreed between the Appellant and Malaya
Borneo Building Society Limited that
Malaya Borneo Building Society Limited
should pay the Appellant a sum called
"redundancy pay" calculated at one month's
pay for every completed year's service
subject to a minimum amount equivalent to
3 months' pay and to a maximum amount
equivalent to 12 months' pay, in the event
of Malaya Bormeo Building Society Limited
declaring his post redundant;

that the said stipulations modify clause
11(a) of the employment agreement Exhibit
R4, so that Malaya Borneo Building Society
Iimited may determine the Appellant's
employment either by giving him not less
than three months' notice in writing or by
declaring his post redundant and paying him
the redundancy pay, and such declaration
may be made at any time, which may be less
than three months before the date on which
his employment is to terminate;

that the redundancy pay is gratuity within
the meaning of section 10(2§(a) of the
Income Tax Ordinance 1947 and as such it
is chargeable to income tax;

that the redundancy pay is not retiring

%ratuity within the meaning of section 13
1)(i) of the Income Tax Ordinance 1947 so
that it is not exempt from income tax,

2e It is ordered that the assessment of income
tax in respect of the Appellant as per notice of
amended assessment dated 30th November 1965 shall
be and is hereby confirmed.
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Dated this 29th day of October, 1968.

Sgd.
(Wan Hamzah bin Wan Mohd. Salleh)
Pengerusi,
Pesurohjaya Khas Chukai Pendapatan

Sgd.
(Lee Euan Yew)
Pesurohjaya Khas Chukai Pendapatan

Sgd.
(David Kuok Khoon Hin) 10
Pesurohjaya Khas Cukai Pendapatan

ANNEXURE E

GROUNDS OF DECISION OF THE SPECIAL
CAMISSIONERS OF INCOME TAX

1, Por the purposes of stating our grounds of
decision we find it convenient to consider at the
outset the law as expounded in decided cases in
the United Kingdom on questions similar to the
points in issue in this case,

2. The U.K. decided cases can be divided broadly 20
into two classes: first, the class of cases of

voluntary payments, i.e. the cases where the

employer or some other person was not obliged

under the terms of any agreement to make the pay-

ment to the employee but made it voluntarily at

his own absolute discretion; secondly, the class

of cases of obligatory payments, i.e. the cases in

which the employer made the payment pursuant to

the terms of an agreement between him and the

employee which required him to do so. It is 30
important in order to arrive at the correct answer,

to determine first under which of the two broad

classes a particular case falls, Different
considerations apply to voluntary payments and to
obligatory payments. Lawrence L.J. in the Court

of Appeal in Henry v. Arthur Foster and Henry v.

Joseph Foster, 16 T.C. 605 said -

"In my opinion neither Duncan's case nor
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any other case dealing with voluntary payments Exhibits
made on the relinquishment of an office or an

employment of profit has any bearing on the Annexure E
question which we have to decide. In my judgment,

the determining factor in the present case is Grounds of
that the payment to the Respondent whatever Decision of
the parties may have chosen to call it was a the Special
payment which the company had contracted to Commi ssioners
meke to him as part of his remuneration for of Income Tax
his services as a director." (continued)

3. We shall later in the course of stating our
gouunds of decision, discuss this case with reference
to the case law affecting voluntary payments.

4, The broad class of cases of obligatory payments
can be further divided into two smaller groups.

Sir Raymond Evershed, M.R., in the Court of Appeal
said in bis judghent in Henley v. Murray, 31 T.C.
351 " ... but it is quite plain that the real basis
of the decision (in Hofman v. Wadman, 27 T.C. 192)
WaS .... that the bargain there was that the company,
Parnall Components Ltd., the employers, should remain
liable under the contract for the remuneration they
had contracted to pay though they gave up their

right to call upoa Mr. Hofman, their works manager,
to perform the duties under the contract which he
was bound to perform. If that is a correct amalysis
then it seems to me that the case is clearly one of
the first kind wkich I have stated - a case in which
the contract persists. Though the right of one '
party to call upon the other for performance of

its terms may be modified, or indeed wholly given
up, still the corvesponding right to acquire
payment either of the whole sum or of some less
figure is preserved and is still payable under the
contract. But there is another class of case where
the bargain is, as it seems to me, of an essentially
different character, for in the second class of case
the contract itself goes altogether and some sum
becomes payable for the consideration of the total
abandonment of all the contractual rights which the
other party had uuder the contractee...". So the
first group of cases of obligatory payments is the
group of cases in which the employer is obliged to
make the payment to the employee under the employ-
ment agreement itself, It can be generally stated
that such payment in the hand of the employee is

his income from ewployment and therefore assess-
able to income tax. Under this group can be
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placed the following cases:-

Davis v. Harrison, 11 T.C. 707 (King's Bench
Division)
Henry v. Arthur Foster
16 T.C. 605 (Court of
Henry v. Joseph Foster Appeal)

Allen & Another v. Trehearne, 22 T.C. 15
(Court of Appeal)

Prendergast v. Cameron, 23 T.C. 122
(House of Lords)

Hofman v, Wadman, 27 T.C. 192 (King's Bench
Division)

Dale v. de Soissoms, 32 T.C. 118 (Court of
Appeal)

Moorhouse v. Dooland, 36 T.C. 1. (Court of
Appeal)

Se The other group of cases of obligatory payments
is the group of cases where the payment to the
employee is not in pursuance of the terms of the
employment agreement itself but in pursuance of a
separate agreement entered into subsequent to the
employment agreement, whereby the employer under-
takes to make the payment to the employee as a
consideration for the employee agreeing to abrogate
the employment agreement or as a consideration for
the employee to give up any of his rights under

the employment agreement. The true cases of
compensation for the loss of employment or office
are really cases falling under this group, because
the compensation paid to the employee is in essence
the consideration for the employee agreeing to give
up his right to be employed or to hold office
under the service agreement. Under this group can
be placed the following cases:-

Duff v. Barlow 23 T.C. 633 (Xing's Bench
Division)
Henley v. Murray 31 T.C. 351 (Court of Appeal)
6. In the present case before us it was contended

on behalf of the Appellant that the payment to him
of what was called redundancy pay was in fact

10

20
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compensation paid in consideration for his loss of
a source of income or of a right to remuneration as
the result of the abrogation of the service agree-
ment. Before us no direct evidence was adduced of
any sgreement, either written or verbal, entered
into between the Appellant and his employers whereby
it was agreed that the redundancy pay should be the
consideration for the Appellant agreeing to have
the service agreement abrogated or for him agreeing
to give up his source of income or his right to
remuneration. Nor was any direct evidence adduced
of any agreement, written or verbal, to abrogate
the service contract. If there were such an
agreement in existence, clearly the burden was on
the Appellant to produca it in evidence, in view of
section 76 (3) of the Income Tax Ordinan®e 1947

and paragraph 13 of Schedule 5 to the Income Tax
Act 1967.

7 In the absence of direct evidence of such an
agreement we proceeded to consider whether on the
facts which we found in this case it is reasonable
to infer that there was such an agreement. After
considering these facts we find it difficult to
draw such an inference, The fact that Malaya Borneo
Building Society Ltd. paid the cost of the
travelling of the Appellant, of his wife and of his
children to the United Kingdom after the Appellant
had ceased work seems to be in accordance with
clause 8 (1) and (2) of the service agreement and
seems8 to suggest that the service agreement had not
been abrogated but was still being pursued after

the Appellant had ceased work. It was aruged
before us that the payment by Malaya Borneo Building
Society Ltd. of ine cost of the passage was part

of the considersiion for the abrogation of the
service agreemen?y, but there was no evidence

adduced before us to that effect.

8. We also find it difficult to accept that the
payment was a co:sideration for the Appellant
giving up his right to continued employment under
the service agreement or his right to a source of
income or to remuneration, as we find that under
the terms of the service agreement the Appellant
has no absolute right to continued employment
because there is provision in the service agree-
ment for it to be determined at any time at the
discretion of eitier party. The service agreement
in clause 11 (a) prescribed the method by which it
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may be determined, i.e. by either party giving the
other not less than three calendar months® notice
in writing.

9. From the conduct of the parties and from
other facts which we found in this case, we find
that the reasonable inference for us to draw is
that the Appellant and the Malaya Borneo Building

Society Ltd. had agreed to introduce a supplementary

provision to the service agreement so that while
Malaya Borneo Building Bociety Ltd. may determine
the service agreement by giving the Appellant not
less than three calendar months' notice in writing,
Malaya Borneo Building Society Ltd. may also
determine the service agreement if at any time the
Society found the Appellant redundant, by declaring
the Appellant redundant and paying him redundancy
pay at the fixed rate and such declaration may be
made at any time which may be less than three
calendar months to the date when the service
agreement is to be determined (which actually
happened in this case). Such is the inference
which we have drawn, and we arrive at this infer-
ence for the following reasons particularly.

About 5% years before the Appellant was declared
redundant Malaya Borneo Building Society Ltd.
already by letter Amnexure C made known to the
Appellant to the effect that it might at any time
find him redundant and in such event would consider
paying bim redundancy pay and the rate of the
redundancy pay was made known to him in the same
letter. It would be implicit from the letter that
if he were declared redundant it might not be
possible for Malaya Borneo Building Society Ltd.
to give him notice to determine the service agree-
ment within the time stipulated in Clause 11(a).
One staff surveyor was declared redundant in
April 1963 and paid redundancy pay. Since there
is no evidence to show that the Appellant made
protest or raised objection to the proposed
redundancy pay scheme and since the Appellant
eventually accepted the peayment, we infer that he
did not in fact make protest or raised objection
but tacitly accepted the scheme. This means that
as an alternative to the method of determining the
employment agreement as stipulated in clause 11
(a), the Appellant had agreed that the employment
agreement may also be determined by Malaya Bormeo
Building Bociety Ltd. if the Society found him
redundant, by making at any time (which might be
less than three calendar months to the date of the

20
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determination) a declaration that the Appellant was
redundant and by paying him redundancy pay. That
the Appellant had so agreed is confirmed by the fact
that he did cease to work one month after the
declaration was made, and by the fact that he has
not taken, nor is he contemplating, any legal action
against the Malaya Borneo Building Society Ltd. for
failing to give not less than three calendar months'
notice under clause 11(a).

10. If the proposal to declare the Appellant
redundant and to pay him redundancy pay was for the
first time put to the Appellant immediately the
employers found it necessary to terminate his
employment, some weight might, in our opinion, be
given to the argument that the redundancy pay was
consideration to the Appellant for giving up his
right under the service agreement, The facts that
the proposal was first made known to the Appellant
very long before it was found necessary to terminate
his employment teads to refute that argument.

11. So we found that the redundancy pay was made
by Malaya Borneo Building Society Limited and
received by the Anpellant under the service agree-
ment, and since it was a payment made at the end
of employment we found that it was a gratuity
within the meanirg of section 10(2)(a) of the
Income Tax Ordinsace 1947.

12. It was argued on behalf of the Appellant that
even if we found that the redundancy pay was a
gratuity, still i+t would not be assessable to
income tax on the ground that if it were a gratuity
it must be a retiring gratuity and a retiring

ratuity is exemr 5 from income tax under section 13
%l)(i) of the Income Tax Ordinance, 1947, We do
not agree that the redundancy pay was received by
the Appellant by way of retiring gratuity because
the Appellant never applied to retire, and his
employment was teiminated at the instance of his
employers.

13. We now proceed to consider what would be the
position in law if on the facts we had found that
the payment to the Appellant was a voluntary
payment instead of a contractual payment. The
U.K. decided cases of voluntary payments can be
divided into two groups. The first group of cases
of voluntary payments were treated by the Courts as
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personal gifts and therefore held to be not assess-
able to income tax. The meaning of “personal
gifts™ is fully explained by Atkinson J. in
Calvert v. Wainwright, 27. T.C. 475. According

to Atidnson J,, what is meant by "personal gifts"
is a condensation of the full sentence, personal
gifts given on personal grounds other than for
services rendered. Under this group can be placed
the following cases:-

Reed v. Seymour 11 T.C. 625 (House of Lords)

Beynon v. Thorpe 14 T.C. 1 (King's Bench Division)

14, The second group of cases of voluntary payments
were those held by the Courts as payments made to
the recipient by virtue of his office or employment
and assessable to income tax. Thus tips received
from passengers by a taxi driver employed by a

taxi hire company were held assessable to income

tax in the hand of the driver: Calvert v. Wain-
wright, 27 T.C. 475. Other cases which can be
rlaced under this group are:-

Hartland v. Diggins 10 T.C. 247 (House of ILords)

H. Denny v. Reedg 18 T.C. 254 (Kings' Bench
A. Denny v. Reed) Division)

15. It is clear that the payment to the Appellant
wes not a personal gift to him snd that it was made
to him by virtue of his employment. It was not
made to the Appellant because he was Alan Richard
Knight but because he was a staff surveyor of
Malaya Borneo Building Society Ltd. The letter
Annexure C in dealing with redundancy pay refers
to "staff surveyor" and not to the Appellant by
neme. It is clear that the intention was to give
redundancy pay to all staff surveyors under the
circumstances mentioned, and therefore the payment
when made to the recepient was made to him by
virtue of his office or employment. Thus even if
we had on the facts found that the payment to the
Appellant was & voluntary payment, the result would
ge the same, i.e. it would be assessable to income
ax,

16, In order to support his argument, learmed
Counsel for the Appellant cited the following state-
ment of Rowlatt J. in his judgment in Chibbett v.

10
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Joseph Robinson & Sons, 9 T.C. 48:- Exhibits
" ...+ compensation for loss of an employment Annexure B
which need not continue, but which was likely
to continue, is not an annual proflt within Grounds of
the scope of the Income Tax at all."® Decision of
the Special
We are of the opiuion that it is not safe to place Commissioners
reliance on that statement of Rowlatt J. in view of Income Tax
of the subsequent judgment of the Court of Appeal (continued)

in Henry v. Arthur Foster and Henry v. Joseph
Foster, 16 T.C. 605, reversing the judgment of
Rowlatt J. It appears that Rowlatt J. based his
decision in Henry v. Arthur Foster and Henry v.
Joseph Foster on the same general principle on
which he based his decision in Chibbett v. Joseph
Robinson & Sons, because in Henry v. Arthur Foster
and Henry v. Joseph Foster he said -

M eess 1t i8 certainly covered by what I said
in Chibbett's case, and I still hold that
opinion., It is a very important point. What
I said was: 'If it was a payment in respect of
the termination of their employment I do not
think that is taxable. I do not think that is
taxable as a profit. It seems to me that a
payment to make up for the cessation for the
future of araual taxable profits is not itself
an annual profit at all'. I adhere to that
and that is what I think this was ceees’

Since the decision of Rowlatt J. in Henry v. Arthur
Foster and Henry v. Joseph Foster was reversed by
the Court of Appeal, it is doubtful whether the
general principle on which he based his decision in
those cases and wiich was quoted above can be relied
upon asg«a correct statement of the law, and there-
fore it is also doubtful whether reliance can be
placed on the statement of Rowlatt J. as quoted
before us by the learnmed Counsel for the Appellant,
which was made on the basis of that general
principle,

17. Although in Hunter v, Dewhurst, 16 T.C. 605,
Rowlatt J. based his decision on that same general
principle and although in that case the House of
Lords pronounced the same ultimate result as that
arrived at by Rowlatt J., a careful study of the
Jjudgment of Rowlats J. and of the judgments of the
Law Lords shows that the House of Lords arrived at
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the ultimate result for entirely different reasons
and on entirely different principle that those of

Rowlatt J. Moreover, Lord Warrington of Olyffe in
his Jjudgment made 1t clear that the House of Lords
decided the case "on its special circumstances"”.

18. Moreover, Chibbett v. Joseph Robinson & Sons
is a case of & voluntary payment, and we do not
think that the statement of Rowlatt J. in that case
quoted by learned Counsel for the Appellant can be
taken as relevant in the consideration of a
contractual payment,

19, Learned Counsel for the Appellant urged upon
us to follow the decision in Duff v. Barlow, 23
T.C. 633. We agree with the decision in that case,
and if the facts of the present case before us were
same as the facts of that case we would have
followed the decision in that case. But we found
that there are vital differences in the facts of
the two cases, In Duff v. Barlow itis clear that
under his service agreement Barlow had the right to
continued employment which was stated expressly up
to 31.12.45, and there seems to be no provision in
the service agreement for the termination of his
employment. In the subsequent agreement it was
agreed that Barlow was to cease working as from
25.11.37. Therefore it is clear that Barlow was
glving up his right to employment anf to remunera-
tion for the period from 25.11.37 to 31,12.45. In
the present case before us the Appellant had no
absolute right to be employed up to a certain date
but his employment was liable to be terminated at
any time by his employers by giving the requisite
notice. In Barlow!s case the first time his
employers felt it necessary to terminate his
services was on 28.10.37, and the first time the
suggestion for terminating his services was put to
him and the first time the terms were discussed
with him was after 28,10.37. Agreement for the
payment of a lump sum to him was entered between
him and his employers on 25.11.37 and he ceased
to be employed on the same date, BSince the dis-
cussion was held and the agreement was reached at
about the same time when the employers found it
necessary to terminate Barlow's services and at
about the same time as when his services were
actually terminated, there should be no difficulty
in concluding that the payment was consideration
for his loss of right to further remuneration.
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Therefore in Barlow's case it was not open to argu-
ment that the payment was a stipulation under the
service agreement. In the present case before us
there was no evidence to show that a discussion to
determine the terms for terminating the Appellant's
employment was held, or that agreement on the terms
was reached, at about the same time as his employers
found it necessary to terminate his services.

20. In Barlow's case the Board of Directors of

the employer company at its meeting decided to make
the lump sum payment expressly "as compensation in
full <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>