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Case Stated
continued

2.

CASE STATED

pursuant to section 32 of the Land and Income Tax
Act 1954,

1. FOR a number of years prior to the year ended
31 March 1966 the Objectors carried on in partner-
ship on two properties situated at Glen Murray and
Clevedon the business of farmers. Profits or
losses derived by the said partnership were
allocated among the Objectors as follows:-

First Objector share
Second Objector share
Third Objector share
Fourth Objector share

The Fourth and Fifth Objectors entered into a
further agreement in 1952 to share equally the
Fourth Objector's share of the above profits.

2. ON 1 December 1964 an agreement was concluded
between the First, Second, Third and Fourth
Objectors and Lochiel Cameron Limited of Dunedin
whereby the said property at Glen Murray was sold o
Lochiel Cameron Limited as a going concern for
£200,000 ($400,000). The said purchase price
being apportioned as follows:

Land end buildings £168,450 #3%6,900
Livestock 27,750 55,500
Dead Stock - Chattels 2,800 7,600

£200,000  $400,000

The livestock comprised -
1265 head of cattle

at £10 ($20) per head 12,650 25,300
10,000 head of sheep

at 30/- ($3) per head 15,000 30,000
© horses 100 200

£27,750  #55,500

A copy of such agreement is annexed hereto and
marked "A",
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e IN furnicshing a return of income to the
Commissioner for income tax purposes it was
declared on behalf of the aforementioned partner-
cship that the assessable income derived during
the yesr ended ?1lst March 1966 was £13,760.6.11.
(827,520.69) allocated as follows -

First Objector £3,440. 1. 8. g6,880.17
Second Objector £3,440. 1. 9. £6,880.18
Third Objector £3.440. 1. 9. £6,880.18
Fourth Objector £3,440. 1. 9. g£6,880.18

£13,760. 6.11. $27,520.69

Copies of the financial statements furnished in
support of the =aid return are annexed hereto and
marked "B".

4, SUBSEQUENTLY the Comnissioner considered that

the agreed sale price of livestock (£27,750/

#55,500) to Lochiel Cameron Limited was inadequete

and accordingly from tiue to time acting under
Section 101 of the said Act made adjustments to

the income returned by the said partnership. The

latest such adjustment being as follows -

Market value of sheep and cattle sold to
Lochiel Cameron Limited

o575 Breeding cows at £38  £21,850

50 breeding cows at £34 1,700
25 cows at £25 625
100 Heifers at £28.10,0. 2,850
50 Steers at £36 1,800
15 Bulls at &75 1,125

450 Weemer Calves at £25.10.11,475
1900 6 tooth Romney

Wethers at £3.18.0. 7,410
3700 4 tooth Romney
Wethers at &4.2.0 15,170
4200 2 tooth Romney
Wethers at £4.5.0. 17,850
200 4 and 6 tooth Romney '
Wethers at £3.10.0 700
Carried forward £82,555 ©165,110

In the
Supreune
Court of New
Zealand

No.l

Case Stated
6th April
1970

continued



In the
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4.

Brought forward  £82,555 £165,110
Less values returned 27,650 55,300
Add income returned 13,760.6.11. 27,520.69

£68,665.6.11. #137,330.69

Allocated to -

First Objector 17,166.6.8. 34,3%2.67
Second Objector 17,166.6.9. 24,332.68
Third Objector 17,166.6.9. 34,332.68
Fourth Objector g 17,166.6.9. 34,%32.68
Fifth Objector

De SUBSEQUENTLY the Commissioner from time to time

made amended assessments or assessnents of the amnount

on which in his Jjudgment income tax ought to be
levied on the First, Second and Third Objectors in
regpect of the years ended 31 March 1963, 1964,

1965 and 1966 ané the amount of such tax for those
years. Such assessments were made pursuant to
Section 101 and 103 of the Land and Income Tax Act
1954 and included the re~allocations of partnership
income referred to in the previous paresgraph hereof.

6. THE Commissioner from time to time also made
assessments of the amount on which in his Jjudgment
income tax ought to be levied on the Fourth and
Fifth Objectors in respect of the year ended

31 March 1966 and the amount of such tax for that
Year. Such assessments included the re-allocation
of income referred to in paragraph 4 hereof under
section 101 of the said Act after adjustments made
pursuant to section 103 (2A). of the said Act.

7 THE Objectors objected to the said assessments
referred to in paragraph 5 and 6 hereof on the
grounds set forth in their accountants letter dated
22 May 1968. A copy of such letter is annexed
hereto and marked "C".

10
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8. UPON such objection being disallowed the In the
Commissioner was required to state this case. Supreme
Court of New
9. THE Objectors contend - Zealand
(1) Section 101 of the Land snd Incoume Tax Act No.l
1954 ig not applicable in the circumstances Case Stated
of this case, being only applicable in the 16th April
; pri
case of a sale of business assets and 1970
livestock at a global price.
continued
(2) The Coumissioner has no statutory power to
disregard the contract price of the livestock
separately identified in a contract made at
armns-length.
(3) In sny event, the values attributed by the
Counissioner to the livestock in this
transaction are incorrect.
10. THE Commissioner contends -~
(a) That the Coumissioner is correct in invoking

the provisions of Section 101 Land and Income
Tax Act 1954 to deternine the consideration
attributable to the livestock.

(b)

That the value of the livestock as set out

in paragraph 4 hereof is correct.

11.

THE gestions for the determination of this

Honourable Court are whether the Comuissioner
acted incorrectly in adjusting the partnership
incoue as referred to in paragreph 4 hereof for
the purposes of making the assessments referred

to in paragraph 5 and 6 hereof, and if so, then

in what respects should such assessnents and which
of them be smended.

DATED at Wellington this 16th day of April, 1970

np .M. Hunt"

Chief Deputy Commissioner
0f Inland Revenue
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made through the Agzency of

AL o

AWRICHT STZPREXSCON & CO. LINWTY

(Licensed Land Agents)

MEMORANDUM OF AN AGREEMENT made this . oo d 0L 200

thousand nine hundred and ke FOUR

Decamber

e . OB

. . YT ST AT “yerA TN T N TV AvESnD . SN G OIS AR A T AT
Vendor's BETWEEN . VARUIER RICE WY g VEAREb ol 10 HANGED PR IARYY LIVINCEORL TTARTHED BANEEN
fuii  name. i

occupation

and address.

& ARIICLD TARLITON SHTITH"ALLTOFTGLEN HURRAY ~RARIIR

-~ C.-— - Lt Il 2 Pl TRl iR S -~ - - - " - . r e £
5 (hercinafter referred to as “the Vendor”) of the one part and JOCHTSL CALISTRCN

T vy
LIT. ITED

Purchaser's

fuil name
occupation
and  address.

(hereinafter referred to as “the Purchaser”) of the other part AND LIVE AND DEAD ST(X:;K

WHEREBY the Vendor agree to sell and the Purchaser to pprchase_ALI_._fl‘HAT piece or parcel of lana/ more particularly

described in the Schedule hereto on the terms and conditions following that is to say:—

¢ [TUNDRED THOUSAND POUNDS  (€200,000)

1. The price is

Puychase e ———————————— TSGR
i sl AT AT e "
Terms. 2. (a) The sum of .. TWO THOUSAND POUNDS (R000)
’ has been paid as a deposit and as part payment of the purchase money as is hereby acknowledged:
. ) (b) The balance of the said purchase moncy shall be paid as follows:—
‘5 7O 3 SUL OF £8000. 0, O WITHIN SEVEN DAYS OF THE CONDITIONS
COWPATIED IN CLAUSES 21, 22 end 25 HEREOR BEING SAISFIED.
.~ =0 Tl SUM OF £190,000 IN CASH O m*snznd DAY JUNE 1965
A O Bore O fBrorbepim RO PR T 4 ‘ : g =
(HERETN/FTER CALLED 'HE DAY OF BLITLLEMENT)
/ }- ‘,'I ...........
flJL[

ﬁ [ yﬂ
Mgl ) And if from iny causc whatever (save the default of the Vendar

not be paid upon the dJate hereby fixed for payment of the same the Purchaser

£6. 10. ©

. at the rate of

interest

from that datc until completion of the purchasc but nevertheless this stipulation is without prejudice te any of

cha Yandor's o Wity under this Ajgrecment,

e

) any portion of the purchasc money shall
shall pay to the Vendor

per centum per annum on the remainder of the purchase money

In the
Supre me
Court of New
Zealand

No.l
Case Stated

Annexure "A"
Agreement
for Sale and
Purchase

l1st December
1964
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: 7.

4 Upan payment of the sdd purchine money aund all mterest thereon and other nroaevs il anv) ihen die herennder
e Vendor aml sl ofher pecereary patlies G any) wiil execute 0 proper asvaeance of the said Tand such asstimnce do b
prepared by and at the expense of the Purchaser and to be tendered to the Vendor for cxecution,

oA -

4. Possession shall he piven and taken upon the day of LA Llads el -
up to which date all outgoings and incomings shall be apportioned. TFrom ihe time of sienature of this Apreement b e
parties herete (or i tivs contract s a conditionad contract then fronm the time when thiv contract becomes effectivey  the
property hereby agreed to be seld is at the risk of the Purchaser with regard to fire tempest carthquake ov deterioration]
of anv kind cxcept and to such extent as any Toss or damage moay be due to the neglicence or defontt of the Vendor . Pending
possession being given to the Purchaser  and subject to the Purchaser  obtaining the sanction of the Insurance Company con-
corned and subject to the rights of any mortgagee  of the said fand the Vendor  will hold the existing policy or policies of
insurance in trust for the Vendor  and the Purchaser  according to their respective rights and interests therein. ‘

——— raemey

.

S Any objection e reguistions on the title to which the Purchacer  shidl Be entitied 1o mahe must be steled inoweatd
o the Vendors solicitor within seven davs from the Vendar's furniching the Purcheser witi, a reference to ihe )
icinn escential) and in dafanlt ihereof the same shail Be Licld to be waived and the Gtic 1o have been absoluicly acoep
frarchaser In the evert of the Vendor  being unabie or unwilling to remove or comply wiil any objeciions ¢ sequisiiior
wineh ihe Purchaser  may be entitled to make ihe Vendor  shull be at hiberty notwithvtanding any intermediate negotiations
kv notice in wnting to the Purchaser  to rescind the sale in which case the Purchaser  shali receive buck ihe Jeposit without
inictent but shul! have no claitm whatever on the Veador  for the expense of investigating the ttle or any other expenses or
for compensation of any kind or any otherwise howsocver,

6. 'The Veador  shall not be bouml to point out the boundaries of the Jand hereby asreed to be sold and no furtier
or ather cvidence of the identity of the said land with the property described in the decds relating thereto beyond such (il any)
as may be gathered from the descriptions in such deeds shall be required and the Purchaser  shall adnut such tdentity.

.

7. If the Purchaser  shall make default in payment of any instalment of the purchase moneys hereby agreed ta be paid
or of interest thercon or in the performance or observance of any other stipulation or agrcement en the part of the Purchaser
herein contained (the times for such payment or performance fixed by these presents being both at law and in cquity strictly
of the cssence of the comract) and such defaull shail be continued for the space of fourteen days then and in such case the,
Vendor  without prejudice to his other remedics may at his option cxercise all or any of the foliowing remedics, namely:—

(a) May rescind this contract of sale and thercupon all moncys therctofore paid shall be forfeited to the Vendor
as liquidated damages:

May re-enter upon and take possession of the said lands and property without the necessity of giving any notice
or making any formal decmand:

(b)

(c) May re-sell the said lands and property cither by public auction or private contract, subject to such stipulations as.
he may think fit and any deficieocy in price which may result on and all expenses attending a re-sale or atiemipted,
re-sale shall be made good by the Purchaser  and shall be recoverable by the Vendor  as liquidated damages the!
Purchaser  receiving credit for any payments made in reduction of the purchase money. Any increase in price:
on re-sale shall belong to the Vendor: ;

8. If anv misdescription crrors or omisﬁons shall be discovercd in this Apreement it shall not annul the sale but shalt
he the subject of atbitration under *The Arbitrution Act 1908" or any amendmenis thereto,

-

_‘)LK TIEORENIOK X HETE KO0 6K Zible )X 3¢ XU YoE EVpNIbi S Xutiedx I BXpenick oK W X KTigik Se atiiaton Sl an Gh.

10, The property is bought and sold subjest-to cxisting temancics (if any).

shall before the expiration of three months from the date hercof duly stamp either the counterpart
may stamp this Agrcement and

11. The Purchaser f i
of this Agreement or an assurance in pursuance thercof and in default thereof the Vendor
recover the cost from the Purchaser .

12, If the land affected by this Agrecment exceeds five acres in arca this contract is subject ta any necessary consent of
the Land Valuation Court and the Purchaser  will within fourtcen days from the date of signature of this Agreement cither:

(a) Complete and deposit with the District Land Registrar a Declaration in conformity with Scction 24 of the Land
Settlement Promotion Act 1952 and its amendments and deliver a copy thercof to the Vendor , or

any statement declaration or other document required by regolation or atherwise to be
for filing with an application to the Land Valuation Court

(b} }:2itv ot o the Vendor
compleied by the Purchaser

and each party hereto sha'l do all such acts and things as may he necessary or expedient for the purposes of endeavouring o
obtain such consent or ensaring comphiance with the provisions of the Land Sctilement Promotion Act 1952 and its amgmdments,
and any regnlations for the time being thereunder; and each party shall bear his own legal and other costs whatsoever of and
incidental to any such declaration application or other process.

. v Ty
13. If such con.-nt where necessary shall not be granted by the 2nd day of JUND
19 65 or such later dat: as the partics agree on or shall be refused or shall be prunted subject to coaditions then this
Agreefment subject as hercinafter meationed shall be void PROVIDED HOWEVER that if such consent shall be granted
within such timc subject t» conditions to which the partics shall agree or subject to conditions not prejudicial w the Purchaser
if the Vendor  shall within seven (7) days after the grant thereof notify the Purchaser or ius Solicitor of the Vendor's
wiilingness to comply with such conditions then this Agreemient shall be binding upon the parties as modified by such conditions.

14. T: thiv Agreement shall become void as provided herein or by virtue of the provisions of the Land Scttlement Promation
Act 1982 .0 s amendmonts then if the Purchascr has duly complicd withi all his obligations hereunder he shali be eatitied
to a refund of his deposit and any other moncys puid on account of the purchase money bu sinil have no other claim against
the Vendor .

15. The conditional sale evidenced by this Agicement has been made through the agency of WUiGHT STEPHENSON
& CO, LIMITED which tlh2 Vendor  has/have appointed and doth/do appoint as his/their agent 1o cffectuate such sale and
if any necessary consent oi the Land Valuation Court to the transoction shall not be duly obtained no LA SR FORE
reraunicration sf ol e puyeoole by the Vendor PROVLUDED ihat if the Crown purstant 1o fts righin weder vy L ere e
For Sty vipes on Gogateey the prapenty then conmmisaon will e pavablo oo enoa sale on CevalpavaNe oot
P AR R Ry A VIR R N S A BT T L TEUT IS

AT

AT

B
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2 trailers
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W00l press’
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washing machine
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£1000

320
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50

—30
£31550
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_ Inteipretation, in.

Settiement Promadion Amendinent Act 1959,

-
Other
conditions ot 7.
clanses (if
-any).

. FOR THE LAND AND 2L

7
(ZAJ( Speeified in the
) fred In the
/L,’./’/’ . '/"' l:' "v ..
N o -

-

Description of

THE SAID PURCIHAGH DRICS T ATTORTIONGD AS TO T sUM OF £o46H
DUTLDINGS CSPECIFIERD IN 'TNIE

T0 Tz SUM OF £31,550 for tic live and dcad

Ee - -

Anv reference an this Agreement to the +and Settlemient Proraotion Act (9% o 10 Ay Secbon of that Act shal v
decmed aoreference wlso 1o any cancrdiment for the ume Bemg o et Act amd ol thal sectinn

S o patticudar to the Fane

Lh0

FIRET SCHEDULE THRETO AL

gtockk chattelis ond ahar s

Second Schadule hereio.

FIRST

@aes

Sefedule

e 11926 acres 2 roods. more or_lces being Allotments 196 191 Parjsh of

- uWhangapewénd.xotam1,3mandwuwonwdeposit»of plan No., 12343 situvated in |
-Blocks IJI .and IV.Awaroca. Survey-District and.Rlocks XV.AND XVI Onewhc;
-Survey District-end being-all -the-land comprised and desciibed in g

- ) Certificate.of .Title .Volume. 959 Folio 128 South Auckland rRegistry. g

. (The Vendore holding uch.lacd. under Crown Renewablc Leage No. 3

V 2

IN WITNESS whereof the said parlies bhave exccuted these presents.

. V(‘A—;w Qe to//"th’(. (& Lnr
o . // i ZLTE nh//( Kiripme v o 7
SIGNED by the said

‘ //‘/t{‘\rf" [ ,J - .

ooeeii b s Sregrere eppes vaie bereae Chn msesees sessn man e

as Vendor in the presence of;—

SIGNED by the said

SOCUTEL, CALBRON L. 15'E]

as Purchaser in the presenc of 1

il
Ai'a\,/..'. (pr . . '

Paratem e oon

.wéfﬁaml?ﬁﬁf:x:ﬁf“%wwv

/)‘llﬂé/r \'456 ) > ,
J/“ \2,.(/ 2/ " L R . .\'cndorz

{)& fu‘zll/ 4.“ it L4 (}, 7

. . /? /
: / E ’:A o g;""v‘ ]
] . oo i o Purchaser
l‘. ".a.. -:. et ;
’

In the
Supre me
Court of New
Zealand

No.l
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Annexure "A"
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for Sale and
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}st December
1964
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18.

19.

2l.

22.

25.

24,

9.

The Vendors will prior to the 3lst day of March
1965, subject to seasonal conditions, sow the
area now in crop with approved English grasses
and adequate phosphatic fertiliser.

The Vendors will prior to the day of settlement
repair approximztely one mile of existing fence
being an internal fence situated in the centre
of the farm and a culvert also in the centre of
the farm.

Prior to the day of settlement the Vendors will
spread sufficient fertiliser to the intent that
a total of 300 tons of fertiliser will have been
spread during the period of 12 months prior to
the day of settlement.

The Vendors will obtain the freehold of the said
land at their expense in all things provided
that in the event of the purchase moneys payable
to the Crown exceeding £22,500. 0. 0. the sale
evidenced by this Agreement will be subject to
renegotiation at the request of the Vendors.

The Sale evidenced by this Agreement is subject
to the consent of the Vendor VERNER RICKARD
WARTHO HANSEN and of NORMAN GARFIELD WARTHO
HANSEN (in respect of live and dead stock only).
Such consents to be obtained and notified to
the Purchaser on or before the 15th dsy of
December 1964,

This Agreement is subject to the Purchaser being
able to arrange sufficient finance prior to the
3lst day of January 1965 and the Purchaser will
forthwith do and execute all necessary acts and
documents in an endeavour to obtain such finance.
The Purchaser will forthwith notify the Vendors
or their Solicitor as soon as such finance has
been arranged, but in the event of such finance
not being arranged by the said 31lst day of
Januvary 1965 or such later date as the parties
may agree upon this Agreement shall be void and
the Purchaser entitled to a refund of all monies
paid.

The Purchaser acknowledges thet the interest of
the said NORMAN GARFIELD WARTHO HANSEN in the
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In the within written agreement is limited to the live
Suprene and dead stock and shares passing and his execution
Court of New hereof relates to such interest only.

Zealand

25.The Vendors will not share the sheep described

No.l in the Second Schedule hereto between the date
Case Stated hereof and the day of Settlement.
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Cost of Dogs left on Farm
Accounting fees

Light and Power

Loss on sale of tractor
Farm Sundry

Vehicle running expenses
Balance being net profit

Cattle - 1265

Sheep ~ 10000

Horses - 6

Plant and Equipment

Tractors, Rotary Hoe and Mower

Lendrover and Truck

Trailers and Distributor

Land and Buildings

Shares - Glen Murray Top-
dressing Co.

Legal costs of sale

Commission on sale

Balance - Profit on Realisation

Cattle - 209

Sheep -~ 850

Bulls - 3

Horses - 2

Tractor

Land and Buildings .
Balance -~ Profit on Realisation

Equalisation of

Oash per Short Term Deposit

Cheques 1683.10.10.
500. 0. O.
158.17. 1.
< Sale Producers?
Meats Shares
bhare of Personal Drawings

1260. 0. O.
726. 0. O.
200. 0. O.

64, 0. O,

artners accounts

40000. C. O.

Hutchesson & Longbottom 7096, 2. 4.

2342, 7.11.
72+15. O.

11.

HANSEN BROTHERS AND SMITH, FARMERS, GLEN MURRAY

1. PROFIT AND TOSS ACCOUNT for the 1st and 2nd June 1965

141.11.
92.12.
8.

40. O.
12.
%8.10,

4.
O.
6.
0.
4,
3.

13760. 6.1l.

£14074. 1.

4.

Sales of Cattle 1577
less on hand at 31st May 1965 1
Sales of sheep

less on hand at 3lst May 1965 10850
Wool Proceeds

less on hand at 3lst May 1965
Adjustment on Manure

Depreciation on Tractor Written back

2. REALISATION ACOOUNT - No. 1

12650. O.
15000. O.
100. O.

2250. 0.
37697.11.

588.16.,
244,12,
2500. O.
128969. 0.

0.
0.
O.

£200000. 0.

Lochiel Cameron Ltd.

3. REALISATION ACCOUNT -~ No. 2

3090. O.
1275. 0.
80. O.
20. O.
155. O.
21725. 2

15674.17.1

0.

£42000. O.

o.

N.G.W. Hansen

4., ANKER L.W. HANSEN - CURRENT ACCOUNT

221.17.

Se

49511. 5. 3.
16. 7. O.

49749, 9.

6.

Balance at lst June, 1965
Share Revenue Profit
"  Profit on Realisation No. 1
"  Profit on Realisation No. 2
Interest from Short Term Deposits
Balance

15820. 0. Q.
885, 0. O.

11392.10. O.
4720. 0. 0.

7935. 0.
4882.10.

979.11.
100. O.

177. O.

£14074. 1.

200000, O.

O.

£200000. O.

O.

42000. O.

O.

£42000. O.

O.

10136.15.10.
3' Io. 1. 8‘

32242, 5. O.
2918.14. 7.

11. 6.11.

5. 6.

%974'9 L] 9. 60
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SHEET 2

Equalisation of Partners! Accounts
Oash per Short Term Deposits Ltd.
Butchesson & Longbottom
Cheques 901l.13. 3.

781.17. 8.

658.1;. l.
Sale Producers! Meats ares

Share of Personal Drawings

Cost of Purchase Clevedon farm
JOash from Hutchesson & Longbottom
Cheques

Meat Producers Shares transferred
Sale Producers Meats shares

Share of Personal Drawings

Equalisation of Partners! Accounts
Payment for House Purchase
Cash for Short Term Deposits

Cash from Hutchesson & Longbottom -

Takaguna

Pukekohe
Cheques

Sale Producers! Meats Shares
Share of Personal Drawings

LIABITLITIES
JREDITOR for Accounting Fees
PARTNERS FUNDS
WOOL, RETENTION DEPOSIT

12,

HANSEN BROTHERS AND SMITH, FARMERS, GLEN MURRAY

STATEMERT OF ACCOUNTS for the lst and 2nd June 1965

5. VERNER R.W. HANSEN - CURRENT ACCOUNT

264.16.
40000. 0. O.
7096. 2. 4.

2342. 8. -0,

?2015. 0. 495110 5.

3.

4,

16. 6.11.

£49792. 8.

6.

Balance at lst June, 1965
Share of Revenue Profit
" of Profit on Realisation No.
"  of Profit on Realisation No.
Interest on Short Term Deposit
Balance

6. NORMAN G.W, HANSEN - CURRENT ACCOUNT

42000. O. O.
5093.14. 3.
1683.10.10.
658.17. 2, 2342. 8. 0.
Ve Us Us
22.15. O, 72.15. O.
16, 6.11.
&49525. 4. 2.

Balance as at 1lst June 1965
Equalisation of Partners! Account

. Share of Revenue Profit

n of Profit on Realisation No.

n of Profit on Realisation No.
Interest on Short Term Deposits
Balance _

7. ARNOLD T, SMITH - CURRENT ACCOUNT

390.18. 5.
9502.10. 0.
20000. 0. O.
2000. 0. O.
9000. 0. O.
393.12. 4.
1200. 0. 0. 17593.12. 4.
658.17. 2. 2%42. 8. O.
72.15. O.
16. 6.11.
£49018.10. 8.

8. BALANCE SHEET as at

1.18.

6000. O.

Balance as at lst June 1965
Share of Revenue Profit
" of Profit on Realisation No.
n of Profit on Realisation No.
Interest from Short Term Deposits
Balance

the 2nd June 1965

4,

O.

£6001.18.

FOTE: The foregoing accounts and Balance Sheet have not

|
{

been audited.

ASSETS
DEPOSIT of Wool Retention Funds

1
2

PARTNERS' CURRENT ACCOUNTS

ANKER L.W. HANSEN De
VERNER R.W. HANSEN Se
NORMAN G.W., HANSEN 1. 1.

ARNOLD T, SMITH

10179.14.10.
.:EI ‘O. l. 9.

32242, 5. 1le
3918.14. 5.

11. 6.11l.

5. 6.

£49792. 8. 6.

9537. 6. 9.
377.11.11.
2440, 1. 9.
32242, 5. O.
3918.14. 5.
8. 2. 6.

1. 1.10.

£49525. 4. 2.

10305.17. 1.
3440, 1. 9.
32242. 5. 0.
3918.14. 5.
1ll. 6.1l.

5. 6.

£49918.10. 8.

6000. 0. O.

1.18. 4.

£6001.18. 4.
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13.
ANNEXURE "O"
LETTER OF OBJECTION BY ACCOUNTANTS

HUTCHESSON, LONGBOTTOY & CO.
Public Accountants

P.0. Box 556
‘Telephone 80-105

First Floor,
Wesley Chambers,
HAMITLTON N.Z.

22 May 1968

The District Commissioner,
Taxes Division,
Inla nd Revenue Departument,

Private Bag,

HAMILTON,

Dear Sir,
AL.W., V.R.W. and N.G.W. HANSEN
A. L azld » L4 @

5 We acknowledge your letter dated 20th May,
1968,

On behalf of and with authority from Mr. and

Mrs. Smith, we hereby lodge objection to the
assessments for 1966 dated 15th March, 1968.

On behalf of and with authority from each of

the Hansen Brothers we hereby lodge objection to
the assessments for 19¢3, 1964 and 1965 (of 1lth
October, 1967) and 1966 (as amended and dated
15th March, 1962.)

The grounds of objection in all cases are
as follows :-

1. Section 101 of the Land and Income Tax Act
1954 is not applicable in the circumstances
of this case, being only applicable in the
case of a sale of business assets and live-
stock at a global price.

2. The Commissioner has no sbtatutory power to-

disregard the contract price of the live-
stock separately identified in a contract
made at arms length.
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14.

2. In any event, the values attributed by the
Commissioner to the livestock in this trans-
action sre incorrect.

4, In your amended assessments you have not
correctly applied the learned Judge's ruling in
Neil v. Inland Revenue Commissioner (which youpurport
to be applying), under which 1t would appear
NONE of the profit (whether actual or estimated)
on disposal of a fractional share in livestock
is caught for tax. 10

In addition on behalf of and with authority from
Norman G.W. Hansen we stipulate the following ground
of objection, viz: that the Commissioner has acted
inconsistently in adopting a different basis of
valuation of livestock on the agreement to dissolve
the partnership from that claimed for the sale to
Lochiel Cameron Limited and that to be consistent
the Commissioner should either:-

(a) Acknowledge the figures specified in the contract
of Sale from Hansen Brothers and Smith %o 20
Lochiel Cameron ILimited, or

(b) Value the livestock taken over by the said
Norman G.W. Hansen on a basis consistent with
that of the sale to Lochiel Cameron Ltd. and

thereafter apply the rule in Neills case so as
to reduce his taxable LNCOME ACCOTAINEZLY.

We confirm that our clients still wish a case
to be stated for determination by the Supreme Court,
such case to include all the grounds of objection
set out above, and we stress their desire to have 30
such a determination made as soon as possible.

Yours faithfully,
HUTCHESSON, LONGROITMM & CO.

np, Hutchesson"

TH:LD
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NO. 2 In the
Suprenme
EVIDENCE OF ANKER LIVINGSTONE WARTHO HANSEN SIpTame
IN THE SUPREME COURT OF NEW ZFATAND AT HAMILTON Zealand
G.R. 62.70 No.2
ANKER LIVINGSTONE WARTHO HANSEN 1st Objector Objectors!
VERNER, RICKARD WARTHO HANSEN 2nd Objector Evidence
. Anker Tiving-
NORMAN GARFIELD WARTHO HANSEN 574 Objector Snkcer Living
ARNOLD TARELTON SMITH 4th Objector Examination
ESTHER NAQMI SMTTH 5th Objector
THE COMMISSIONER OF INLAND REVENUE
COMMISSIONER

Counsel: Mr. Mzahon and
Mr. Peenstra for Objectors

Mr. Almao for Commissioner
Hearing: 14+th September, 1970.

NOTES OF EVIDENCE TAKEN BEFORE THE HON, MR. JUSTICE
WOODHQUSE

Mr. Mahon opens and called:

ANKFR LIVINGSTONE WARTHO HANSEN: (Sworn) One of
the objectors in this case, Kawaka, Northland,
farmer by occupation.

In 1947 +two brothers and Arnold Smith and I bought.
the Glen Murray property near Tuakau.

This was situated just south of Tuakau? Yes about
20 miles South.

Was there 4,926 acres? Yes we have always called
it 5000. There was yourself, brother Verner,
brother Norman aud Arnold Smith was married to

your sister? Four of you had all been in the
ITiddle East and got re-habilitation loan on the
farm? Yes, Arnold was in the Pacific but the

rest of us were in the Middle East. You farmed
it in partnership and the Arnold Smith and his wife
had their own partnership? Thats right. You
farmed the property right to 19647 Yes. In 1956
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16.

your brother Norman got married and the partnership
brought a property at Clevedon? Yes. Norman was
registered as the owner of that property and was
teken off the title of the Glen Murray property?
Yes. The partnership still ran both farms, owned
the livestock of both farms? Yes we farmed both
farms as a partnership. Over the years I think you
ut a fair amount of time and money into Glen Murray
etween 1947 and 19647 Yes we put a great deal of
money back in and put in two new houses and increased
the capacity about threefold. Brought scrubland
into production? and improving the farm. There had
been no major improvements done by the previous
owner who had it from 1927. By 1964 you ssy you had
increased the carrying capacity three times? Yes.
I think before this sale to Cameron did you have
another approach by Stock Co? For several years we
have had people approach and we resisted that we did
not want to sell but in 1964 sometime Dalgetys agent
came out to the farm and wanted to know if we would
sell. (They had a man for eighty thousand pounds.
We were not very interested in selling but said we
would want the price to yield us one hundred and
fifty thousend pounds and Dalgetys did not think we
would get that unless made some adjustment in stock
prices, selling it as a going concern. That is
putting stock in at book values but nothing csme of
that, One day I was in the Tuakau Pub after the
sale in 1964 and Keith Brown who is Wright
Stephenson's agent came up to me and said "I believe
Mangatis is for ssle", that is the name of the farm.
I said "no its not" and he said "oh yes I know it
is". I said "I should know best its not for zale".
He persisted and I said if anyone came along with
sufficient money we would consider it. I said our
price would be two hundred thousand pounds as a
going concern hoping that this would discourage him,
A short time after Mr. Thomas and Mr. Tabor of
Wright Stephensons of Auckland brought out Mr,
Cameron, They brought Mr. Cameron to inspect the
property: He is from the South Island. Mr. Thomas
was Auckland Manager of Wright Stephensons and Mr.
Tabor was Manager of the Land Department of Wright
Stephensons.

Did they inspect the property? Yes they had a good
look at it. It was obvious Mr. Oameron was
interested in buying? Yes I think as soon as he
stepped on the property he was interested in buying.

10
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17.

Then eventually you had a meeting with your
accountant? Yes. This was in 16th November
19647 Yes. And I think were present Mr. Thomas,
Mr. Tebor, Mr. and Mrs. Cameron, yourself, Arnold
Smith and Mr. Huchesson? Yes. Now was the price
of two hundred thousand pounds mentioned at that
discussion as the price for the whole concern?
Yes. And was any discussion about the price at
which the various items would be so0ld? Yes there
was a great desl of discussion on that point.
First of all what your proposal about the live-
stock? The proposal was that Mr. Cameron should
take the stock at our book price twentyone
shil%ings for the sheep, five pounds for the
cattle.

What was their attitude to that? Mr. Cameron was
not prepared to do that. He clearly understood
the implications of taking the stock at that
figure and he Jjust would not agree. Mr. Thomas
and Mr. Tabor were backing him up and we finally
said we would put the price for the cattle from
five pounds to bten pounds and twentyone shillings
to thirty shillings for the sheep. What was the
attitude of the purchaser and his adviserg at
that point? They were still telking about it and
I said if the stock price had to go any higher

we would shear the sheep before delivery. That
would have had the effect of reducing the value
of the sheep by at least twentyfive shillings.

Mr. Cemeron did not want to lose the wool and they

agreed more or less straightaway. They agreed to
ten pounds per head cattle and thirty shillings
per head for sheep? . Yes.

Then I think the diécussion noved to other matters

such as freeholding the land? Yes. 4And you
wented to bring Mr. Chgpman your Solicitor? Yes
Mr. Chapuman came at once. at was your own
view at that time as to the velue of the land on
this property and what basis assess value of
property? Carrying capacity of farm was 12,000
ewes or stock units and at fifteen pounds per ewe

that would have been a reasonsble price for the

land.. Was fifteen pounds per ewe a reasonable
price? That was a very reasonable price. = They
went to &£20 and £25 a head?  The property would
take the equivalent of 12,000 ewes? Your farm
would? Yes. What was your main idea in getting
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them to pay the book prices? Because Dalgetys had
seid we would find it very hard to get anybody to
pay for the total in cash and so we would have to
make the adjustment by selling the stock at our book
velues to get the price we thought the land was
worth. Otherwise we would have had to put the price
to something nearer two hundred and fifty thousand
pounds. In our view it simply meant the purchaser
was taking the stock at our book value and accepting
responsibility for tax. He would have to enter 10
the tax in his book.

To sell the livestock at higher figures might have
meent an overall price of two hundred and fifty
thousand pounds which you say would be the only way

to recover a proper price for the land? Yes. The
agents said they would have trouble to find anyone

who could pay that sort of money for the farm? Yes.
Anyhow in due course your Solicitors sent an agreement
to Mr. Cameron's Solicitors in Timaru for their
consideration? Yes. They sent the agreement back 20
and it was duly signed by Mr. Cameron and yourselves?
Yes. There wasn't any approach by Mr. Cameron's
Bolicitors to alter the stock price? No. Did

Mr. Cameron at any time question it? No, at no time.
And you are aware Mr. Cameron put his wool clip to
Wright Stephenson after he took possession? Yes I

am well aware of that. I think you are also aware
what his wool cheque would be for the 10,000 wethers?
Yes they would have clipped at least 9 1lbs of wool

and that would have bheen 90,000 1lbs of wool for the 30
flock and prices were about 40 pence, fifteen thousand
poundse. This had been wool grown between the
contract in November and June 19657 Yes, the sheep
had been shorn Jjust prior to Mr. Cameron inspecting
them. You are aware of course that the Commissioner
in this case puts the value of eightytwo thousand

five hundred and fifty pounds on the total livestock?
Yes. I think if you deduct that sum together with
the values of the farm from two hundred thousand
pounds you get a figure of approximately one hundred 40
and thirteen thousand pounds for the land? Yes

that is right. And that figure is even below
Government valuation at that time? Yes. Would you
have ever sold your land for the value of one hundred
and thirteen thousand pounds? No. As to the eighty
two thousand five hundred and fifty five would you
have ever have agreed to a sale of stock on that

basis out of your total figure of two hundred thoussnd
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pounds? If Mr. Cameron had said I want to apportion
this price of eighty two thousand pounds for the
livestock three thousand for the plant and one
hundred and thirteen thousand pounds for the land
would you and your brothers have sold on that

basis? No there would have been no sale.

Arfter your sale of the property the partnership was
dissolved and the livestock Mr. Cameron took over
did not represent all of the partnership livestock?
No, there was a surplus. And I think that

Norman took over the three quarter share of the
livestock from the other partners for the same
price for the sheep snd cattle as were paid by

Mr. Cameron? Yes. And Norman became the sole
owner and issgbill farming. Yes.

Cross-examined Mr. Almso.
The acreage of your farm is 4946%? Yes.

I see in the sgreement it is stated as being 4926
any significence in that? No one whatever.

There wasnt anything retained? No. When
Dalgetys first approached you in 1964 you said
you wented to have a yield of one hundred and
fifty thousand pounds what did you mean by that?
We meant we wanted one hundred and fifty thousand
pounds for the property. The purchaser would
have to take the stock at our value. You were
going to adjust the stock come what may? Yes.
Did you get your figure in the end. YTes the
Purchaser agreed to take the stock at the value
we would sell.

When Mr. Brown saw you you originally said you
wanted two hundred thousand pounds as a going
concern how did you get that figure? We knew

what the place was worth and what we wanted, two
hundred thousand pounds was the figure we put on it.
That figure of two hundred thousand pounds given
Mr. Brown was before any negotiations and dis-
cussions took place between you and your partmers
and the purchaser? There was no purchaser at

that stage but my partners agreed.

When a purchaser did sppear you put forward that
figure? Yes. So you were going to adjust the
value? 7Yes. And Mr. Cameron had to accept
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your figure or there would be no sale? Yes. Did
Mr. Cameron say ue thought it would be fair to get
a valuation done of both land and the stock? No.
Had you arrived at your figures for livestock as a
result of discussions with anyone else about the
price you would fix? I am not sure what you mean.
How did you arrive at the figure of twenty seven
thousand seven hundred and fifty pounds for livestock
hose are the lrice we put then up to, the purchaser
would not accept the book values. How did you get
up to that figure? It was a result of bargaining I
suppose. Our stock figures were lower than that and
in order to meet the purchaser we raised them but
that was as high as we were prepared to go.
Otherwise you would shear the sheep? We would not
have sold then. If they would not agree to the
prices we would have to shear the sheep. Am I
correct in saying if you have taken the wocl off the
sheep they would have dropped in value? Yes. And
the value at the raised figure is thirty shillings?
Yes. If you take the wool off you have the sheep
valued at five shillings per head? No. The real
value of the sheep would drop at twentyfive shillings
per head.

And in fact you have put in the agreement that the
sheep were not to be shorm? Yes. Can you tell me
when did your brother Norman contract with the
partnership to take his proportion of the sheep
running on the property? We first consulted Norman
and he agreed to the sale and after the sale we
decided how we would go about it and Normen took over
his share of the stock plus any surplus which was
transferred to him in order to give him his share of
the proceeds. That is how you worked out how much
he would pay for? Yes. We had more stock than
Ceameron took including stock running on Norman's
farm but Normsn owned only a quarter share in the
stock which was on his farm. That and also some
left over on the Glen Murray was what we called the
surpluse.

Mr. Mahon:

All stock over and above that sold to Mr. Cameron was
called partnership stock? Yes. So you transferred
over to Norman all surplus stock? Yes. The price
was at the same price that Mr. Cameron was paying

all partners for what he took over? Yes.

10
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The Ct: In the course of negotiations with lMr.
Cameron he wented to push up the agreed prices for
stock? Yes. Which did not suit you? No.  You
said earlier you then told Mr. Cameron if the -
stock prices had to go any higher we would shear
the sheep before delivery? Yes. And you added
that would reduce the values of the stock by »
twentyfive shillings per head for sheep? Yes.
Did you mean that the sale would proceed at a two
hundred thousand pound figure but you would take
the wool out of it first if the stock prices went
up as Mr. Cameron wanted? Yes. I meant also

from the Inland Revenue's point of view the stock

would actually be worth twentyfive shillings less
per head and they could not put the values on them
that Cemeron eventually did put.

EVIDENCE OF THQMAS LE MARCHANT HUTCHESSON

THOMAS le MARCHANT HUTCHESSON: (SWORN) I am a
Chartered Accountant in practice in Hamilton.

You have acted for these objectors for 23 years?
Since 1946. You have been familiar with the
type of property they have farmed and the farming
procedure? Yes. I bave heard Mr. Anker
Hansen's description of the discussion that took
place in my office in November 1964 and I confirm
the descrivtion of the discussions. Have you
anything to ssy on the point of proposed shearing
if Mr. Cameron wanted a higher price put on them?
Yes. The understanding between Hansen and myself
they comsulted me, was that if they were to
accept two hundred thousand pounds as an all in
price the value ol the sheep would have to go
into transasction as their book figures or very
little more because if they did not the amount
they would get out of the sale would be eroded

by the tex that they would have to pay. They
valued the lend at approximately one hundred and
eighty thousand pounds. They reslised that they
would not find anyone with a larger sum than two
hundred thousand pounds to pay for the farm and
consequently to rezlise their valuation of the
land and to sell at two hundred thousand they
would not have to be involved in a large tax
Paynent. At the meeting the discussion on the
values took szpproximately ome =2nd a half hours and
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all sorts of arguments were put up on both sides.

I am talking about livestock. The purchasers

would not agree to & value of &10 per head for the
cattle and thirty shillings per head for the sheep
and wanted to have those values increased and as

just as one of many arguments Mr. Hensen said as 1
remember if they put up the livestock values any
higher in order to get the money to pay the tax they
would have to shear the sheep. It was the thought
of losing the wool on the sheep that in my opinion 10
negotiated or induced the purchasers to go no higher
for the livestock. Was anything said by Cameron or
his advisers present as to the ability of the vendors
to spread forward the tax involved on the increase
above standard value? Yes. That was one of many
arguments put forward wmeinly by representatives of
Wright Stephenson & Co. that since the vendors were
going out of farming they would be able to take
advantage of what were at that stage only budget
proposals to spread any increase on the value of 20
their livestock forward for tex purposes over the
year in question and the subsequent years. I would
not concede that point firstly becouse Norman in any
event was not going to give up farming, secondly
because it was probable that Vermer and Anker might
eventually go on with farming as indeed they did but
mainly on the grounds that at that stage they would
not get the full effect of those Budget proposals

and that was only one of many arguments. Also did
not the objectors have to freehold the land? Yes. 30
And was part of the eventusl agreement that if the
cost of the property should exceed twentytwo thousend
five hundred pounds that the vendor had the right to
renegotiate the agreement. Yes. The purchaser
would not purchase except on the basis that the
vendors paid the cost of freeholding. And nineteen
thousand five hundred pounds was paid to comply with
the contractual obligation to freehold the property?
Yes. And when the terms were all eventually agreed
was an agreement drawn up by the objectors' solicitors.io
Yes. I telephoned Mr. Chapman and asked him to come
to my office. He wrote terms of the sgreecment. I
think he sent en agreement down to the Mr. Cameron's
South Island solicitors for them to consider? Yes.
Did that come back approved? It came back signed.

It went down unsigned of course. The date was lst
December? Yes. Following the sale and after giving
possession you wound up the partnership affairs on
behalf of the four partners? Yes. And you
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distributed the assets smong them all and do you In the
confirm Mr, Anker Hansen's description of Norman Supreme
acquiring three quarters of the surplus livestock Court of New
at the price paid for the other livestock by Mr. Zealand

Cameron? Yes. There was never a written partner-
ship sgrecnent hebtwe-n the four. Never a disagreement. No.2
They were left with certain surplus stock and by Obiectors'
nubual arrsngement and I think on my advice Norman Evgdence
took over the surplus stock at the same values as

they had sold the balance to Cameron Limited. Did Thomas le
the Commissioner assess Norman on the basis as on Marchant
the values he now states? Yes.

Examination
Produced as Ex. A I produce a photocopy of the continued
registered transfer dated lst June 1965 of the famm
property sold by the objectors. The stamp duty
imposed by the Commissioner on the consideration
of one hundred and sixtyeight thousand four hundred
and fifty pounds is shown on the bottom cormer.
Cross-Examined Mr. Almao Cross~
Examination

You acted on behalf of the partnership throughout
the sale and negotiations of this livestock? Yes.
Is it true %o say you yourself handled most of the
details as people not well acquainted with valu-
ations and points which arose? Yes. And at the
date of the negotiations in November and the date
of signing of the agreement right through until
well after transfer of the property no independent
valuations of the property were sought? I would
agree. Would you agree the livestock values which
were fixed were in effect an adjustment of the standard
values? I dont think I understand. It was an
increase on the standard values. Any figure that
had been agreed upon at that stage would have been
an adjustment of the standard value. It was not a
true value, market value? I dont think it was
intended to be a true value. Or a uarket value?
It was a market value to this extent in that it was
negotiated by a vendor and a purchaser and agreed
UpOn. I understand that to be a market value.

The uwarket had not beeh tested in any way, the
property had not been offered for sale? No it had
not been offered for sale by an agent.. It was not
being offered for sale at that stage. . Was there
any particular reason why the stock was not divided
in their classes and given separate value?! For the
very good reason it was very much simpler to agree on
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one overall figure. But not necessarily a more
accurate way of arriving at a figure? It was an
accurate way. Has a valuation been done since?

No. I think Cameron has had a valuation done in

the last two or three weeks but the Hansen Bros.

have not. You know the basis of valuation? Yes.

A valuation carried out by stock agents? No I don't
think sheep can be valued out in that waye. I think
Wright Stephenson put a value on them, very different
from a proper valuation. Did you have recourse to
the livestock values in respect of purchase and sales
made by the partnership in the preceding year? I
would have seen the sale notes. Would you agree the
average prices for partnership sales in respect of
both sheep and cattle that year was substantially
above those set out in the agreement? I can neither
sgree nor disagree because I have notlooked at them.
for a very long tinme. I would agree with your
suggestion. You would have files setting out that?
Yes. The Department investigated all partnership
matters for 10 years and as a matter of interest did
not find a single erroxr.

Have you the returns for %lst May 19657 Yes. I
think there were sheep concerned 4,834 purchases
for seventeen thousand three hundred and thirty one
pounds? Correct. Averaging three pounds seven
shill ngs and eightpence per head? Yes. Eighteen
thousand eight hundred and twentythree pounds for
stock averaging three pounds nine shillings and
elevenpence per head. Yes.

The value stated in the agreement was one pound ten
shillings? Yes. In respect of cattle purchases for
six for twelve pounds six shillings and ninepence an
average of o

and sales four hundred and twentytwo pounds averaging

Eyegfynine pounds sixteen shillings and tenpence per
e a L :

The value stated in the agreement for sale was ten
pounds? Yes. These people would not be buying
cattle in the normal sense they would be breeding
their own. Those sales and those purchases would
have been made in yard lots and I would be surprised
if any one lot of any lot exceeded 200 sheep. You
dont know the numbers? I dont know off hand. The
sales would also be what I would describe as the top
liner, partvicularly with cattle.

I have been to sales

10

30



10

25.

and seen Hansen Brothers stock sold. You would
agree the value of livestock at the end of any
partnership year would be at the option of the tax-
payer either cost price replacement price or market
value? Yes.

Did you also act for Norman Hensen's partnership
transaction? Yes.

Ct: How many stock are surplus? 850 sheep and
309 cattle.

Re~-examined Mr. Mahon

Is this document o copy of Wright Stepbenson's
valuation? Yes. That is a copy of a so called
valuation. I got that from the Department
Inspector and I took a copy.

Cte: Do I understand from the evidence of Mr.
Anker Hansen and your evidence that the partners
end their advisers were of the opinion that in a
broad sense they could expect no more than two
hundred thousand pounds plus stock and number of
sheep s0ld? Yes they anticipated they would never
be able to find a purchaser with more money to pay
for it.
eighty thousznd pounds for their land, that sort
of money? Yes. Would it have been possible in
their view and yours to have got one hundred and
eighty thousand pounds for the land bare from a

farmer who would then stock it? Only if they could

find a person who had sufficient money available
to ggy that price and purchase the stock as well.
A thing they did not expect to happen? No. They

realised they had to make a concession on one thing

or the otheéer. .

I take from the evidence the inference their stock
could be sold separately at better price than they
agreed upon is that right? Could they have sold
stock through yards better then thirty shillings
per head? Could they have disposed of 10,000 over
appigpriate periods? Yes and the same with the
cattle,

Re-examined Mr. Mahon

1f any farmer in this position sells all his live-

Now they hoped to receive one hundred and
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stock snd has the land left then in your experience
what chance has he of selling the land? He could
not do it.

EVIDENCE OF PETER DAVID SPORLE

Mr. Feenstra calls:

PETER DAVID SPORLE: (SWORN) 7You are a Registered
uer in private practise at Hamilton? Yes. You
have been in practise for many years?  Approximately

14, And you were asked on behalf of the objectors

to carry out a valuation of land as at 19657 That
is correct. And you have prepared a report and the
valuation at which you arrive is the capital value
of the land owned as at March 19657 That is

correct. Of two hundred and ninety five thousand
dollars? Yes. You produce your report? Yes
Ex. C.

LUNCHEON ADJOURNMENT 12.45 p.mn.
Resumed 2.20 p.m.
Crosgg-examined Mr, Almao

No questions.

EVIDENCE OF EDWIN ROBERT HOPE

Mr. Mahon calls:

EDWIN ROBERT HOPE: (SWORN) Stock Manager, National
llortgage & Agency Co. Hamilton.

You have been in the stock business for many years?
Yes. My Job over the last 10 years is Stock lManager
prior to that I was Head Auctioneer for 20 years.

You were asked to look out the schedule values which
the Commissioner placed as at June 1965 on the live-
stock sold to Cameron? Yes. 4And you yoursellf
prepared & schedule of what you think the market
values for the stock were in June 1965 on the basis
sold at yards in ordinary lots? Yes. You produce

a copy of that schedule Ex.D. Your valuationsat the
date of June 1965 are on the form you now produce?

10

20
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Yes that is correct. I now look at the
Commissioner'ts veluations and comparing the items
in turn, the Department have a total of 575 breeding
cows and 50 breeding cows another figure I have
650 breeding cows split into three different com-
partments. I differ then in their division
because it is hormal procedure in doing valuations
once stock mustered to draft them into lots of
different type bearing in mind breeding cows at
that time of year carrying condition and showing
well forward with calf are much better than cows
in less condition, not well forward with calf.

The three divisions I have been slightly generous
in my split up giving larger numbers in the top
than normally but that is the method I used. ‘

You allotted thirty five pounds to the top group?
What is your basis for cutting approximately three
pounds in each category? To strike an average on
a price factor if you have 400 in lots the top

100 would have to sell one hundred pounds or better
to maintain seventyfive pounds average.

At that time according to your researches what
would be the top price for best priced cow? The
top price at that time would be in the vicinity

of thirtyeight pounds and forty pounds. A seller
would have to get fortyfive pounds you would say in
order to get average of thirty eight pounds? That
is so. And that is why have made that division?
Yes, The same apply to 700 breeding cows?

The same exactly and the same applies to third
category, the tail enders? Yes. With regard to
the heifers, the Department has teken one line of
100. Have you split those to two drafts. Yes

I have. What was the best price at that period
for a yarding of top heifers? At this time we
could only look at them as store cattle and not
fat cattle and the top price would be thirty pounds
for the very top. So is the twentyseven pounds
the figure you struck averages you would get? Yes.
Your second draft of 20 what is the top price?
Dealing with breeding cattle the second category
would only interest a man fattening and not
breeding. I would suggest the twenty pounds
would be the price. Is the price you have there
twenty two pounds accord with the prices at that
time? TYes., You have got 50 steers a difference
of thirtysix pounds than the Department has put on
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it and twentyseven pounds yourself? I would like to
point out here, being familiar with these cattle and
the way these people farmed them those 50 would be

a tail end line, They would be the reject calves
from the year before which would not be good enough

to offer at the normal selling line. I have been
familiar with the stock off the property.

I have allotted the price there of an average hill.
country 18 months steer, You check that price from
records at that time? Yes. Now the bulls you agree 10
with that price? Yes I agree with that price.

The final item of capital, weaner calves now have

you done there the same process as breeding cows,

you have separated those to two classes? Mixed sets
of cattle and not normal to value them as mixed sets
of cattle so I have taken them as 50/50 in each set
and taken the heifer price from steer price and

struck an average. Did you adopt the same principle
as the breeding cows, teken what you get for the

best pen of 150 and what would that figure have been? 20
That figure would have been the tops and only
approximately 30 would have been twentyeight pounds.
So you calculate an average of twentytwo pounds for
the top class which you put in? Yes, .The second
draft of 120 what is the best price that you found for
that class of calf? That could vary, best price
twentyone pounds dropping down to sixteen pounds.
Again you have struck an average? Yes. The last
lot of 80? Possibly only vary between 30s top and
bottom. - Coming now to the sheep you have followed 30
the same practise with the sheep, separated the six
tooth, fourtooth and two tooth into three drafts each?
Yes. ' And again you have taken proportions of -the
drafts which you can accord with the type of stock

on the property? I wish to be slightly generous in
the top stock in each case, in normal conditions you
would not get 30 in the top class but under practise
it would nearer %0 50 20. With your top draft of

950 six tooth wethers what was the best price going

at that time? In the vicinity of three pounds twelve 40
shillings and sixpence to three pounds fifteen shil-
lings. And over the whole -range you calculated an
average of three pounds correct. - The best price of
the next ones the 570 draft?  You would possibly get
three pounds for the better sheep and that is what I
have calculated. ~And two pounds fifteen shillings

is the average? Yes.  And the bottom draft? Not
very much difference here possibly ten shillings or

up or down owing to the fact you are working on a
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lower figure. With the four tooth wether top
draft of 14152 I have taken in my valuation here
approximately 15% of top draft could be fat and
forward sheep and placed value of top close to three
pounds fifteen shillings. Your average over draft
is three pounds seven shillings and sixpence with
next draft over 100? I have done exactly the
same about three pounds seven shillings and six-
pence, closely allied to that figure. And the
bottom draft of 750 the best price there? Possibly
three pounds three shillings, three pounds four
shillings, Finally the two tooth ewes the final
draft of 2200? I bhave taken fact some sheep could
be fat and at that age you get a much better
butchers weight you could get a higher price than
any sheep we have discussed so far and I have
teken highest price at four pounds fifteen
shillings. Was the 1260? The top ruling price
would be in the vicinity of three pounds twelve
shillings and sixpence. And the 8407 About
three poinds five shillings or three pounds six
shillings., And you adopt the same process as
prior? Yes. Final item is 240 six tooth wethers?
I would like to point out as the last item of 200
they would really be the dregs of 7000 head of
glock? They would not be normally bought for a
arm,

And you have put on them the right value as at
June 19657 Yes that would be in relationship to
freezing Works prices.

Ct.: You will provide figures overnight which
reduce value of sheep before me and the value of
the sheep with the wool? Yes sir. Are the bulls
affected? No sir. The only things that could

be affected are the weaner calves which had just
been born or will be born.

COUNSEL:

I take it you have been associated with a great
many salesof farm property and going concerns?
Yes. And to take the case of this particular
property if the owners had sold the livestock
separately on the market over a period of time

and Just had the land left how would in your
experience would they get on with selling the land
without the stock? I think I would say land of
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that size end nature that the price paid for the
land without stock would be very much a buyers price.

And in a property of this size if it was sold that
way would the livestock be so0ld in a separate way?
Perhaps when it was being bought by neighbouring
farmers to increase their holding but not normally
when a man is buying it as a unit farm.

Cross-examined Mr. Almao

Do you know that the Commissionert!s assessment of
the value of the livestock is based on a valuation
carried out by Wright Stephenson? 7Yes. And you
know that valuation is based on an inspection of
livestock at the beginning of June 1965? No.

Have you not seen Ex.B the letter at any time prior
to this hearing? No. You would not understand the
basis of their valuations? No. Your valuation as
set out in the schedule are estimates from your
companies records is that correct? Mainly. 4And
they are so far as they are such estimates based on
the best prices obtainable from your records of June
1965? I would say they are obtained from sales made
at auctions.

From your records and best prices on records? Yes.
Now the prices would depend would they not upon the
yards where stock are s0ld? They could be sold at
different yards and get different prices? Within
what given area. .

Do your records refer to a particular area or Waikato
or New Zealand in general. My records deal with

the Waikato area, Auckland Waikato area. 4And within
that area of course prices for stock such as this
could vary from place to place? Not an appreciable
matter. And the price stock would fetch would
depend on their condition on the day of the sale? Yes
and the manner in which they are presented. And you
would not be aware would you of the condition of this
stock in June of 19657 Well I think it would be fair
to say I would. You can not say of your own know-
ledge you were aware of the condition of this stock
in June 19657 Not at that particular date.

Which is the date of the valuation. - Would you agree
that Wright Stephenson's valuation is one based upon
an inspection and knowledge of the condition of the
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stock? If you do a valuation for that number of
sheep first and to give a true valuation youmust
personally inspect the draft, Which you did not
do? You must first draft each grade to certain
standards., Then place your value in each lot.
On that basis your divisions are no more right or
wrong than those adopted by Wright Stephensons?

I would point out this I have only taken my tallies
and the tallies differ. The man drafting sheep
could not end up with even totals. Completely
impossible. Wright Stephensons at the bottom of
the list S8Y sseesasne

They have even numbers you say that cannot
possibly happen? No. You would agree your
valuations are thereotical, to the extent that you
are basing your prices on your records and making
your divisions artificial without having seen the
stock mustered? Yes. And you are taking over a
very large geographical average as opposed to stock
s0ld in the particular area? Now you are saying
you took them over the localised area? Where

this stock would be sold. Fat go to fat market
and stores to stores market and make it an even
balance.

Re-examined Mr. Mahon

It was suggested to you you would not be familiar
with these stock what was the extent of your
knowledge of the stock of Glen Murray? I was agent
in the district for my company at the time that the
Hansen Brothers and Smith had this property and I
would be familiar with the stock and everything
sold on this property.

When you are told 10,000 Romney wethers, sixtooth
four tooth and two tooth do you know from your past
experience what they are going to be like or are
you not? Yes.

When it comes to drafting them to their different

grades are you also sble to say from your experience

with Glen Murray sheep? Yes.
cattle? Yes.

And the same with

I take it you have seen cattle and sheep from Glen
Murray yarded for yards have you not? Correct.
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Ct.: Take the 950 top grade six tooth wethers?
Is the figure of three pounds you give in your
schedule an average right across? The 950,yes sir.
Would you expect them to be the 950 to be spread
evenly between top and bottom of that grade? Not

very.

You have sheep of six tooth getting on rather big in
variation in weight would be considerable in its

fat and forward condition sheep of this age are too
heavy for local consumption for butchers even when
they are fat.

Yes.

You have given a price of three pounds and you say
that this represents the average price. My question
is, would you expect the 950 to be spread egually or
evenly between the best and the worst price in that
grade? I would think the top would be about 30% the
middle about 50 and the back 20. Slightly better

at the top than the bottom? Yes. I have arrived

at the three pounds on that basis? Yes.

I have teken that as this particular period they
8ll could not be top fat and forward condition.
must have a lower end of two pounds six shillings
or less than that? Yes. The 380 at two pounds ten
shillings when you say there is a very modest spread
in price in that lowest category? Yes those sheep
would be store sheep. Much in the same condition.

EVIDENCE FOR THE OBJECTORS

You

10
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NO. 3 in the
ONS FOR JUDGMENT OF WOODHOUSE J Supreme
REAS z ~ Court of New
IN THE SUPREME COURT OF NEW ZEALAND dealand
HANTIZTON RECTSTRY No.3
\ Reasons for
GR 62/70 Judgment of
BETWEEN A,L.W. HANSEN and Others . Woodhouse J.
OBJECTORS 2gd Novemben
—— 1970
AND THE COMISSIONER OF INLAND REVENUE
CAMISSIONER

Hearing: 14, 15 September, 1970

Counsel: Mahon and Feenstra for Objectors
Almao for Commissioner

Judgment: 2nd November, 1970.
JUDGMENT OF WOODHOUSE, J.

This is a case stated pursuvant to S.32 of the
land and Income Teax Act 1G854, It concerns the
sale of a farming business as a going concern.

The parties to the contract had apportioned the
overall consideration between land and chattels on
the one hand, and livestock on the other. The
question is whether in terms of S. 101 of the Land
and Income Tax Act 1954 the Commissioner could
revise the livestock figure.

The Objectors carried on a farming partmership
on two properties situated at Glen Murray and
Clevedon. On Dccember 1lst, 1964 they agreed to
sell the Glen Mwrray property together with live-~
stock and chattels for a purchase price of
£200,000, Clause 17 of the agreement provided
that "the said purchase price is apportioned as to
the sum of £168,450 for the land and buildingSeecee
and as to the sum of £31,550 for the live and dead
stock chattels and shares specified in the second
schedule.," After excludingchattels the second
schedule attributed the sum of £27,750 to the
livestock as follows:-~
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1265 cattle at £10 £12,650
10,000 sheep at 30/- £15,000
6 horses £ 100

£27,750

R o———

The apportioned figure of £27,750 was used by the
objectors as a basis for arriving at the assessable
income for the partmership for the year ended 3lst
March, 1966, but the Commissioner considered it to
be inadequate. Accordingly he puxrported to act in
terms of S. 101, and determined that of the total 10
consideration of £200,000 the part atbtributable to
the livestock was &£32,555. That figure was arrived
at by the Commissioner on the basis of a valuation
of the livestock made for the purchaser by Wright
Stephenson & Co., Limited, on l4th June, 1965, being
twelve days after settlement of the transaction in
terms of the agreement for sale and purchase.

Section 101 (1) of the Land and Income Tax Act
1954 reads as follows -

"(1) Where any trading stock is sold together 20
with other assets of a business, the part of

the consideration attributable to the trading
stock shall, for the purposes of this Act,

be determined by the Commissioner, and the

part of the consideration so determined shall

be deemed to be the price paid for the

trading stock by the purchaser."

The objectors contend that because the agreement for
sale and purchase expressly apportioned the consider-
ation the Commissioner could not act under the fore~ 30
going provision. On their behalf it was submitted
that the section is epplicable only where the price
paid for trading stock sold with other assets cannot

be ascertained from the terms of the transaction.

The argument is that the provision is designed to

ensble the Commissioner merely to determine what part
of a global, unapportioned consideration should be
attributed to the trading stock; and conversely,

that it does not contemplate or permlt the sub-
stitution of mariret values for a price agreed upon by 40
the parties themselves.

The method of valuing trading stock and any
consequential effect of the valuation upon assessments
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of income for tax purposes is outlined in a series
of Sections of the Act which begin with §.98.

The basic principle is that the value of trading
stock (an expression which includes farming live-
stock) is to be taken into account at the beginning
and end of every year. (See 8.98 (2)). And

there is provision for the mode of valuation of
stock in the case both of ordinary and also of more
specialised types of business, such as farming. .
This part of the Act also prescribes the way in which
trading stock is to be brought to account when
disposed of in the course of transactions which fall
outside normal trading activity, as for example,
upon the sale of the business undertsking as a
whole, or on a disposition of it by way of gift.
But, of course, to the extent that various sections
are interrelated they must be read together. Such
a requirement arises, in my opinion, when the
construction and purpose of S. 101 is considered.

Clearly enough 8. 10l is a special provision
which enables the ascertainment of the consider-
ation paid for trading stock in the case of certain
transactions outside the range of ordinary trading
activity. It is referable to a particular
situation arising upon the disposition of trading
stock when sold together with other assets of the
business concerned, The general rules which are
applicable to the valuation of trading stock are
set out in the earlier provisions of S. 98;and so
far as_the present case is concerned Subsecs. (7)
and (8) of S. 98 have particular relevance.

Section 98 as a whole is concerned with the
value of trading stock. Accordingly Subsec. (7)

provides that wiere assets of a business are sold

which consist of or include trading stock, then
the consideration received or receivable for the
trading stock, or the price which it is deemed to
have realised under the Act, shall be taken into
account as its value in calculating the assessible
income for the period concerned. Subsection (8)
follows and deals with cases where the consideration
on a sale of trading stock has actually been
specified in the contract of sale. In the
ordinary way such specified price is to be taken
as +the consideration received or receivable for
the trading stock., But the opening words of the
subsection contain an important qualification upon
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its ordinary effect which in my judgment has a direct
bearing upon the argument raised in the present case.

Section 98 (8) reads

"Subject to the provisions of Section 101

and 102 of this Act, the price specified in
any contract of sale or Arrangement as the
price at which any trading stock is sold or
otherwise disposed of as aforesaid shall be
deemed for the purposes of this section

to be the consideration received or receivable
for the trading stock.™

That provision obviously can operate only upon trans-
actions where the price for trading stock has been
specified by the parties - yet it is made subject to
Bection 101, If, as Mr., Mahon contends, Section 101
is inapplicable where there is an ascertained price
for stock, then the qualification is meaningless.

But I am satisfied that it cannot be so regarded.
Indeed I think it clearly envisages that in Section
101 type cases the price specified by the parties

for the trading stock may need to be replaced by a
deemed consideration fixed by the Commissioner and
it supports the action taken by the Commission in the
present case., In support of this general submission
Mr. Mahon pointed out that Section 101 speaks of the

10

20

Commissioner determining "the part of the consideration

attributeble to the trading stock"; and he contended
that the words necessarily imply that in any contract
affected by the section only one consideration will
have been mentioned for all the assets sold. In the
present case, he contended, several considerations
are specified, each referable to an individual type
of asset. I agree that the reference in Section 101
to "consideration" is to a total price; but in my
Jjudgment it is a reference which comprehends such a
total price paid by the purchaser for his bargain as
a whole. And in the present case it is misleading
to speak of a number of considerations. The price
of £200,000 was paid as a single consideration for all

30

the assets of the farming business purchased together 40

as a going concern. Accordingly, the section is
looking here at the part of the consideration of
£200,000 which is properly attributable to the
livestock.

It was said that as a matter of practise the
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Commissioner has not applied Section 101l to cases
where parties have settled for themselves the
price of trading stock on the sale of mixed assets.
But I do not regard the past practice of the
Inland Revenue Department as providing much
asgistance in construing what seem to me to be
the unambiguous words of the section. In 8's
Trustees v. Commissioner of Taxes (1950) 7 M.T.D.

8 the point was not in issue and was not argued
but the Magistrate seems to have accepted (at
page 228) a submission by counsel for the
Commissioner that Section 101 "empowered the
Commissioner to determine what part of the con-
sideration on the sale of mixed assets is attributable
to trading stock, but does not provide for the
case where the price of stock was fixed" (see at
page 224). However in Edge v. Inland Revenue
Commigsioner (1958) N.2.I.R. 42 two of the judges
in the Court of Appeal expressed a contrary opinion.
Again this point was not directly an issue because
the correctness of the Commissioner's spportionment
of a global price was not disputed by the taxpayer.
Instead he contended that the following section
should be gpplied cumulatively on grounds that the.
Price ascertained by the Commissioner was less than
the market value of the stock. The last argument
was not accepted by the Court but in considering
the effect of Section 101 Hutchison, J. said (at

page 45):

"/B. 101/ applies where there is a sale of
trading stock asnd other assets at a global price,
as in this particular case where £21,000 was the
price of the land, plant and stock, As at
present advised, I do not see any reason why it
should not apply also even if the price were not
a global price, provided, always that the stock was
sold together with other assets, E.G. a sale of
land and stock stated to be at £10,000 for the land
and £5,000 for the stock, a total of £15,000;"

And McCarthy, J. after remarking at page 52 that the
section meets a sale or other disposal where the
consgideration for livestock is not ascertainable
from the terms of the sale itself, went on to remark:
"No doubt it can be said that it is also wide

enough in its terms to cover the case of a sale of
livestock along with the other assets where the

price is apportioned in the terms of the sale. But
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at least since the passing of /B. 1027 in 1949, its
operation to such a sale is unnecessary for /S. 102
conteains all the powers that the Commissioner coul

require for that class of sale." (Pages 53 - 54).

With those expressions of opinion I respectiully

agree subject only to a reservation concerning the
reference by McCarthy, J. to Section 102. That
section is concerned with dispositions of trading
stock by way of gift or for less than true value.

With all respect I think it quite possible that on a 10
mixed sale the apportioned price for trading stock
could understate its value and yet there could be an
additional element of latent consideration applicable
to it which would prevent the applicaticn of Section
102. For example, a fair overall consideration

could be allocated unfairly. In such a case the
allocation of en inflated figure above the true

value for other assets and the consequential

deflation of the stated price for trading stock would
result in a superficially low price for the stock. 20
But it may be that the element of latent consideration
really provided for the stock could demonstrate that
in truth it had not been sold at an undervalue and
Section 102 would thus be inapplicable. in my
Judgment that very situation exists in the present
case.

In evidence Mr. Anker Hansen (one of the
objectors) gquite frankly stated that when the sale
was being negotiated the vendors attempted to keep
the allocated price for livestock down to their book 30
values (which were demonstrably very much below
market values): and when the purchaser wished to
increase the figures he was told "if the stock price
had to go any higher we would shear the sheep." He
went on to explain that "this would have had the
effect of reducing the value of the sheep by at least
25 ghillings. Mr. Cameron did not want to lose the
wool and agreed more or less straightawsy." He
later added that "our stock figures were lower than
éﬁpe figure in the agreement/ and in order to meet 40

€ purchaser we raised them but that was as high as
Wwe were prepared to go."  And he candidly explained
that his insistence that the livestock figure be kept
down was due to the income tex repercussions which
would result from higher prices. At the conclusion
of his evidence he was asked "Did you mean that the
sald sale would proceed at £200,000 figure but you
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would take the wool out of it first if the stock
prices went up as Mr. Cemeron wanted?"  And he
replied: "Yes. I meant also froum the Inland
Revenue point of view the stock would actually be
worth 25 shillings less per head and they could
not put the values on them that the Commissioner
did put." Both he and the objectors' accountant
said that it had been realised that no more than
£200,000 could be obtained for the farm and live-
stock. But, as the accountant put it, "to
realise their vealuztion of the land and to sell it
at £200,000 they would not have to be involved in a
large tax payment."

On the evidence I am left in no doubt that
the Objectors regarded £200,000 as approximately
the current market price for the land, livestock
and chattels and they were satisfied to accept
that sum; but to obtain a tax advantage they de~
cided that the amount would have to be divided up
among the assets being sold so that a deflated
figure would be allocated to the livestock.
recognised that no purchaser was likely to pay more
than £200,000 for all the assets taken together,
they intended, in effect, to have their price
subsidised by a tax saving. Then with this end in
view they were zble to persuade the purchaser to
agree to the artificial figure of &£27,750. In the
circunstances of this particular case the overall
consideration is a genuine reflection of normal
bargaining between the parties at 'arms-length'
and accordingly I doubt whether Section 102 could
be applied to the unreal figure named by them as
the part of the consideration referable to the
livestock, But I am clearly of the opinion that
Section 101 is applicable to it and alsoc that on
the facts the Ccumissioner was entirely justified
indhis Gecision that a suitable adjustment must be
made.

I now turn to a number of arguments that the

figure determined by the Commissioner was excessive.

First, it is said that the values should have been
assessed as at 1lst December, 1964 -~ when the o
agreement for sale and purchase was signed, and not
as at the date in June 1965 when possession was
given and teken in accord with the agreement. I
do not agree. The parties intended, by their

- contract, that the farming business would be carried

Having
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on by the vendors until the assets changed hands in
June 1965; eand in every practical sense this is
what happened. The enquiry contemplated by Section
101 is aimed at fixing the assessable income of a
business by ensuring that when stock is sold with
other assets an appropriate figure for the trading
stock is brought to account at the end of the trading
period concermed. In the present case I am satis~
fied that the relevant farming activities of the
objectors ended when they gave possession to the
purchaser.

Next there was a complaint that the valuation
relied upon by the Commissioner was based on prices
received at sales by public auction in the sale yard.
In the circumsteances of the case the correct basis,
80 it was said, was to value the stock as part of a
farming business sold as a going concern. 4And I was
asked to assume that large numbers of livestock sold
in this way would fetch prices lower than sale yard
prices. There is, however, no evidence upon this
point sufficient to displace the determination made
by the Commissioner and on this ground I reject the
submission.

Then I was asked to act upon the opinion of a
Stock Manager who quite recently attempted to make
an asgessment of the value of the stock sold in 1965.
For the reasons he gave he arrived at an overall
valuation of £67,3%95. The difficulty about the .
assessment, however, is that it .could not be based
upon inspection and the witness was obliged to make
estimates of value founded upon a series of wide
ranging assumptions which leave me far from satisfied
that his figures could or should be preferred to the
detailed valuation made at the time and on the land by
Wright Stephenson & Company Limited.

Finally, in this part of the case, there is a
submission that Section 101 does not permit the
Commissioner to determine the true value or the market
price of trading stock, but merely enables him %o
decide what portion of the agreed comprehensive
consideration can fairly be attributed to it. No
doubt a contract could be deliberately organised to
Pass trading stock at sn under-value by the use of an
artificially deflated overall- consideration or in
some other way. I express no opinion upon the
implications which would arise in such a case, although

10

30
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I suppose the Commissioner might be able, in the
circumstances, to make good use of Section 102 or
even Section 108; and if it should be held that
Section 101 is also applicable in ceases of this
sort then perhsps the true value or the market
price of the trzding stock could properly become
the figure determined by the Commissioner. But
the present case is different. The consideration
agreed upon for the farming business is real enough
and considered as a whole, the sale and purchase
was not a contrived disposition at an under-value
and no element of gift attaches to it. In the
circumstances I think the considerstion to be
determined by the Coumissioner as being atbtributable
to the trading stock must be ascertained within the
comprehensive, market consideration of £200,000.
The spproach is one which was adopted by the
Commigsioner in Edge's case (suprs) and it was not
disapproved of by the Court of Appeal. It
involves an assessment of the value of each group
of zssets sold and then a pro rata epportionment
among them of the comprehensive consideration paid
in order to avoid imbalance between the prices
associated with the various groups. In the
absence of some cogent evidence to the contrary it
canmnot be assumed in a given case that the trading
stock has had a proportionately larger influence
upon the overall price than other assets; and for
reasons of this sort I think that normally the true
value or the market price of trading stock should
be related (in the fashion I have outlined) to
contemporaneous valuations of the other assets, and
in turn to the total price paid by the purchaser.

The only evidence concerning the value of the
land sold by the objectors is contained in a recent
valuation made on their behalf for the purposes of
the case stated. It suggests that at the relevant
time the fair wmarket value of the land alone was
£l47,500; and it discloses that as at lst February
1966 the Government Valuation of the property was
the somewhat lower figure of £117,000. The
valuation made for the objectors was not challenged
on behalf of the Commissioner, and in the sbsence
of any other valuation based on market prices I
think, for the purposes of the case, that the
narket value of the land and improvements must be
accepted at this figure of £147,500. The chattels
included in the sale were regarded by the parties
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as having a value of £3,600; end that figure has
not been attacked.

In using the valuation of livestock made by
Wright Stephenson & Company Limited the Commissioner
adopted a figure of £32,555, as I have mentioned
earlier in this Jjudgment. In fact the valuation
totals £82,645, and the discrepancy seems to arise
from the omission of the value of six horses from the
Commissioner's adjusted figures. I essunwe from the
inventory attached to the agreement for sale and
purchase that the item was omitted in error and
should be included. If this be done then the
purchaser paid a price of £200,000 for assets which
have been valued in isolation from one another at a
total amount of £233,745. When the consideration
actually paid is related to this last figure then
the proportionate amount of the consideration which
should be attributed to the livestock is £70,713.

Accordingly the answer to the first question
contained in the case stated is that the Commissioner
acted correctly in adjusting the partnership income
of the objectors. Subject to an adjustment to
include the value of six horses the Commissioner
correctly made use of the valuation of Wright
Stephenson & Compeny Limited when making the deter-
mination in terms of Section 101 of the Land and
Income Tax Act 1954. However, in order to make the
determination and the subsequent assessments referred
to in paragraphs 5 and 6 of the case stated it was
necessary for the Commmssioner to relate the total
valuation of the livestock to values of the other
assets so0ld in the fashion outlined in this Jjudgment.
Consequential amendments are, therefore, reguired in
respect of the assessments outlined in the case.

- A final question was added to the case stated
at the time of the hearing end in regard to it I have
received supplementary agreed facts. It does not
concern the sele by the partnership to Cameron, which
I have been discussing, but partnership assets which
remained upon completion of that sale. Those
remaining assets were a second farm at Clevedon and
certain livestock; and they were tramnsferred to
Norman Hensen who was one of the partners. In return
he gave credit in umoney. The prices agreed upon were
£27,525 for the land and g4,600 for the stock, the

last figure being calculated on the basis of the values
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for livestock set out in the Cameron agreement of
lst December 1964. The partuners now object that
the Commissioner assessed each of them (including
Norman) when a share of the profit in the partner-
ship arising from the transfer of the livestock at
a figure of &4,600 against the partmership book
values, which were lower. They claim that the
transaction is not a sale or disposition within
the meaning of Section 98 (7) of the Act, and
accordingly that the amount involved cannot be
included in their assessable income. I agree.

Section 98 (7) is mentioned earlier in this
Judgment. 1t provides that where assets of a
business are "sold or otherwise disposed of" and
they consist of or include any trading stock, then
the consideration received or receivable for the
stock shall be brought to account in calculating
the assessable income for the period concerned.
The issue is whether the transfer of the remaining
partnership livestock by zll the partners to only
one of theu is a transaction within the words
taken from the sub-section and which I have
italicised. From the point of view of the
Commissioner the difficulty is that the partners
did not each have individual or separste proprie-
torial interests in a given number of the stock
but an undivided interest with all the other
partners in all of the stock. Accordingly when
the transfer to Normsn became effective he received

from each of the other partners a fractional share in

the totality of the animals which were transferred.

And as Wild, C.J. pointed out in Neil v. Commissioner

of Inland Revenue (1967) 10 A.I.T.R. ection
1s not applicable to the sale or disposition of
nerely fractlonal interests in trading stock but to
dealings which dispose of the ownership in all the
stock or at least entire parts of it. The point
was discussed by the High Court of Austrelia in
Rogse v. Federal Commissioner of Taxation (1951)

> . L. R, where e comparable sectlion in the
Australian Legislation was said to be "directed at
the disposal of the entirety of ownership in the
assets and not the conversion of single ownership
into collective ownership”. Nor (it is right to
acd) the conversion of collective into single
ownership as in the present case.

Since 1965, when the present tresnsaction took
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place the statute in New Zealand has been amended
by Section 9 of the Land and Income Tax Amendment
Act 1966, which added to Section 98 (7) the words;
"the foregoing provisions of this sub-section shall
with the necessary modifications, spply in any case
where & share or interest in any trading stock is
sold or otherwise disposed of by eny tax payer."
With respect I agree entirely with the learned
Chief Justice that the amendment gives added
significance to the point.

In my view the transfer of the remaining live-
stock held by the partnership involved imparting to
Norman simply the undivided fractional shares of
the other partners snd was not within the ambit of
Section 98 (7) (as it stood before the amendment to
which I have referred.) In the circumstances the
answer to the formal question raised by this part of
the case stated is "yes".  Counsel, may, if they
wish, submit a memorandum concerning costs.

NO.4

Formal Judgment of the Supreme Court

This Case Stated coming on for trial on the 1l4th and
15th day of September, 1970 before His Honour lMr.
Justice Woodhouse, after hearing the Objectors and
Commigsioner it is adjudged.

(a) That the Commissioner acted correctly in

adjusting the partnership income of the objectors

except that the assessments be so amended as to
reduce the value of the livestock from £82,555
to &70,713.

(v) That the Commissioner acted incorrectly in
including as partnership income in the assess-
ments the difference between the book values of
15/~ and £5.0.0. and the values of 30/~ for
sheep and £10.0.0. for cattle at which such
livegstock was transferred to NORMAN HANSEN.

DATED the 2nd day of November, 1970.

L.S. "T.R., Uden"
DEFUTY REGISTRAR




45,

NQ. In the Court
of Appeal of
NOTICE OF MOTICK ON APPEAL FROM JUDGENT OF New Zealend
WOODHOUSE J. S
No.5
IN THE COURT OF APPEAL OF NEW ZEALAND Notice of
IN THE MATTER of the Lend and Income IX“W{ on
ppeal from
Tax Act, 1954 Judgment of
BEIWEEN ANKER LIVINGSTONE WARTHO HANSEN ggcs’ghg‘;;g agy
of Wellsford, Farmer 1971
FIRST APPELLANT
10 VERNER RICKARD WARTHO HANSEN

of Wellsford, Farmer
SECOND APPELLANT

NORMAN GARFIELD WARTHO HANSEN
of Clevedon, Farmer
THIRD APPELLANT

AKNOLD TARELTON SMITH of
Lakapuna, Hetlred Farmer
FOURTH APPELLANT

ESTHER NAOMI SMITH of
20 Tekapuna, fetired Farmer
FIFTH APPELLANT
AND THE COMMISSIONER OF INLAND

RESPONDENT

TAKE NOTICE that Counsel for the Appellants will
move this Honoursble Court ON APPEAL, from part
of the judgment of the Supreme Court at Hamilton
given by Mr. Justice Woodhouse on the. 2nd day of
November, 1970, namely the part in which it was

30 determined that the Respondent was entitled to
invoke the provisions of Section 101 of the Land
and Income Tax Act, 1954 in assessing the
Appellants for income tax for the years 1963, 1964,
1965 and 1966 upon & Case Stated pursuant to
Section 32 of the Lend and Income Tax Act, 1954 and
the part of the judgment incidental thereto includ-
ing the determination of the value of the livestock
UEON_THE GROUNDS that the said judgmeat is erronecous
in fact and in law.

40 DATED this 21lst day of Janumary, 1971.
: "P.F. Feenstra"
Solicitor for the Appellants
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IN THE COURT OF AFPEAL OF NEW ZEALAND

IN THE MATTER OF the Land and Income Tax

BETWEEN

Act 1954
ANKER LIVINGSTONE WARTHO EANSEN

AND

of Wellsford, Farmer
FIRST APPELLANT

VERNER RICKARD WARTHO HANSEN
of Wellsford, IFarmer

SECOND APPELLANT

NORMAN GARFIELD WARTHO HANSEN
of Clevedon, Farmer
THIRD APPELLANT

ARNOLD TARELTON SMITH
of Takapuna, Retired Farumer

FOURTH APPELLANT

ESTHER NAOMI SMITH
lakapuna, Retired Farmer

FIFTH APPELLANT

THE COMMISSIONER OF INLAND REVENUE
RESPONDENT

Coram: North P.
Turner J.
Haslam Je

Hearing: 17 and 18 May 1971

Counsel: Mahon Q.C., and Feenstra for Appellants
Mathieson and Cathro for Respondent

Judgment : 16 July 1971

An appeal from part of the judgment of Woodhouse
J. on a case stated pursuant to s.32 of the Land and

JUDGMENT OF NORTH P.
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Income Tax Act 1954. In the Court
of Appeal of
The feacts are fully recorded in the judgment New Zealand
under appeal and accordingly it is unnecessary for
me to repeat in any detail what Woodhouse J. has No.6

said. There are however, one or two matters,

which I think require emphasis, in order that the Reasons for

argument we heard from lMr. Mahon and Mr. Feenstra %gg%ﬁegﬁ of
for the appellants can the better be understood. 16th Jui
The appellants for a number of years carried on a 1971 v
farming pertnership on two properties situated at

Glen Murray and Clevedon. On 1 December 1964 they continued

entered into a conditional agreement to sell the
Glen Murray property consisting of some 4,925
acres, together with livestock and chattels thereon,
to Lochiel Cameron Limited for a purchase price of
£200,000, with possession to be given and teken on
2 June 1965. There were a number of reasons why
it was necessary that the contract should be only a
conditional one, thus it was = term of the contract
that the sppellants would, in the meantime, obtain
at their own expense, the freehold title to the
land (with a limit of £22,500). Another was that
the agreement was subject to the purchaser being
able to arrenge the necessary finance. The
contract contained the following provision:-

"17. The said purchase price is apportioned as
to the sum of £168,450 for the land and
buildings specified in the first schedule
hereto and to the sum of £31,550 for the live
and dead stock chattels and shares specified
in the second schedule hereto,"

The second schedule attributed the sum of
£27,750 to the livestock on the property and this
was the figure used by the appellants as a basis
for arriving at the assessable income of the
partnership for the year ending 31 March 1966.
Eut the Commissioner considered this sum to be
inadequate.

i The Commissioner accordingly purporting to act
in terms of s5.101 (i) of the Liand and Income Tax
Act 1954, determined that of the total consideration
of £200,000, the part attributable to livestock
should be £32,555. This figure was arrived at by
the adoption by him of a Valuation of the livesbtock
made for the purchaser by Wright-Stephenson and Co.
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Ltd. on 14 June 1965, just 12 days after settlement
of the transaction in terms of the agreement for
sale and purchase. The appellants objected to the
Commigsioner's assessment and requested that a case
be stated for the opinion of the Suprezz Court.

The case stated came before Woodhouse J. on
14 and 15 September 1970 when he was called upon to
determine a number of questions, some of which no
longer concern us. The crucial question with which
we are concerned is whether the Commigsioner, on the
facts of this case, was entitled to invoke the
provisions of s.101 and substitute another figure
for the sum stated by the parties in the contract as
the amount the purchaser was to pay for the livestock.
In the Court below, one of the gppellants, lir. A.L.VW.

Hansen who had taken a leading part in the negotiations

for the sale of the property, said with complete
frankness that the appellants were well aware that if
a sale eventuated, income tax would be payable on the
difference between the price received for their
livestock and their book value. Accordingly, it was
his object to persuade (if he could) a purchaser to
Pay the global price the appellsnts had determined
upon and as well to acknowledge in the contract that
the livestock was being purchased at their book value
of 21/~ for sheep and £5 for cattle. He was asked
what attitude Mr. Cameron had adopted to this
proposal. He said:-

"He clearly understood the implications of taking
the stock at that figure and he Jjust would not
agree. Mr. Thomas and Mr. Tabor were backing
him up and we finally said we would put the
price for the cattle from £5 to £10 and 21/~ o
30/~ for the sheep." :

These figures were finally accepted, and as I
have said, were recorded in the contract. For the
reasons glven by him, Woodhouse J. held that the
Commissioner was entitled to invoke the provisions of
s. 101 (1). The appeal is from this part of his
Jjudgnment.

In this Court, two main submissions were made on
behalf of the sppellants:-

(a) 8S.101 is applicable only where the
consideration or purchase price for trading

10
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stock is not ascertainable from the
terms of the sale itself;

(b) If contrary to the sppellant's first
submission, the Commissioner did have
authority to determine the part of the
consideration attributable to the live-
stock, the valuation he acted upon
should have been made as at the date
of the execution of the contract and
not as at the date of settlement.

In order to gppreciate the argument we heard
from Mr. Mahon, it is necessary to recall that in
earlier days, 1f a business was sold as a going
concern, the proceeds of sale derived from trading
stock was not assessable because the sale was not
made in the course of the taxpayer's business, (see
Doughty v, Commissioner of Taxes 1927 A.C. 327).

t a date after the facts in this case revealed the
flaw, but before the litigation ended, the
Legislature intervened to abrogate this principle
by passing s.7 of the Land and Income Tax Amendment
Act 1924 when the words in brackets were added to
what is now 5.88 (i) (a) which reads:-

"Items included in assessable income - (i)
without in any wey limiting the meaning of
the term, the assessable income of any person
shall for the purposes of this Act be deemed
to include, save so far as express provision
is made in this Act to the contrary, -

(a) All profits or gains derived from any
business (including any increase in the
value of stock in hand at the time of
the transier or sale of the business, or
on the reconstruction of a company).a

But even so, the 1924 amendment did not provide

any machinery for ascertaining the part of the con-
sideration attributable to trading stock when there
had been a sale for a single global sum. To meet
this omission, s.5 of the Land and Income Tax
Amendment Act 1926 was enacted. This section is
now s.101 of the present Act and reads:-

"(1) Where any trading stock is sold together
with other assets of a business, the

In the Court
of Appeal of
New Zealand

No.é

Reasons for
Judgment of
North P.
16th July

1971

continued



In the Court
of Appeal of
New Zealand

No.6
Reasons for
Judgment of
North P.

16th July
1971

continued

50.

part of the consideration attributable to
the trading stock shall, for the purposes
of this Act, be determined by the
Commissioner, and the part of the consid-
eration so determined shall be deemed to be
the price paid for the trading stock by
the purchaser."

In the present Act, s.10l is one of a number of
sections, commencing with s.98, dealing with the
valuation of trading stock including livestock and
the fixing of standard values. But as Mr. Mahon was
at pains to point out, the provisions now contained
in s.101 precede by many years the other sections
which purport to set out something in the nature of a
code for the treatment of trading stocke. Therefore,
in his submission, it was a uistake to reason, as
Woodhouse J. did, that assistance in the interpre-
tation of s.101 is to be obtained by studying the
context in which that section now appears, and
particularly the provisions of s.98 (7) and (8). I
have had the benefit of considering what my brother
Turner has said in the judgment he is about to
deliver. I agree with him that without calling in

ald the aspproach that commended itself to Woodhouse J.,

there is no Jjustification for the contention advanced
by Mr. Mshon that s.101 (1) is applicable only in
cases where the contract is silent as to the price
which the parties themselves have attributed to
trading stock in fixing a global purchase price. it

10

20

nay be that the draftsman had chiefly in mind cases where

the contract was silent as to the part of the consid-
eration attributed to the trading stock, but in my
opinion the language he chose to use was wide enough
to cover every case "where any trading stock is sold
together with other assets of the business." This
is certainly such a case. I thought, if I may say
so, the weakmess in lMr, Mahon's argument was exposed
when he felt obliged to concede that if he was right,
all that a vendor had to do was to see that the price
to be paid by the purchaser for his trading stock in
no circumstances exceeded their book value, however
unrealistic that figure might be at the time of the
sale. Mr. Mahon answered that such a case might be
caught by either s.102 or s.108, but neither of

these sections would, I think, be available to the
Commissioner in a case such as the present one where
the parties were "at arms length" and the purchaser
could see he would lose a desirable business deal
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unless he met the vendor's demand, however un-
reasonable he may have thought it to be.

But in any case, this is not a case where it
has been shown that the Courts have interpreted
what is now s.10l, as limited to the kind of
transaction Mr. Mzhon had in mind. This being so,
I see no obstacle in the way of the adoption of
the gpproach which commended itself to Woodhouse
Jd., once it be accepted that the language of the
section is capable of the wider interpretation. I
sgree with the conclusion he reached. Accordingly,
I am of opinion that Mr. Mahon's first submission
nust be rejected.

I turn now to consider the appellant's second
submission. It is quite true as lMr. Mathieson
for the Commissioner argued, that uwntil shortly
before the settlement date the agreement for sale
and purchase did not become unconditional. There-
fore, in his submission, the proper time for the
Commissioner to determine the part of the consider-
ation attributable to the livestock was the date
fixed for coupletioi. On the other hand,
Woodhouse J. quite obviously has appreciated that
there was some difficulty in accepting that
submission in its entirety for on any view of the
natter the sppellants had committed themselves to
accept a total price of £200,000 for the property
as a going concern, whatever fluctuations there
night be, either in the value of land or of the
trading stock in the intervening period of € months.
Woodhouse J. overcame the problem by deciding that
while there should be an assessment of the value
as at the date of settlement of the land and the
livestock, yet as he said, "It involves an assess-
ment of the value of each group of assets sold and
then a pro rata spportionment among them of the
couprehensive consideration paid in order to avoid
imbalance between the prices associated with the
various groups."  Accordingly, he first arrived
at the value of the land and for this purpose
accepted the valuation obtained by the appellants,
namely £147,500. The value of the chattels were

not in dispute and he therefore took the figure of

£3,600, Then he accepted - as had the Commissioner,

the valuation of the livestock made by Wright-
Stephepson and Co. Ltd., namely £32,645. These
three items totalled £2%2,745, and he said:-
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"If this be done then the purchaser paid a price
of £200,000 for assets which have been valued
in isolation from one another at a total amount
of &£233,745. When the consideration actually
paid ig related to this last fizure then the
proportionate amount of the comsideration which
should be attributed to the livestock is
£70,713."

Mr. Mshon was supported by Mr. Feenstra in
developing this second submission. There are 1 10
think, very obvious difficulties in the way of
sccepting the date the contract was signed as the
point of time when "the part of the consideration
attributable to the trading stock” should be
determined. To begin with, as I have said, the
contract was a conditional one and therefore the
property sgreed to be sold was at the risk of the
purchaser only "from the time this contract becomes
effective" (e¢l.4). Therefore, it seems to me to
be quite impossible to regard 1 December 1964 as the 20
appropriate date. Moreover, on no view of the case
had any income been "derived" by the appellants until
long after 1 December 1964. On the other hand,
there are objections ~ as Woodhouse J. saw - in the
way of accepting 2 June 1965 as the appropriate date
unless some adjustment is made to take care of any
fluctuations in the value of the land or of the
trading stock which may have occurred during the
interregnum period of & months. - In my opinion,
Woodhouse J. was Jjustified in adopting the formula 20
he did, which in a measure recognises the force of
both points of view. Accordingly, I would not disturb
his decision that the appropriate figure for the
livestock should be £70,713.

In conclusion, I should record that I was left
quite unconvinced that there was any substance in
Mr. Feenstra's final contention that the Commissioner
was wrong in using as a basis for his determination
the value of the stock if sold separately from the
land in several lots. Nor am I willing to revise 40
the figure of £82,645 adopted by the Commissioner,
for I am in no position to decide whether the
evidence of the stock valuer, Mr. Hope, should be
preferred to the valuation of Wright-Stephenson and
Co. Ltd. in the absence of any help from Woodhouse J.
who had the advantage of listening to the evidence
and he has certainly said nothing +to encourage me to
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teke a view different from his. For these
reasons, I would dismigs the appeal.

This being the opinion of us all, the appeal

ig dismissed with costs to the respondent 400
dollars and all reasonable disbursements.

Solicitors for Appellant: Messrs. Chapman, Feenstra

and Cartwright, Hamilton

Solicitors for HRespondent: Crown Law Office,

Wellington.
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JUDGMENT OF TURNER J.

The essential facts, as to which there is no
contest, are to be found satisfactorily summarised in 10
the judgment of Woodhouse J. I will refer only to
the part of the learned Judge's decision which is the
subject of appeal, for this appeal is brought from
part only. In their agreement dated December 1lst
1964, for the sale of a farm as a going concern,
sppellants had agreed with the purchaser for a total
purchase price of £200,000, and had in a subsequent
clause in the agreement expressly apportioned this
sum, as between realty and chattels, as being as to
£168,450 for the realty smnd as to the balance of 20
&31,550 for the live and dead stock and chattels.
Of this latter amount it is accepted on this appeal
that £27,750 was agreed by the parties as attributable
to the livestock.  The agreement provided that the
transaction should be settled, possession being given
and taken and the consideration moneys paid, six
months after the execution of the agreement, viz, on
June 2nd 1965. For the purposes of assessment for
income tax for the year ended 3lst March 1966 the
appellants brought in the sum of £27,750 as the price %0
received for the livestock on the preceding June 2nd,
returning as income the difference between this sum
and the standard value of the stock sold as appearing
in their balance sheet for income tax purposes at the
end of the previous year. The Commissicner, relying
in this regard on Section 101 (1) of the Land and
Income Tax Act 1954, disallowed the figure of £27,750
returned by appellents as to the price realised for
the stock as above, and attributed a value of
£82,555 to it, valuing it as at the date of settlement -40
June 2nd 1965. Appellants asked for a case to be
stated to the Court. On this case being =zrgued,
Woodhouse J. upheld the Commissioner's principal
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contention on the point now under gppeal, but on

the facts reduced the veluation of the stock as fixed
by hin from £32,555 to £70,713. On appeal from

this decision appellants now come before this

Court on points of law.

Section 101 (1) of the Land & Income Tax Act
1954 is as follows :

"Where any trading stock is sold together

with other assets of a business, the part of the
consideration attributable to the trading stock
shall, for the purposes of this Act, be
determined by the Commissioner, and the part

of the consideration so determined shall be
deemed to be the price paid for the trading
stock by the purchaser."

Two principal points were put forward in this
Court, the appellants submitting:

(a) That Section 101 (1) is not applicable
to a case in which the parties have
theuselves expressly, in their agreement,
apportioned the consideration between
lend and chettels, but is applicable
only to transactions in which a global
consideration, without apportionment,
eppears in the contract.

(b) Independently of the validity of the
first submission, that the valuation in
the present case should have been made
as at the date of execution of the
agreement, and not as at the date of
settlement.

I will deal with these submissions separately, in
the order in which they appear above.

If Section 101 (1) be read using the ordinary
and litersl meanings of its words, those words seem
to me plainly to be gpplicable to the transaction
before us. In the case before us it is admitted
that the livestock sold was trading stock; it was
clearly sold with other assets of the farmlng)
business - L.e. the other cnattels and the land;
and the Commissioner has purported to determine
that of the consideration of £200000 provided ior
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attributable to the trading stock sold.

56,

by the agreement of the parties &£82,555 should be

If his
determination is properly made, then the section says
that the amount so determined is deemed to be the
amount paid.

But Mr. Mahon and Mr. Feenstra subnitted that
notwithstanding that the section may very obviously
so be read, its history precludes this approach.
Woodhouse J., in the judgment appealed from, in
accepbting the oObvious reading, pointed out that 10
Section 101 is placed in a group of sections in the
Act which deals with standard values of trading stock.
He thought that this fact assisted in the acceptance
of the reading which he favoured. IMr. lMahon reminded
us that Sectior 101 (1) was in this statute for several
years before the other standard-value sections were
enacted into law; and this, he said, lessened the
force of Woodhouse J.'s reasoning - for the section,
he submitted, ought not now to be read differently
from the way in which it was read when, in the sane 2C
words, it was originally enacted.

: It was argued of course by Mr. Mathieson in this
case that Woodhouse J. was right in interpreting

8.101(1) as it stands, with reference to the context

in which it is now to be found in the statute, among
sections enacted long after S. 101 (1) itself was

passed into law. do not find it necessary to

decide upon this contention, as I have concluded to

my own sabisfaction that even if lMr. Mahon's sub-
missions, as I have set them out so far in this 3C
judgment be accepted, the plain meaning of 8. 5 (1) of
the 1926 Act was, at the date of its passing, suffic-
ient, and S. 101 (1) of the 1954 Act is still

sufficient without aid from its context, to catch the
present transaction, and to empower the Commissioner

to make an gpportionment of the purchase price paid

in the transaction under review in this appeal.

Section 5 (1) of the Land & Income Tax Amendment
Act 1926, as originally passed, added this provision
to the Act then currently in force: 40

"5(1). Where any trading stock is sold together
with other assets of a business, the part of

the consideration attributable to the trading
stock shall, for the purposes of the principal
Act, be determined by the Commissioner, and the
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part of the consideration so determined shall
be deemed to be the price paid for the trading
stock by the purchaser."

It will be seen that the words of the section are
identical with those of the present section 101(1),
excent for the unimportant substitution in the
current section of the words "this Act" for the words
"the principal Act" which quite properly appeared

in the original amending section.

Mr. Mahon, in inviting us to examine the mean-
ing which sghould be placed upon the text of
Section 5 (1) of the 1926 Act as at the date of its
enactment, asked us to approach the matter by
noticing that the cnactment of the subsection was
obviously inspired by the appeal then pending in
the Privy Council from the decision of the Court of
Appeal in Doughty v. Commissioner of Tazzes 1925
N.Z.L.R. 279, n that case the Jjudgment of the
Court of Apreal was delivered on March 3lst 1926
and that of the Privy Council on Janusry 2lst 1927.
It is reported in 1927 A.C. 327. There had been
a sale of the whole of the assets of a partnership,
including its entire traling stock, to a company
incorporated by the partners, at a global price,
unapportioned as between trading stock and other
assets, and the question arose as to whether it was
competent as the law then stood for the Commissioner,
from evidence furnished by balance sheets and other
documents, to attribute a separate price to the
trading stock. In the ultimate event their
Lordships held that it was not, reversging the
decision of the Court of Appeal in this regard;
and it was undoubtedly to nullify the effect of such
a possible decisicn in the Privy Council that S.5(1)
of the 1926 Act was introduced into the sbtatute
before the Judicial Committee had considered the
matter - not of course with the intention that it
should have any effect in the Doughty case itself%
but in order that the matier should be "clarified'
in feavour of the Commissioner in the cases of other
taxpayers in respect of whose assessments a similar
question might later arise.

It is convenient to mention, at this stage, the
point made at the opening of Mr. Mahon's argument -
viz. that any increase in the value of trading stock
reflected in the price pald on the liquidation of a
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business had been expressly included in the definiticn
of "assessable income" in the statute by an amendument
contained in the Land & Income Tax Amendment Act 1924,
This, as a matter of interest, had been another of

the questions raised in Doughty's case; bdut it has
not concerned the Courts since 1924, having been made
the subject of an express provision in favour of the
Commisgioner in that year.

Mr. Mahon invited us to examine the text of
8.5(1) of the Amendment Act of 1926. First, he said, 10
it is gpparent that the Legislature did not by the
amendment empower or direct the Commissioner to
ascertain or determine the market price which the
stock would have brought if sold in open maritet, and to
tax the taxpayer upon that price. The corresponding
Australisn section, he said, did so provide; but
not 8.5(1) of the New Zealand Act of 1926. Section
5(1) empowered the Commissioner to do no more than to
determine what part of the actual consideration paid
was properly to be attributable to the stock. 20

But if Mr. Mohon's argument be accepted even so
far, where does it lead him? His submission could
perhaps have had some degree of validity in a case
in which the total consideration actually received
for the assets was for some reason substantially less
than their value if sold on the open uarket. An
example of what happens in such a case may be found
in the calculations of the Commissioner in Inland
Revenue Commigsicner v. Edre 1956 N.Z,L.R. 7990 at
P. 801 - a case which later went to appeal, the 30
Judgments of the members of the Court of Appeal being
cited to us by both sides on argument in the appeal
before us. ut the submission seems to me to be one
which goes to the method of valuation only. It can
have no significance in deciding whether the
Commissioner has power in a given case to revise the
figures put on the stock by the parties. Nor is
there anything in S. 5(1) which says as is implicit
in Mr. Mahon's argument, that the section has no
application to cases in which the partiles have 40
purported to apportion the price for themselves as
between land and stock. The section is a general
cne. Mr. lMahon, in pointing out that the section
was enacted - as I think is to be accepted - with
the pending appeal in Doughty's case in mind,
attempted to persuade us that the section must be
read as going no further than was strictly necessary
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to deal with cases exactly like Doughty's case,

in which case there was a global consideration

not apportioned by the parties. But there is no
reason whatever to put such a restricted meaning
on the words of the section. Why should the
Legislature have deliberately restricted the powers
which ¥ gave to the Commissioner, so as to deal
with cases exactly like Doughty and no others?

I see no reason whatever for reading the section
in a restricted way, and I read its general lang-
uage then, as I read S 101 (1) now, to give the
Commissioner the necessary power o apportion in
every case in which in one transaction the parties
have sold Urading stock together with other assets,
whether they have sold them for an unapportioned
global consideration cr whether they have '
purported to apportion the consideration between
the assebts, oreven have purported to fix separate
prices without expressly adding them together into
a total consideration. The test in every case is
simply whebther the transaction is one of which

the effect is to sell trading stock and other
assets together. And I add to my own conclusion
the fact that it is supported by the obiter dicta
of both Hutchiscn J. and McCarthy J. in Edge v.
I.2,C. 1958 N.Z.L.R, 42, a case in which it was not
strictly necessary to determine this point.

If, as I am disposed to hold, such was the
scope and purpose of S. 5(1) of the Act of 1926
when originally passed, it is certain that the
scope of the section has not been diminished, nor
its purpose weakened, by the context in which the
same provision is now to be found in the 1954 Act.
So far, at least, I am in agreement with Woodhouse
J. in the judgment under appeal. Sections 98 to
102 form a group of sections in the current Act
dealing with trading sbtock. There is no need %o
review them in any detail in this Jjudgment; it
will be sufficient to point to one or two of the
provisions directly in point in the present case.
Section 98 (7) provides for the case in which in
any income year the whole of the assets of a
business owned by the taxpayer are sold, and those
assets include trading stock. That is this case.
In such circumstances the consideration received
or receivable for the trading stock, or as tiae case
may be the price which under the Act the trading
stock 1s deemed to have realised, must be btaken
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into account in calculating taxpayers! assessable
income. Which, then, is to be taken into account

in this case - the "consideration received", or the
"price which under the Act the trading stock is

deemed to have realised?" The answer to this question
is to be found in the next subsection, subsection (8).
This reads:

"Subject to the provisions of Seciions 101 and

102 of this Act, the price specified in any

contract or sale or arrangement as the price 10
at which any trading stock is sold or otherwise
disposed of as aforesaid shall be deemed for

the purpose of this section to be the consider-

ation received or receiable for the trading
stock."

In cases to which neither S. 101 nor S. 102 is

gpplicable, then the price at which the trading stock

ig sold is the amount to be taken into account; but

this is all subject to Sectioms 101 and 102, and in

cases to which those sections have application the 20
answer is to be found in them, and not in sub-

section (8).

Section 101 is of course the provision which
we have been considering. L have held it to apply
to This case. Where this is so the part of the
consideration in respect of the whole tramsaction
which the Commissioner determines is attributable to
the trading stock is deemed to be the price paid for
the trading stock by the purchaser. The present
case is a case, then, in which Section 98 (8) has no 30
application, because Section 101 (1) overrides it,
and in applying Section 98 (7) the amount to be taken
into account in assessing the taxpayer is "the price
which under this Act to trading stock is deemed to
have realised" as provided by S.101(1).

For the reasons therefore which I have been at
some pains to express in deference to Mr, lMahon's
detailed argument, and which seem to me possibly a
little different from those which influenced
Woodhouse J. to the same decision, I have come to 40
the conclusion that the learned Judge in the Court
below was right in deciding that S. 101 empowered
the Comuissioner, in the present transaction, to
apportion the consideration between the trading stock
and the other assets sold.
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Mr. Feenstra subnitted argument for the
appellant on a second point, the validity of which
in no way depended on the success of Mr. Mehon's
principal submissgion. Mr. Feenstra's submigsion
weas that the Commissioner's determination as to
guantum was founded upon wrong principles. This
submission was divided into two lesger submissions.
The first was that the Commissioner had proceeded
upon a valuation of the stock made as at the date
of settlement - June 2nd 19¢5 - whereas he should
have apportioned the consideration as at the date
of the signing of the agreement, when the con-
sideration was agreed upon. The second submission
was thet in any case it was wrong to value the stock
as if disposed of separately from the land, in
different lots, to the best advantage, since (so
it was submitted) such a calculation might bring
about a result which attributed too low a value
to the land. I will deal with each of these two
submissions separately.

As to the first of them - the submission as to
the date as at which the valuation should have been
mede - the question seems to me most logically
approached by noticing that the Commissioner is
empowered, by S. 101 %l), to determine for the
purposes of the Act what part of the consideration
is to be abtitributed to the stock. This must mean
that the determination which the Act empowers is
one having fiscal effect. It capnot have fiscal
effect in this case, unlessg it is one whose effect
is to quantify derived income. The determination,
therefore, must be one atiributing to tiie stock its
appropriate part of the consideration as at a time
when that consideration, or a part of iv, is
derived as income as profit oxr gain. It therefore
seens to me necessary to inquire: when was it in
this case that the purchase price of the livestock,
or, rather, that part of it which represents
profit or gain, must be regarded as being income
derived for the purposes of the Act?

In this case the agrecment was signed on
December 1lst 1964; the moneys were paid on June 2nd
1965, There was a reason for this. This was not
a case in which the sale was made, and possession
given, at one date, but payment was postponed for
stock the property in which had already passed.

In that kind of case it could be expected that a
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provision for the payment of inberest by the purchaser
might have found its way into the agreement. Such a
provision is very conspicuously absent in the agree-
ment before us. What happened here was that the
parties, in December 1964, settled the terms on which
they bound themselves, six months later, to buy and
sell - but subject, however, to the fulfilment in

the meantime of a number of conditions which they set
out in the agreement and without the fulfilment of
which all would yet come to naught. In the interim 10
the vendors had to obtain the freehold. If they did
not there certainly would be no settlement in the
following June. Then there was a condition that if
the vendors found that they had to pay to the Crown
more than £22,500 for the freehold "the sale evidenced
by this agreement shall be subject to renegotistion

at the request of the Vendors". The agreement, then,
was not a finsl one until the freehold had been
obtained at a price of £22,500 or less. Then there
was a condition requiring the consent to the contract 20
of parties who had an interest in the stock, but who
had not executed the agreement:

"The sale evidenced by this agreement is subject
to the consent of the vendor Vermer Rickard
Wartho Hensen and of Norman Garfield Wartho
Hansen (in respect of live and dead stock only) .
Such consents to be obtained and notified to

the Purchaser on or before the 15th day of
December 1964".

There was also a condition precedent as to the %0
purchaser's sbility to arrange finance. This reads:

"The agreement is subject to the Purchaser

being able to arrange sufficient finance prior to
the 3lst day of January 1965 and the Purchaser
will forthwith do and execute all necessary

acts and documents in an endeavour to obtain
such finance. The Purchaser will forthwith
notify the Vendors or their Solicitor as soon

as such finance has been arranged, but in the
event of such finance not being arranged by the 40
said 3lst day of January 1965 or such later
date as the parties may agree upon this Agree-
ment shall be void and the purchaser entitled

to a refund of all monies paid".

This last clause even by itself makes it certain that
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this was not to be a finally binding agreement ab In the Court
least until January 3lst 1965 or such date as the of Appeal of
parvies might later agree as to the date by which New Zealand
finance had to bhe avallable. It was to give time .

for the vendors and the purchaser respectively to No.?7
comply with all these preliminary obligabtions, all Reasons for

of which had to be met before one bhecame finally Judgment of
bound to buy and the others sell, thal parties Turner &
provided for a period of delay. And they put into 16th Jul&
their agreement a clause that during this period 1971
of delay the vendors snould not shear the sheep.
continued
One thing at least seems perfectly clear from
all this: the transaction between vendor and
purchaser as it sbood immediately on the execution
of the agreement on December lst 1904 was not one
from which the vendors as yet derived or could De
deemed to derive any incone. It was a conditional,
not an unconditional, agreement; for ell thalbt anyone
knew, the sale might not ever eventuate.

And an exanination of the terms of the
document takes matters further themn this. Not only
is it clear that at least until the conditions set
out in the asgreement were fulfilled there was no
sale; 1t is also clear that the parties had
provided in their agreement for time within which
they could meke arrangements for complying with
those conditions. They had agreed, on December
1st 1964, what the terms of the sale would be,
including the price to be pald, as at that tinme,
six months later, when, all the preliminaxy
obligestionz on both sides having in the meantime
been met, the price should be paid, amnd possession
should be given and taken.

have no doubt that in these circumstances the
Commissioner was right in deciding that the price
which he had to apportion was the price actually paid
on settlement day; and that the stock which he had
to value in apportioning thalb price was the stock as
it was on the day of the settlement, with the wool
unshorn still on the backs of the sheep. For iy
was on this day thalt the profit or gain was first
derived from the sale of the stock which alone could
have the fiscal consequences which would empower
the Commissioner to allocate the consideration for
the purposes of this Act.
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Mr. Feenstra's second submiscion was that he
was in any case wrong to value the stock as if sold
separately from the land. He submitted that the
result was that if to the value of the stock as so
ascertained there were added the value of the land as
if sold separately, the total would be found to
exceed the aggregate of £200,000 achtually received;
and this (he said) demonstrated that the valuation
placed on the stock by the Commissioner in this case
was "unreal". Mr. Feenstra called in aid a valu- 10
asion made by Mr. P.D. Sporle, as at "aubumn 1985",
showing the value of the land separately as £147,500.
This valuation, as Woodhouse J., pointed out in his
Judgment, was not the subject of any challenge before
him, If to this sum is added the sum of £82,555
which the Commissioner seeks to attribute to the stock,
the total, after adding in £3,800 for the value of
certain chattels included in the agreement, as to which
there is no dispute, amounts to no less than

£233,855 - £3%,855 more than the amount actually 20
received.

Woodhouse J. acceded at least in some degree to
the Jjustice of Mr. Feenstra's submission, and,
applying the "scaling" process used by the Commissioner
in Edge v. Commigsioner of Inland Revenue, 1956
N.Z.L.R. 799, 801, 1958 N.4.L.R. &2, ne "scaled down"
the Commissioner's valuation of the trading stock,
reaching an ultimate figure of &7C,713, which he thought,
within the total actual figure of £200,000, would
represent a fair value to be attributed to the stock. 30

I have felt some doubt as to whether for myself
I would have been persuaded, as a trial Judge, to go
so far. There seems to be no contest but the
livestock, sold, if valued separately, was worth a
total of £82,645 as at June 2nd 1965. 1t seems to
me hardly realistic to suggest that if the land had
been sold separately on the same date it would have
realised a further sum of £147,5002 for if this was
indeed a possibility within anyone's reasonable
contemplation, why did the vendors not in fact sell 40
the land and stock separately, and thereby put another
£3%,000 into their pockets? I find Mr. Feenstra's
contentions hard to reconcile with the realities of
the situation, in which appellants in fact deliber-
ately chose t0 sell as a going concern, simply
becduse they were firmly of opinion - as indeed their
advisers were too - that by so selling a greater
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aggregate price would be obtained than by selling
land and stock separately.

But having expressed ny sense of uneasiness
as to the reality of Mr. Feenstra's proposition, I
must remember that Woodhouse J. has accepted ift,
with the important ingredient of fact which it must
be acknowledged to contain; and that his decision
was not the subject of any cross-appeal by the
Commissioner before us. It may be that substan-
tial Jjustice was in fact done by the compromise
of the matter which Wcodhouse J. was persuaded
to accept. Certainly there are cases, of which
Edge v. Coumissioner of Inland Revenue (supra) is
an obvious one, in which the "scaling down" process
adopted by Woodhouse J. in this case may prove the
Jjustest course. Remenbering these consmderatlons,
I am willingly persuaded to accept Woodhouse Jd.'s
result. it follows that, all the submissions made
for appellants in this case having falled, this
appeal should be dismissed.

Chapman, Feenstra &

Solicitors for Appellants:
Cartwright, HAMIITON.

Crown Law Office,

Solicitors for Resgpondent:
WELLINGTCON
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NO.8

REASONS FOR JUDGMENT OF HASLAM J.

IN THE COURT OF APPEAL OF NEW ZEALAND No.C.A.6/71

IN THE MATTER of the Land and Income Tax Act

1954
BETWEEN  ANKER LIVINGSTONE WARTHO HANSEN
of Wellsford, Farmer
FPirst Appellant
AND VERNER RICKARD WARTHO HANSEN of
Wellsford, Harmer
Second Appellant
AND NORMAN GARFIELD WARTHO HANSEN of
Clevedon, Farmer
Third Appellant
AND ARNOLD TAREITON SMITH of
Takapuna, Retired Farmer
Fourth Appellant
AND ESTHER NAOMI SMITH of Takapuna,
Retired Farmer
Fifth Appellant
AND TeIE COMMISSIONER OF INLAND REVENUE
Respondent
Coranm: Noxrth P.
Turner J.
Haslam J.
Hegring: 17th and 18th Mgy, 1971.

Coungel: Mshon Q.C. and Feenstra for Appellants
Mathieson and Cathro for Respondent.

Judgment: l6th July, 1971.

JUDGMENT OF HASLAM J.

When referring to the Land and Income Tax Act
1954 in the course of delivering the Jjudgment of the
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majority of the Judicial Committee in lMangin v,
C.I.R, ¥1971) N.Z.L.R., 591 at 592 Lord Donovean
cbserved i~

"The history of an enactment and the reasoans which
led to its being pessed mey be used as an aid
50 its construction'.

The decision in Doughty v. Commissioner of
Taxes (1927) A.C. 327 revealed a gap in the current
taxing statute in respect of a certain type of
commercial profit, viz. when stock in trade was
sold as nart of the assebs of a business. The
facts in that case related to the income Lax returns
of the appellant for the year 1920, and to overcome
the defect the legislature enacted s.7 of the Land
and Income Tax Act 1924, whereby (inter alia) in
s.79§l§%a3 of the Land end Income Tax Act 1923 (now
s.88(1)(a) of the current statute) the first item
of assessable income viz. "all profits or gains
derived from any business" was extended by the
addition of the phrase which still survives, i.e.
"including any increase in the velue of stock in
hand at the time of the transfer or sale of the
business, ...". To facilitate the enforcement of
that amendment, which taxpayers could hardly be
expected to keep in mind when drawing their docu-
ments on the disposal of a business, the pretotype of
the current s.101 was introduced in s.5 of the
amendment of 1925. In its original form, this
section enacted subss.(l) and (2) of s.101 in
wording almost identical with their current content,
and subs. (3) in s.5 of the 1925 amendment has since
been deleted by the amendment of 1960 and now appears
elsewhere. The present s.101(4), with an immaterial
difference in arrangement, was first inserted by
s.11(1) of the amendment of 1951.

It is now convenient to sebt out those passages
of s.101 which are relevant for the purposes of the
instant case:-

"(1) - Where any trading stock is sold together
" with other assets of a business, the part of
the consideration abtributable to the trading
stock shall, for the purposes of this Act, be
determined by the Commissioner, and the part
of the consideration so determined shall be
deemed to be the price peid for tihe trading
‘stock by the purchaser.
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(2) For the purposes of this section any

trading stock which has been disposed of
otherwise than by sale shall be deemed to have
been sold, and eny trading stock so disposed of
and any trading stoclk which has been sold for a
consideration other than cash shall be deened

to have realised the market price thereof at the
date of the disposition of sale, but, where there
is no market price, trading stock shall be

deened to have realised such price as the 10
Commissioner determines.

(4) For the purposes of this secticn the
expression "trading stock" ... includes live
stock ...".

I pause here to remark that the adjective "attribut-
able" in subs. (1) above can readily be read as the
equivalent of "capable of being attributed", and as
embracing both sales in which there is a global price

for trading stock and other assets, as well as similar
transactions where the parties have severed the 20
consideration in respect of each of those items.

The topic of ligbility for tax om trading stoci
(including livestock) has since received further
clarification when the present £.98(7) and (8) was
first enacted by s.16 of the Land end Income Tax
Amendment 19%9.  Sub-section (8) has importance for
present purposes and reeds -

"Subject to the provigions of sections 101 and

102 of this Act, the price specified in any

contract of sale or arrangement as the price %0
at which any btrading stock is sold or otherwise
disposed of as aforesaid shall be deemed for

the purposes of this section to be the con-
sideration received or receivable for the

trading stock." ‘

It will be noted thab subs.(8) alludes in
particular to the type of sale in which a separate price
is specified for the trading stock. Once again,

5.98(1) includcs Wlivestock" within thet berm. I

agree with the learned Judge that the opening words 40
of subs.(8), viz. "subject to the provisions of

sections 101 ..." would be irrelevant if the latter

did not embrace the type of sale referred to in

subs.(8). This feature alone appears to me to e
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sufficient to answer Mr. Mahon's primary argument. In the Court
of Agpeal of

Whether or not Mr. Mahon is correct in con- New Zealand

tending that the originsl scope and purpose of

3.101 cennot be affected by the terms of s.98(8) No.8

of the current Act, it is clear that when enacting Reasons for

the Land and Income Tex Act 1954 to comsolidate as Judgment&of

well as to amend the law on the subject, the Haslem J

legislature intended that 85.98 to 102 inclusive 16T Jul&

should constitute a sub-code for dealing with 1971
ligbility for texation when trading stock (including

livestock) is disposed of with obther assets. The continued
mischief aimed at is obviously the avoidance of

taxation which would otherwise be payable on

commercial profits arising from the sale of trading

stock. Liability could still be evaded if the

parties were free to abttribute such price as they

saw fit to the latter item in a composite sale with

other assets. Therefore, in my opinion, s.101

should not be read restrictely, but should be

construed as epplying to sales of that class in the

broadest terms, whether or not the comsideration

for land and chattels be severed in the contract

enbodying the transaction.

In further snswer to Mr. Mahon's submission
that the price specified in the contract of sale for
the trading stock should De treated as conclusive
for tax purposes (subject only, he conceded, to
5.108) it must be remembered that when the prototype
of s.101 was first enacted in 1926, ad valorem
stamp duty was already payable upon both realty and
goodwill in an agreement for sale. Transfers of
chattels have always been exempt from conveyance
duty. I hope thet I am not mistaken in suggesting
that the practice has long obtained of a di%%erent-
iation being made in writing for stamp duty purposes
at the very outset, to enable the Commissioner to
assess the appropriate ad valorem duty on the sale
of a business which includes either land or goodwill.
For that purpose it has been usual for the temms of
the contract itself to separate these two items, or
in the alternmative, for the solicitors as authorised
agents of the parties to provide for the
Commissioner the values pertaining to each class of
asset. Therefore, as the majority of sales of a
business as a going concern includes among "other
assets" items which attract ad valoren dauty, as a
rule the parties themselves may be expected to
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attribute part of the consideration to the trading
stock alone.

This practice, which certainly prevailed at the
time when s.101 was originslly introduced in 1926,
in my view offers a further answer to Mr. Mahon's
submission on this point. For completeness 1t may
be appropriate to refer to s.54 of the Stamp Duties
Act 1954 (enacted in succession of .68 of the Stamp
Duties Act 1923) which is more explicit than s5.101
in enabling the Commissioner to apportion the 10
consideration "between the several properties in
proportion to their value and the Commissioner shall
not be bound to accept any apportionment expressed in
the instrument". This provision gave statutory
effect to the decision of the full Couxrt in Zealandia

So 5, Cancle Com Ltd. v. Minister of gtamp
Eﬁties El§225 N.Z.E;%. 1117,

Therefore, while the parties might at the outset
be tempted in sales of this type to attribute an
excessive value to chabttels in the hope of reducing 20
stamp duty, they must be concerned witk the proportion
of consideration attributable to livestock. It
Mr. Mahon were correct in submitting that the varties!
figure for the live-stock was final for tax purposes,
the vendor on quitting his farm could evoid all
liability for tax in terms of s5.88(1L)(a) of the Act
on the difference between nhis standard values and the
market price on the live-stock on the day of the
sale. I agree that s.101 is sufficient in terms and
scope to defeat such a resultb. 30

I do not find any difficulty on the use of the
singular noun "consideration", for, in a composite
sale, that term is apt to describe the overall price,as
well as its components. This distinction is
recognized in s.57 of the Stamp Dubties Act 1954. In
ny opinion therefore, in a transaction such as the pre-
sent the Commissioner is empowered to invoke s.l0l to
determine the nart of the consideration attributable
to the trading stock for the purposes of the Act, and
that fictional price is deemed to be the actual price 40
for the assessment of the vendor as taxpayer on
closing his books of account after selling his farm
or business.

A sale of the type exemplified in the present
case, viz. a farm as a going concern with live and
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dead stock has for meny years been common
experience in this country, with the necessary
legal distinctions, as applicable, being drawn
between realty and goods, e.g. In Re: Duthie (1900)
19 N.Z.L.R., 259; Douglas v. Commissiongr of Stamps
(1904) 24 N.Z.L.R. 7156; Poynter V. Holt (1916)
G.L.R, 58; McCorkindale v, %ilson (1%20) N.Z.L.R.

G4, I theretfore agree that Mr. Mahon must fail
upon nis first point,.

The date at which the part of the consider-
ation attributable to the live-stock should be
determined by the Commissioner, and the material
in fact used by him for that purpose, has already
been canvassed in the judgments just delivered.
There were only two comgeting dates, viz. lst
December, 1964 and 2nd June, 1935. I have to
assume that there was no necessity for the Court
to be informed more fully about the factual back-
ground of the contract under review, e.g. shearing
practices in that district, the revenue to be
expected from this farm between 1lsb December and
the following 2nd June from crops or ofther sources.
Woodhouse J. found that it was inbtended by the
parties that the business should be carried on by
the vendors and no doubt he is correct in that
conclusion. There is mention of other stock on
the farm property above the numbers stipulated in
the schedule, i.e. 850 sheep and 309 cattle, but
the context does not refer to the drafting of this
stock for the purposes of completing the sale, nor
to stock management in the interim, While cl.4
purports to deal with the passing of the risk in
general terms in alluding to "property", the
remainder of that clause is more eppropriate in
expression to improvements to realty, viz. dwelling
and farm buildings. Although it was argued thet
the stock nhad been intended by the parties to pass
upon signature of the contract as on the sale of
specific goods, I suggest that the foregoing factors
raise doubts at the outset upon this guestion.
Furthermore, in ¢l.25 the provision gbout not shear-
ing the sheep appears to be inconsistent with their
being already owned by the purchaser, since the

vendor has expressly agreed to refrain from shearing
before delivery but would only have been entitled to

shear when he chose if he had still owned the flock.
I agree that the only consistent reading that can
be given to this contract is that it was conditional
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72,

at the outset and did not become enforceable until -

(2) the consent of two of the vendors in respect of
live snd dead stock was obtained and the
purchaser notified by 15th December, 19G4.

(b) +the purchasers being able to arrange "sufficient
finance prior to 3lst January, 1965".

(¢c) the approval of the Land Valuation Court in
terms of clauses 12 and 13 and subject to the
Land Settlement Promotion Act 1952.

I therefore agree that as the farm property and
the live aznd dead stock was not intended to pass
unless and until completion took place on 2ad June,
1965, the Commissioner was correct in accepbting
values pertaining toc the stock as at that date.

Such an intexpretation of the present contract appears

consistent with the reasons expressed by Sim J. in
McCorizindale v. Wilson (supra). For the purposes
of closing the books of the vendor's farming under-
taking at Glen Massey and making the appropriate
returms for assessment of tax, the income from the
sale of stock was not "derived" until that date, and
then only because all conditions stipulated in the
contract had been fulfilled.

With respect, I agree with the pro rata reduction

of the figures attributable to land and to live and
dead stock on the principle applied by the learned
Judge. He has followed the formula adopted in the
Zealandia case (supra) in a different context, bub
the inherent justice of such an approach is
emphasised in that, in the fimal result, the total
consideration fixed by the parties is not exceeded.
Furthernore, if this formula had not been applied,
and the original figures of valuation for each iten
had been left at large, the Commissioner would in
effect had exceeded his powers under s.l0l, because
he would have written up not only the part of the
consideration attributable to the trading stock, but
also would have accorded a similar process to the
remainder of the consideration pertaining to the
realty. Section 101 does not authorise the latter
result.

The other questions before the learned Judge
were not the subject matter of appeal. I therefore
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agree that this appeal must fail.
Solicitors for Appellants: Chspman, Feenstra &
Cartwright, Hamilton.

Solicitors for Respondent: Crown Law Office,
Wellington.
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BEIWEEN  ANKER LIVINGSTONE WARTHO HANSEN
of Wellsford, Farmer
First Appellant

AND VERNER RTCKARD WARTHO HANSEN
of Wellsford, Faruer
Second Appellant
AND NORMAN GARFIELD WARTEHO HANSEN
of Clevedon, Farmer
Third Appellant
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BEFORE THE HONQURABLE IMR. JUSTICE HASLAIM

Friday the loth day of July 1971

THIS APPEAL coming on for hearing on the 17th and
18th days of May 1971 AND UPON IRARING 1Mr. lMahon
Q.C. and Mr. Feenstra of Counsel for the Appellants

and Mr. Mathieson and Mr. Cathro of Counsel for

the Respondent THIS COURT DOTH HEREBY ORDER that tlhe

C

agpeal be smd the salle 1s hereby dismissed AND THIS
URT DOTH FURTHER ORDER +that the Appellants shall

pay to the Respondent by way of costs and disbursenents 10

the sum of £600.00 as set out in the schedule annexed

hereto

BY THE COURT

Signed.

D.JENKIN
REGISTRAR

SCHEDULE
Costs in the Couxrt of Appeal

As ordered by the Court of Appeal

Costs in the Supreme Court

Not fixed by Woodhouse J. but as
agreed between counsel

400.00

200.00

$600.00

20
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ORDER GRANTING FINAL LEAVE TO APPEAL TO HER
MAJESTY IN COUNCIL

IN THE COURT OF APPEAL OF NEW ZEALAND No. C.A., 6/71
IN THE MATTER of The leand and Income Tax Act 1954
BEIWEEN  ANKER LIVINGSTONE WARTHO HANSEN of

Wellsforg, Farmer
First Appellant
AND VERNER RICKARD WARTHO HANSEN of
Wellgford, Farmer
Second Appellant
AND NORMAN GARFIELD WARTHO HANSEN of
Clevedon, Farmer
Third Appellant
AND ARNOLD TARELTON SMITH of
Talzapuna, Retlred Farmer
Fourth Appellant
AND ESTHER NAOMI SMITH of Takapuna
Retired Farmer
Fifth Appellant
AND THE COMMISSIONER OF INLAND REVENUE

Respondent

Thursdey the 16th day of December 1971

Before The Right Honourabple Mr. Justice North
‘President of the Court

The Right Honourable Mr. Justice Turner

UPQON READING the Notice of lMotion of the Respondent
dated the 23rd day of November 1971, and the
Affidavit of DAVID MacDONALD HOWDEN filed herein AND
UPON_HEARING lNr. Upton of Counsel on behalf of the
Respondent and Mr. Grace of Counsel on behalf of

the Appellant THIS COURT HEREBY ORDERS that final
leave to sppeal to Her lMajesty in Council from the
Jjudgment of the Honoursble Court delivered herein

on Tuesday the 16th day of July 1971 be and is
hereby granted to the Respondent.

By the Courv

D. Jenkin
REGISTRAR
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1971
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EXHIBIT "A"

(with irrelevancies omitted)
MEMORANDUM OF TRANSFER (No. 8 525058)

WE, A.L.W, HANSEN, V.R.W. HANSEN and A.T. SMITH being
registered as proprietors in fee simple as tenants in
common in equal shares in the piece of land contain-
ing 4946 acres containing all the land in Certificate
of Title Volume 4B Folio 777 South Aucklend Registry

in Consideration of £168,450 DO EEREBY TRANSIER the
said land to LOCHIEL CAMERON LLVITED of Dunedin

incorporated to carry on farming.

DATED 1st June, 1965.

Signed.

"Agreement stamped with duty of £1584.1C on 1-2-65
denoting fee pald 3-6-65."

Transfer Registered 20th August, 1965 by Downie,
Stewart, Payne, Forrester and Armitage, Solicitors,
Dunedin.

EXIIIBIT "B"
ooy,

P.0. Box 16
AUCKLAND, C. 1.

WRIGHT STEPHENSON AND' CO. LIMITED 14.6.65.

Phone: 31830

Lochiel Cameron Ltd.,

¢/o Mr. R.H.T. Cameron,
No. 5. R.D., '
TUAKAU,

Degr Sirs,
As requested we have to-day inspected the

livestock running on your property at Glen Murray,
and our valuation of these is as set out below:

10
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575 Breeding Cows &£38
50 1 1t 534_

25 Cowsg £25

650

100 Heifers empty £28.10.0.
50 Steers (20 month) £36
15 Bulls &75
6 Hacks £15

450 Weaner Calves £25.10.0.

10
1900 6 tooth Romney Wethers
£3.18.0.
3700 tooth Romney Wethers
. £A‘.2QO.
4200 2 tooth Romney Wethers
£4.5,0.
200 4 & 6th Romney Wethers
£3.10.0.
10000
20

The tallies of stock listed above are those
supplied by you, these being the actual tallies
which were checked and found to be correct as at

the 10th June, 1965.

Yours faithfully,
WRIGHT STEPHENSON & CO, LIMITED

21850
1700
625

24175

2850
1800
1125
90
11475

41515

2410
15170
17850

700
£41138

£32045

e ot
< p——

Stock Department
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14th June
1965
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EXHIBIT “C»
(with irrelevancies omitted)
SPORLE BERNAU AND ASSOCIATES

Messrs. Chapman, Feenstra & Cartwright,
10th Septenmber 1970C.

Dear Sirs,

Re: HANSEN BROTHERS AND SMITH

Pursuant to your instructions, we made a recent
inspection of the farm property formerly in the
ownership of Messrs. Hansen Brothers and Smith and 10
report to you as follows:

Area and Description:

4,946 acres, 2 roods, O perches more or less
being Allotments 190 and 191 Parish of Whangape
situated in Blocks 3 and 4 Awaroa Survey District
and Blocks 15 and 16 Onewhero Survey District and
being all that land contained in Cexrtificate of
Title Volune 4B 777 South Auckland Registry.

Valuation:

Our assessment of the fair market value of this 20
property as at March, 1965, is $295,000.00.

This valuacion is based on comparable farmland
sales btransacted in Raglan County during the period
June 1964 to June 1965 and our general knowledge of
this particular property at that time.

We have known this property for a considerable
number of years and, though we did not nmske a
detailed inspection in 1965, we did inspect and value
farm properties which adjoin the north and south
boundaries respectively at that time. 30

Improvements to the property which have been
completed by the purchaser are not included in our
assessment and comprise 80 chains of new fencing
and repairs to the buildings.

We retain full field notes and comparable
sales data and these can be made avallable to you

at any time. Yours faithfully
SPORLE, BERNAU & ASSOCIATES

Per: "P.D. Sporle" 40
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HANSEN BROTHERS & SIMIT - Autumm 1965
VALUATION HETATLS

BUILDINGS
House 1952 3500
Garage 300
House 1957 5000
Shearers Quarters 300
0lLd Shearers Quarters 50
Woolshed and Implenent

Shed 5500
014 sheds (2) 50
Homestead 7200
Garege 200
0ld Woolshed etc. 500
Store SBhed 100

Total Value of Buildinegs 22,800
FENCING
Boundary + 430 at &7 Z2010
Internal 2150 at 28 17280
Road 180 at @7 1260
2770 chains
Total value of Fencing: 21,550

CLEARING, CULTIVATION, GRASSING & CONSOLIDATION

750 at Z80 £000¢
2650 at g50 132500
1000 at £6 6000

Total Value of Clearing
ulbivation Grassing and

Consolidation: 198,500
OTHER IMPROVEMENTS:
Yards and dip 2270
Roads @nd Bridges 1800
Water supply 1400
Electricity 380
Shelter 500
House surrounds 400
Total Value of Improvements &,650
TOTAL 249,5C0

[ o sy~
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In the Supreme UNIMPROVED VALUE:
Court of

1000 acres at E16 16000
New Zealand %480 acres at gﬁo 2&888
3 ' 000 acres st

mgggrﬁcn 496 acres at #2 1000
galuation of Total of Unimproved Value: 45,500

and
10th September CAPITAL VALUZE: £295,000
1970
continued

SPORLE, BERNAU & ASSOCIATES

"P.D. Sporle"
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FXHIBIT “"D"
LIVESTOCK VALUES JUNE 1965
400 BREEDING COWS 25-0~0
200 " " 20. 0-0
50 " n 22.0-0
80 HFRS 297-0-0
20 22-0-0
50 STEERS 27-0-0
15 EBULLS 95.0-0
250 M/S WEANERS 22-0-0
120 v " 19-0-0
go " " 15-0-0
950 6th WETHERS 3~0=0
570 M " 2-15-0
380 " n 2-10-0
1850  4th WETHERS | 3-7-6
1100 " n B Qoo
750 n n 2.1 '7-—6
2100  2th WETHERS 3-12-6
1260 o 206
840 n " 3-0-0
200 M/A 2-5-0

Average price wool 40 pence

TOTAL £674395
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EXHIBIT "E"

(By consent)

VALUES OF LIVESTOCK AS AT 1-12-G4

CATTLE
200 at cow value of £25
450 at cow and calf value of &40
15 bulls at value of &75
50 hfrs at value of &£25
50 hfrs tailenders at value
of £12
50 steers at value of £15
SHEEP
As per total value as at
June 1965
Less 25/- per sheep for 10,000
sheep being
Balance

Total value of sheep and livestock

at 1-12-1964

5,000
18,000

1,125
1,250

600
——Y

32,040

12,500

26,725

19,540

£46,265

In the Supreme
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IN THE PRIVY COUNCIL No. 1% of 1972

ON APPEATL
FROM THE COURT OF APPEAL OF NEW ZEALAND

BETWEEN:

ANKER LIVINGSTONE WARTHO HANSEN
VERNER RICKARD WARTHO HANSEN
NORMAN GARFIELD WARTHO HANSEN
ARNOLD TARELTON SMITH

ESTHER NAOMI SMITH Appellants
- 800 -
THE COMMISSIONER OF INLAND REVENUE Respondent

RECORD OF PROCEEDINGS

MESSRS. MACFARLANES, MESSRS. ALLEN & OVERY,
Dowgate Hill House, 9/12 Cheapside,
London, EC4R 28Y. London, EC2V ©AD.

Solicitors for the Solicitors for the
Appellants, Respondent.




