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1979, No. 314
IN THE SUPREME COURT OF HONG KONG
HIGH COURT
MISCELLANEOUS PROCEEDINGS

IN THE MATTER of Inland Lot No. 8392
and

IN THE MATTER of the construction of

an Agreement and Conditions of Sale dated

13th September 1978, particularly Special
10 Conditions 13 and 20 thereof

and

IN THE MATTER of the construction of
Regulation 22 of the Building (Planning)
Regulations

BETWEEN :

MOON YIK COMPANY LIMITED and
XIPHO DEVELOPMENT COMPANY LIMITED Piaintiffs

and

THE ATTORNEY GENERAL Defendant

20 To the Attorney General of Legal Department, Government Office, Hong Kong.

Let the Defendant, within 8 days after service of this summons on him,
inclusive of the day of service, cause an appearance to be entered to this
summons, which is issued on the application of the Plaintiffs Moon Yick
Company Limited whose registered address is at 7th Floor, Sanwa Building,
30-32, Connaught Road Central, Hong Kong and Xipho Development
Company Limited whose registered address is at 22nd Floor, Connaught
Centre, Hong Kong.

The Plaintiffs are purchasers of Inland Lot No. 8392 held under

Agreement and Conditions of Grant dated 13th September 1978 made

30 between the Plaintiffs of the one part and the Principal Government Land
Agent representing the Crown of the other part.

In the
Supreme Court
of Hong Kong
Miscellaneous

Proceedings
No. 1
Originating
Summons



In the
Supreme Court
of Hong Kong (1)
Miscellaneous
Proceedings

No. 1

Originating
Summons
(continued) 2)

(3)

(4)
5

By this Summons the Plaintiffs claim the following relief : —

A declaration that, on the true construction of the said Agreement
and Conditions of Grant, compliance with Special Condition 13
thereof will constitute “dedication with the consent of the
Government” for the purposes of Regulation 22 (1) of The Building
(Planning) Regulations;

A declaration that the building to be erected on Inland Lot No. 8392
pursuant to and in accordance with the said Agreement and
Conditions of Grant is entitled to the increased site coverage and
plot ratio provided by Regulation 22 (1) of the Building (Planning)
Regulations;

Further and/or alternatively a declaration that the Crown is estopped
— by reason of the representation in Special Condition 20 of the
said Agreement and Conditions of Grant that the parking spaces
for members of the public to be provided by the Plaintiffs shall
be taken into account in the calculation of the gross floor area for
the purposes of the said Regulation 22 — from denying that
compliance with Special Condition 13 will constitute a dedication
“with the consent of the Crown” within the meaning of the said
Regulation 22;

All such further or other relief as the Court thinks just;

Costs.

If the Defendant does not enter an appearance, such judgment may

be given or order made against or in relation to him as the Court may think
just and expedient.

Dated the 31st day of May, 1979.

(Sd.) JOHNSON, STOKES & MASTER
Solicitors for the Plaintiffs.

Note : —This summons may not be served more than 12 calendar months after

the above date unless renewed by order of the Court.

This summons was taken out by Messrs. Johnson, Stokes & Master of

Rooms 403-413, Hongkong & Shanghai Bank Building, 1, Queen’s

Road Central, Hong Kong, Solicitors for the Plaintiffs.

(Sd) S. H. Mavo
Registrar.
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AMENDMENTS TO DECLARATION. In the

2

2) (a)

Supreme Court

of Hong Kong
Miscellaneous
Proceedings

A declaration that the building to be erected on Inland Lot No. 8392
pursuant to and in accordance with the said Agreement and Conditions 1:"- 2

] . . ) . mendments to
of Grant is entitled to the increased site coverage and plot ratio Declaration
provided by Regulation 22 (1) of the Building (Planning) Regulations;

In the alternative to 2 a declaration that the building to be erected
on Inland Lot No. 8392 pursuant to and in accordance with the said
Agreement and Conditions of Grant is entitled to the increased site
coverage and plot ratio provided by Regulatoin 22 (1) of the Building
(Planning) Regulations, so long as the passage area provided pursuant
to Special Condition 13 has no supports for the podium thereon;



In the
Supreme Court
of Hong Kong
Miscellaneous

Proceedings
No. 3
Interlocutory
Order
dated 20th June
1979

Interlocutory Order dated 20th June 1979

BEFORE MR. REGISTRAR O’DEA OF
SUPREME COURT IN CHAMBERS.

ORDER

Upon the application of the Plaintiffs by Originating Summons herein
issued on the 31st day of May 1979 and upon hearing the Solicitors for
the Plaintiffs and Counsel for the Defendant and upon reading the Affirmations
of Anthony Lo Hong-Sui and Lo Yuk Sui and Walter Kwok Ping Sheung
and the Affidavit of Leung Chun-Fat together with the exhibits therein referred
to all filed herein on the 31st day May, 1979 IT IS ORDERED that:—

1. The Defendant reply to the affidavits and affirmations sworn in
support of the Originating Summons within 14 days with liberty within 14
days thereafter for the Plaintiff to file further affidavit evidence;

2. The Plaintiffs and the Defendant file lists of documents in their
possession custody or power relating to the issues raised in the Originating
Summons within 21 days hereof;

3. There be inspection of documents within 7 days after the filing of
the lists; and

4. That the Originating Summons be adjourned for 28 days.

Dated the 20th day of June, 1979.

(Sd) N. J. BARNETT (L.S)
Registrar.
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Interlocutory Order dated 18th July 1979 In the

Supreme Court

of Hong Kong

— Miscellaneous
Proceedings

BEFORE MR. REGISTRAR BARRINGTON-JONES OF No. 4
SUPREME COURT IN CHAMBERS. gﬂgrlocumf}’
rder
dated 18th July
1979
ORDER

UPON hearing the Solicitors for the Plaintiffs and Counsel for the

Defendant IT IS ORDERED that: —

1.

3.

The Originating Summons be adjourned to the first Wednesday
chambers list after the long vacation;

Formal discovery by the Plaintiffs be dispensed with;

The Plaintiffs have a further 28 days to file affidavits in reply to
those filed on behalf of the Defendants;

Costs in the cause.

Dated the 18th day of July, 1979.

(Sd.) N. J. BARNETT
Acting Registrar.



In the
Supreme Court
of Hong Kong
Miscellaneous

Proceedings
No. 5
Judgment of
High Court

JUDGMENT OF HIGH COURT

Coram : Zimmern, J.

Date : 26th October, 1979.

The Plaintiffs purchased from the Government at an auction held on
13th September 1978 Inland Lot No. 8392 for a term of 75 years with an
option for a further term of 75 years at a premium of over $400,000,000.

There is a dispute between the Plaintiffs and the Government as to
the dimensions of the building which the Plaintiffs may erect on the site.
Simply, and mercifully T do not have to go into details other than to say
the Plaintiffs say, under the special conditions of the agreement they are
entitled to erect a 38 storey building and the Government say nay only 35.
The Plaintiffs by originating summons naming the Attorney General as
Defendant have now applied to the Court to settle this dispute. Both parties
have filed affidavits but the question is one of construction of certain of the
special conditions of the agreement and ordinance. In this case no extrinsic

evidence is required in aid and the arguments contained in the evidence are
unnecessary.

I set out below special conditions (S/C) which are primarily in issue : —

“ (5) The purchaser shall develop that portion of the lot shown
coloured pink and pink cross-hatched black on the plan annexed
hereto by the erection thereon of a building or buildings complying
with these Conditions and in all respects in accordance with the
provisions of all Ordinances, By-laws and Regulations relating to
building and sanitation which are or may at any time be in force in
Hong Kong, such building or buildings to be completed and fit for
occupation on or before the 30th day of September, 1982 and shall
expand thereon a sum of not less than $25,000,000 (such sum to
exclude moneys spent on site formation, foundations, access roads
and other ancillary works).

(11) (@) The purchaser shall at his own expense and to the
satisfaction of the Director of Public Works erect over the areas
shown coloured pink cross-hatched black, and purple on the plan
annexed hereto at a level of 10.82 metres above the Hong Kong
Principal Datum a podium (hereinafter referred to as “the said
podium”™) of such design and standards as the said Director shall
approve including the provision and construction of any supports,
access steps, stairways and ramps which the said Director in his sole
discretion may require.
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(b) The construction of the said podium together with
such necessary supports, access steps and stairways and the foot-
bridges referred to in Special Condition No. (3) (@) hereof shall be
carried out in such sequence and in such manner as shall be approved
in writing by the said Director.

(12) (@ Subject to (b) hereof, no building or buildings or part
or parts thereof, other than supports for a building or buildings, shall
be erected on or over the area shown coloured pink cross-hatched
black on the plan annexed hereto at the deck level of the said podium.
The design and disposition of such supports shall be subject to the
special approval in writing of the Director of Public Works.

(b) A building or buildings or part or parts thereof may
be erected over the area shown coloured pink cross-hatched black
on the plan annexed hereto provided that there is a clear height
extending upwards from the deck level of the said podium to a
height of not less than 3.66 metres.

(13) (@ No building or structure other than the said podium
and such structures including screening walls, foundations, flower
beds and seats as may be approved in writing by the Director of
Public Works shall be erected or constructed at or above ground
level within the area shown coloured purple on the plan annexed
hereto (hereinafter referred to as “the said passage area”).

(b) The purchaser shall permit all members of the public
at all times and for all lawful purposes freely and without payment
of any nature whatsoever to pass and respass —

(1) on foot over and along the said podium (includng any
access steps and stairways)

and (i) on foot over and along the said passage area at
ground level

as if the said podium (inculding access steps and stairways), and
the said passage area were part or parts of a public street.”

As can be seen S/C (11) (@) requires the Plaintiffs to erect over the
areas shown coloured pink cross-hatched black and purple on the plan at a
level of 10.82 metres above H.LK.P.D. a podium, in simple words a raised

S/C 12 prohibits building over the area shown coloured pink cross-
hatched black save at a height of not less than 3.66 metres from the deck level
of the podium.

In the
Supreme Court
of Hong Kong
Miscellaneous

Proceedings
No. 5
Judgment of
High Court

(continued )



In the
Supreme Court
of Hong Kong
Miscellaneous

Proceedings

No. 5
Judgment of
High Court

(continued)

S/C 13 (a) prohibits building or structure other than the podium to
be erected over at or above ground level within the area shown coloured
purple on the plan save structures as may be approved in writing by the
Director of Public Works. S/C 13 (b) provides for a right of way for the
public freely and without payment on foot to pass and repass over and along
the podium and the passage area shown coloured purple on the plan.

I now describe the areas coloured (@) purple and (b) pink cross-hatched
black. The site sold is rectangular in shape and bounded on two opposite
sides by boundaries of 130.29m each and the other two 4649m. It is
common ground between the parties that each boundary abuts on to a street.
The purple area shown on the plan is an area extending 6 m inwards from
the four boundaries and the pink cross-hatched black another 4.5 m from the
inner boundaries of the purple area. The intention is therefore clear that the
passage way (the purple area) at ground level will be covered overhead all
over by the podium at a height of 10.82 m from H.K.P.D. which I am told
is over 6 m from ground level and the part of the podium over the pink
cross-hatched black area will be covered, if at all, by the building at a minimum
height of 3.66 m.

On the above the Plaintiffs say they are entitled to the compensation or
bonus provided by Regulation 22 (1) of the Building (Planning) Regulations
made under the Buildings Ordinance. It reads:—

“ Where, between ground level and a height of not less than 5m or,
where the Building Authority is satisfied that there will be no obstruc-
tion to vehicle traffic using the street, 3.3 m above ground level, a
building on a class A, B or C site is set back from the boundary of
the lot on which it is erected, being a boundary that abuts on a
street, and with the consent of the Government, the part of the lot
that is thereby not built upon is dedicated to the public for the
purpose of passage”.

then follow the formulae for the calculation of the compensation or bonus
which again mercifully I do not have to entertain.

The Plaintiffs say the regulation applies for: —

(1) Regulation 20 which provides for permitted site coverage is
expressly stated to be subject to Regulation 22;

(2) compliance with S/C 13 will satisfy the requirements of the said
regulation; by reason whereof

(3) the site is entitled to the compensation or bonus site coverage
plot ratio conferred by the Regulation.

— 12 —
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The Government say Regulation 22 does not apply for:—

(@) There is no set back from the boundary of the lot by reason
that the Plaintiffs have a right under S/C 11 (a) to build supports
for the podium on the area coloured purple and the said
Regulation expressly states “the part of the lot is thereby not
built upon”.

(b) The language used in S/C 13 (b) amounts to no more than a
contractual term to grant to the public a licence for a term of
years to use the passage and cannot be construed as amounting
to a dedication of the parts mentioned with the consent of
the Government as a highway which is a requirement of the
Regulation 22.

Mr. Widdicombe for the Plaintiffs joins issue with Mr. Graham for
the Government and says if supports have that effect which they do not then
the Plaintiffs can and will use cantilever for the podium and do away with
the columns. Further the Plaintiffs’ right to build the supports are subject to
the approval of the design of the podium and its supports by the Director of
Public Works. 1 do not think Mr. Graham is right on this point. Under
S/C 11 the Plaintiffs are bound to build a podium over the area I have set out
“of such design and standards as the Director of Public Works shall approve
including the provision and construction of any support . . . . which the
said Director in his sole discretion may require”. This imposes an obligation on
the Plaintiffs before commencement of works not only to satisfy the Building
Authority of their compliance with the Buildings Ordinance but must first
satisfly the Director of Public Works, infer alia, of the design of and the
supports for the podium. The intended use for the purple area is clear; as
a footpath for the public. If the Director were to approve of supports for
the podium on the footpath it seems to me Mr. Widdicombe is right when
he says such approval shows the Director’s intention to secure the substance

of a set back to create the footpath and supports or columns do not affect
that intension, and he relies on two principles. First in the words of Hogan C.J.
in The Club Lusitano v. Director of Public Works(1) wherein he said : —

“ Authorities for departing from a strict literal construction where the
language can possibly be construed more efficaciously are not
difficult to find. Indeed, counsel had directed attention to some of
them. Craies (5th Edition) at p.80 quotes Lord Selborne in
Caledonian Railway v. North British Railway as saying: —

‘ The mere literal construction of a statute ought not to prevail
if it is opposed to the intentions of the Legislature as apparent
by the statute, and if the words are sufficiently flexible to admit
of some other construction by which that intention can be
better effectuated.””

In the
Supreme Court
of Hong Kong
Miscellaneous

Proceedings
No. 5
Judgment of
High Court

{continued)



In the
Supreme Court
of Hong Kong
Miscellaneous

Proceedings
No. 5
Judgment of
High Court

(continued)

Second he says the Plaintiffs as grantees for valuable consideration even
as against the Crown is entitled to any doubt resolved in their favour should
any arise in the construction of the grant. In my view the intention of
Regulation 22 is to compensate an owner of land about to commence building
works who sets back part of his land abutting on a street and undertakes to
dedicate that part of the public for the purpose of passage. If to implement
that purpose that part of the building over the intended way requires columns
to be built onto the way for support and which columns do not affect the
purpose which the way is intended to serve and are approved by the authorities
then the mere literal construction of the Regulation ought not to prevail as
it will be against the intention of the Legislature to compensate such an owner

and so I hold.

I now turn to the second point raised by Mr. Graham. He says that

the language used in S/C 13 is not that of dedication of a highway but merely
that of a contract to grant a licence to the public for a term of years. There
are no rights which the public can enforce. He relies on the chapter headed
“Acts or conduct amounting to grant of mere licence or occupation way” in
Pratt and Mackenzie’s Law of Highways (21st Ed.) at p.31. He also relies
on the side note to S/C 13 reading “Right of Way” as being more consistent

with a licence than a dedication: On the other hand Mr. Widdicombe says
first there is the contract then the act of dedication itself and it is not any the
less an act of dedication because done in compliance with contract. Though
the Plaintiffs as lessees are incapable of dedication without the consent of the
holder in fee (and he reserves the right to argue it otherwise elsewhere if
necessary) it is precisely why the Legislature has included the words “With
the consent of the Government” in Regulation 22 as virtually there are no
owners in fee in Hong Kong. But where the Government by contract requires
the Plaintiffs as purchasers of a lease to build a pathway for the free use
of the public then consent is presumed. He relies on the case of Pryor v.

Pryor(2) and says that if the Plaintiffs carry out their obligations under S/C 13

then the Plaintiffs would have dedicated under Regulation 22 (1). I think
Mr. Widdicombe’s arguments are well founded otherwise why these words in
S/C 13 (b) “as if the said podium and the said passage area were part or

parts of a public street”? I think the answer to this is to be found in the
words of Lord Asquith of Bishopstone in East End Dwelling Co. Ltd., v.
Finsbury Borough Council(3) wherein he said : —

“ If you are bidden to treat an imaginary state of affairs as real, you
must surely, unless prohibited from do so, also imagine as real the
consequences and incidents which, if the putative state of affairs had
in fact existed, must inevitably have flowed from or accompanied it.”

(2) (1872) 26 N.T. (M.S.) 758
(3) (1952) A.C. 109 132
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Surely then upon performance of the obligations under the contract the con-
sequences and incidents of the podium and passage area being part or parts
of a public street could only have flowed from dedication. Accordingly, 1
find and hold in favour of the Plaintiffs. The Plaintiffs have argued in the
alternative an issue on estoppel which I do not now have to consider in view
of my finding. I do hereby adjudge that the Plaintiffs are entitled with costs
to two of the declarations sought as amended in terms.

(1) A declaration that, on the true construction of the said
Agreement and Conditions of Grant, compliance with Special
Condition 13 thereof will constitute “dedication with the consent
of the Government” for the purposes of Regulation 22 (1) of
the Building (Planning) Regulations;

(2) A declaration that the building to be erected on Inland Lot
No. 8392 pursuant to and in accordance with the said Agreement
and Conditions of Grant is entitled to the increased site coverage
and plot ratio provided by Regulation 22 (1) of the Building
(Planning) Regulations.

Widdicombe, Q.C. & R. Ribeiro (Johnson, Stokes & Master) for Plaintiffs
P. Graham for Defendant

In the
Supreme Court
of Hong Kong
Miscellaneous

Proceedings
No. 5
Judgment of
High Court

(continued)
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IN THE SUPREME COURT OF HONG KONG In the

Supreme Court

Civil Appeal No. 88 of 1979 of j’;{’;é&’”g:"ﬂ
Jurisdiction
IN THE COURT OF APPEAL urisdictior
No. 6
(on appeal from High Court Miscellaneous Proceedings I;folicgl of
Action No. 314 of 1979) ppe

BETWEEN :
ATTORNEY GENERAL Appellant
(Defendant)
and
10 MOON YICK COMPANY LIMITED and Respondents

XIPHO DEVELOPMENT COMPANY LIMITED (Plaintiffs)

NOTICE OF APPEAL

TAKE NOTICE that the Court of Appeal will be moved by Counsel
for the above-named Appellant to hear an Appeal from a decision of the
Honourable Mr. Justice Zimmern made on the 26th day of October 1979
whereby he granted the two declarations set out hereunder.

(1) A declaration that, on the true construction of the said Agreement

and Conditions of Grant, compliance with Special Condition 13

thereof will constitute “dedication with the consent of the

20 Government” for the purposes of Regulation 22 (1) of the Building
(Planning) Regulations;

(2) A declaration that the building to be erected on Inland Lot No. 8392
pursuant to and in accordance with the said Agreement and
Conditions of Grant is entitled to the increased site coverage and
plot ratio provided by Regulation 22 (1) of the Building (Planning)
Regulations.

And Further Take Notice that the Grounds of Appeal will be as
follows : —

(1) The Learned Judge erred in fact and law in holding that if the

30 Respondents build a building with columns supporting the podium
spaced at intervals abutting the boundary of the site, that building

would be “set back from a boundary of the lot on which it is erected”

— 17 —



In the
Supreme Court
of Hong Kong

Appellate

Jurisdiction
No. 6
Notice of
Appeal

(continued)

(2)

(3

@)

(5)

within the meaning of Regulation 22 (1) of the Building (Planning)
Regulations, made pursuant to the Buildings Ordinance, Chapter 123.

The Learned Judge misdirected himself in holding that the Director
by approving the placement of support columns on the passage area
would show the intention to secure “the substance of a setback™ for
the purposes of Regulation 22 (1).

The Learned Judge erred in fact and law in not finding that it
would be possible to comply with Special Condition 13 and yet not
set the building back from the boundary.

The Learned Judge erred in fact and law in holding that a literal
construction of Regulation 22 (1) would oppose the apparent inten-
tions of the Legislature and that the words “set back from the
boundary” are sufficiently flexible to allow more than one meaning.

The Learned Judge erred in fact and law in finding that the require-
ment of the Respondents as purchasers to permit the public the
right of passage over the “passage area” for the term of the lease
shows the intention of both parties that this was to be achieved by
an act of dedication and therefore the creation of a public pedestrian
highway.

Dated the 12th day of November, 1979.

(Sd.) S. P. GrRAHAM
Counsel for the Appellant.
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RESPONDENTS’ NOTICE

TAKE NOTICE that the Respondents, while seeking to uphold the
judgment entered for the Respondents against the Defendant upon the trial
of this action on the grounds on which such was in fact entered, desires to
contend on the appeal that the said judgment should be affirmed on the
following other ground, namely: —

That the learned Judge ought to have accepted the submission of the
Respondents that the Crown is estopped, by reason of the representation in
Special Condition 20 of the said Agreement and Conditions of Grant that
the parking spaces for members of the public to be provided by the
Respondents shall be taken into account in the calculation of the gross floor
area for the purposes of the said Regulation 22, from denying that compliance
with the said Special Conditicn 13 will constitute a dedication with the
consent of the Crown within the meaning of the said Regulation 22.

AND FURTHER TAKE NOTICE that in the event of the appeal
being allowed in whole or in part, the Respondents intend upon the hearing
of the said appeal to contend that so much of the judgment of the Honourable
Mr. Justice Zimmern as adjudged the Respondents entitled to the declarations
in fact granted should be varied and that judgment be entered for the
Respondents and a declaration be granted in the following terms, namely : —

A declaration that the building to be erected on Inland Lot No. 8392
pursuant to and in accordance with the said Agreement and
Conditions of Grant is entitled to the increased site coverage and
plot ratio provided by Regulation 22 (1) of the Building (Planning)
Regulations, so long as the passage area provided pursuant to
Special Condition 13 has no supports for the podium thereon.

Dated the Ist day of December, 1979.

(Sd.) ROBERT RIBEIRO
Counsel for the Respondents.
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Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 7
Respondents’
Notice



In the
Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 8
Judgment of
Court of Appeal

JUDGMENT OF COURT OF APPEAL

Coram: Huggins, J.A., McMullin, J.A. and Yang, J.
Date : 14th March 1980.

JUDGMENT

Huggins, J.A.:

A dispute has arisen as to the construction of (1) the terms of a
contract under which the Respondents purchased a building site on the Wan
Chai Reclamation and (2) reg. 22 (1) of the Building (Planning) Regulations.
The terms of the contract are contained in the Particulars and Conditions of
a sale by public auction. If the construction contended for by the Appellant
is right, the building to be erected on the site will not satisfy the conditions
laid down in reg. 22 (1) and will be limited to a height of thirty-five storeys,
whereas, if the Respondents are right, the building will satisfy the conditions
and may be taken up to a height of thirty-eight storeys. When it is appreciated
that the price paid for the site was $415,000,000, the importance of the issue
becomes apparent.

One of the difficulties facing town planners in any area of intensive
development, particularly where the development includes very high buildings,
is to provide adequate accommodation for pedestrians, preferably well
separated from vehicular traffic. With this in mind the Government inserted
in the Conditions of Sale provisions requiring the purchasers to provide public
walkways at two levels. The relevant provisions are in the form of Special
Conditions : —

“(11) (@) The purchaser shall at his own expense and to the satisfac-
tion of the Director of Public Works erect over the areas shown
coloured pink cross-hatched black, and purple on the plan annexed
hereto at a level of 10.82 metres above the Hong Kong Principal
Datum a podium (hereinafter referred to as ‘the said podium’) of
such design and standards as the said Director shall approve including
the provision and construction of any supports, access steps, stair-
ways and ramps which the said Director in his sole discretion may
require.”

“(12) (@) Subject to (b) hereof, no building or buildings or part or
parts thereof, other than supports for a building or buildings, shall
be erected on or over the area shown coloured pink cross-hatched
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black on the plan annexed hereto at the deck level of the said
podium. The design and disposition of such supports shall be subject
to the special approval in writing of the Director of Public Works.

(b) A building or buildings or part or parts thereof may be
erected over the area shown coloured pink cross-hatched black on
the plan annexed hereto provided that there is a clear height extending
upwards from the deck level of the said podium to a height of not
less than 3.66 metres.

(13) (@) No building or structure other than the said podium and
such structures including screening walls, foundations, flower beds
and seats as may be approved in writing by the Director of Public
Works shall be erected or constructed at or above ground level within
the area shown coloured purple on the plan annexed hereto (herein-
after referred to as ‘the said passage area’).

(b) The purchaser shall permit all members of the public at
all times and for all lawful purposes freely and without payment
of any nature whatsoever to pass and repass —

(i) on foot over and along the said podium (including any access
steps and stairways) and

(i) on foot over and along the said passage area at ground level
as if the said podium (including access steps and stairways), and the
said passage area were part or parts of a public street.

(¢) The purchaser shall at his own expense maintain the said
podium (including any access steps and stairways) in good order and
repair to the satisfaction of the Director of Public Works and shall
not carry out any works which may affect the said podium (including
any access steps and stairways) on the surface of the passage area
except with the prior written consent of the said Director.

(d) The purchaser shall not place or allow or suffer to be placed
on or within the said passage area or the said podium (including any
access steps and stairways) any merchandise or goods or stalls or carts
or any other article of any nature whatsoever and in the event of any
such merchandise or goods or carts or any other articles being placed
on or within the said passage area or the said podium (including
any access steps and stairways) without prejudice to any other rights
which the Government may have under these Conditions it shall
be lawful for the Government by the said Director or other persons
deputed to act on his behalf to make arrangements for the immediate
removal of such merchandise or goods or stalls or carts or other
articles from the said passage area or the said podium (including any
access steps and stairways) to such other place and by such means
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as to the Government or the said Director or such other persons
shall seem appropriate and the purchaser shall on demand pay to
the Government the cost as certified by the said Director of removing
any merchandise goods stalls carts or other articles in manner
aforesaid.”

I adopt the trial judge’s description of the land in question : —

“ The site sold is rectangular in shape and bounded on the opposite

sides by boundaries of 130.29 m. each and the other two 46.49 m.
It is common ground between the parties that each boundary abuts on
to a street. The purple area shown on the plan is an area extending
6 m. inwards from the four boundaries and the pink cross-hatched
black another 4.5 m. from the inner boundaries of the purple area.
The intention is therefore clear that the passage way (the purple
area) at ground level will be covered overhead all over by the podium
at a height of 10.82 m. from H.K.P.D. which I am told is over 6 m.
from ground level and the part of the podium over the pink cross-
hatched black area will be covered, if at all, by the building at
a minimum height of 3.66 m.”

The Respondents’ plans show the podium resting on vertical columns 10.8 m.
in height from its outer edge to ground level. At ground level those columns
therefore line the outer edge of the purple area.

This brings us to reg. 22 (1), the material part of which reads: —

“ Where, between ground level and a height of not less than Sm. .. .. ,

a building . . . . is set back from a boundary of the lot on which it is
erected, being a boundary that abuts on a street, and, with the consent
of the Government, the part of the lot that is thereby not built
upon is dedicated to the public for the purposes of passage —”

and then follow the provisions which, in effect, permit the increase in height
which the Respondents desire.

Three questions arise here:—

(i) Will the planned building be “set back from” the boundaries,
having regard to the proposed line of columns standing on the
purple area?

(i) If not, is it open to the Respondents to redesign the podium
in such a way as to omit the line of columns and thus ensure
that the building will be “set back” within the meaning of the
regulation?
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(iii) Does the contract provide that the part of the lot not built In the
upon by reason of the planned set back shall be “dedicated Supreme Court
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to the public for the purposes of passage”? of gggj’”atgng
Jurisdiction
(i) The set back No. 8

Judgment of
The learned judge says that it was argued before him on behalf of the Court of Appeal
Crown that reg. 22 did not apply (continued)

“ for (a) There is no set back from the boundary of the lot by reason
that the Plaintiffs have a right under S/C 11 (a) to build
supports for the podium on the area coloured purple and the

10 said Regulation expressly states ‘the part of the lot is thereby

k-4

not built upon’.

That is not quite how it was argued before us: I understand it to be said
not so much that the Respondents have a right to build supports on the purple
area as that their plans in fact require supports on that area. The argument
is that the supports or columns are part of the building, that they are on
the boundary and that, consequently, the building has not been set back from
the boundary. The judge sought to avoid deciding whether the columns were
part of the building by concentrating on the legislative purpose of reg. 22.
He said:

20 “ In my view the intention of Regulation 22 is to compensate an owner
of land about to commence building works who sets back part of
his land abutting on a street and undertakes to dedicate that part
to the public for the purpose of passage. If to implement that
purpose that part of the building over the intended way requires
columns to be built onto the way for support and which columns do
not affect the purpose which the way is intended to serve and are
approved by the authorities then the mere literal construction of the
Regulation ought not to prevail as it will be against the intention of
the Legislature to compensate such an owner and so I hold.”

30 (I take it that the last part of this was intended to mean “as it will be against
the intention of the Legislature, which is to compensate such an owner, and
I so hold”.) Whilst I agree with the judge’s initial statement of the intention
of reg. 22, I do not think the courts can properly assume that the Legislature
necessarily intended to compensate an owner in the circumstances then pre-
dicated. We must construe the regulation as it stands and, as it seems to
me, we could hold that this building has been set back either by adopting
a definition of “building” different from that which the Legislature has provided
or by applying to the columns the maxim do minimis non curat lex.
Mr. Widdicombe submits that the judge, by referring to “the substance of a
40 set back” was applying the de minimis maxim. Furthermore, he says that
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was a proper application of the maxim. I think his first submission can be
accepted, but the second requires careful scrutiny. It involves two separate
matters, whether the maxim can have any application to reg. 22 and whether,
on the evidence, the proposed columns can reasonably be regarded as a trifle.
I see no reason why the maxim should not be applied and if instead of the
columns there had been some slight projection on the exterior wall, such as
a window sill or a drain pipe, I think that the calculations would properly
ignore that projection. When it comes to deciding whether the columns can
reasonably be regarded as a trifle, we must give full weight to the opinion
of the learned judge, although we are in as good a position as he was to
weigh the evidence. My immediate reaction was to hold that as they were
substantial structures designed to take the whole weight of one side of the
podium they could not be ignored. The judge was, however, impressed by
the argument that whatever the size and importance of the columns qua
structures they did not interfere substantially with the purpose of a dedica-
tion as contemplated by reg. 22, namely to provide a public way on the
Respondents’ land. It had, of course, to be conceded that they would interfere
with vehicular access, but Special Condition (13) expressly limits access to
pedestrians, and it is said that interference with persons passing and repassing
on foot would be negligible. The judge having accepted that this was so, I
would be slow to differ from him. Obviously it is a matter upon which there
could be conflicting opinions, as was the nature of the earth moving operation in
Coleshill and District Investment Co. Ltd. v. Minister of Housing and Local
Government 1968 1 All E.R. 945, 947 D-F. 1 confess to considerable hesitation

on this aspect of the case but am not prepared to say that the judge was
wrong.

(ii) Redesign

This only arises if I am wrong as to the first point. By their
Respondents” Notice the Respondents seek a declaration that the building
would be within reg. 22 (1) if the columns were omitted from the plans. No
doubt the columns, although aesthetically and financially a desirable feature
of the design, are not a structural necessity and the podium could be supported
by cantilevers. If that were done, the hesitation I have just expressed
would be dispelled : the building would then clearly be within the regulation,
but a declaration to that effect would not assist the Respondents because the
question would still remain whether the agreement permitted them to change
the plans in this way. It is contended on behalf of the Crown that the
Director of Public Works has, by virtue of Special Condition (11) (@), an
absolute discretion to require the provision of such columns — and I think it
is implicit in the argument that he will so exercise that discretion if it is lawful.

As to the first part of the contention I think the Director does have an
absolute discretion. Special Condition (11) (a) provides for approval by the
Director of the design of the podium, but gives him a “sole discretion” as to
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the provision and construction of any supports. In so far as the supports
are, arguably, an integral part of the podium there may be an inconsistency
here, but there can be no doubt as to the real intention of the parties : the
Director, and the Director alone, decides what supports there shall be and,
if the Director lawfully says “let there be columns”, columns there must be.

The vital question would, therefore, be whether there was any bar to
the erection of the columns. It is argued on behalf of the Respondents that
the Director has no power to require columns because Special Condition
(13) (a) forbids them. There is here an inconsistency in the Respondents’
stand, for their existing plans call for columns on the purple area and they
have never suggested that they are bound to change the plans because the
columns would constitute a breach of the Special Conditions. Nothing turns
upon that, It is, I think, common ground that the columns would not fall
within the term “foundations” in Special Condition (13) (a) and that they are
forbidden unless they are either part of the “podium” or “structures . . . .
approved by the Director of Public Works”. The Respondents say the
columns are not part of the podium, because Special Condition (11) (@) draws
a distinction between the podium and its supports, whilst they are not
“structures”, because that is a term intended to include only such things as
“screening walls, foundations, flower beds and seats”. For my part I do
not think the distinction drawn in Special Condition (11) (a) between the
podium and its supports for the purpose of allocating the rights to design
necessarily requires that they be distinguished for all purposes. In truth
I doubt whether the word “podium” is appropriate to a projection no part
of which is in contact with the ground, though of course if the parties had
agreed that this structure be supported by cantilevers at a level above ground
it would have been impossible to maintain that the structure did not comply
with Special Condition (11) (@). Nevertheless, according to the ordinary
meaning of the word I think “podium” would include that part of the
projecting structure which supports the deck and the fact that Special
Condition (12) (a) refers to “the deck level of the said podium” shows that
the parties recognised the existence of one or more other levels of the podium.
The columns would therefore be included unless a contrary intention were
indicated and I find no contraindication here. Even if that be wrong, I see
no reason to limit the word “structures” in Special Condition (13) (a) in the
manner proposed by the Respondents. Indeed, one of the meanings given
by the Shorter Oxford English Dictionary is “supporting framework or whole
of the essential parts of something”. There can be no doubt that the columns
would be approved by the Director of Public Works in writing under Special
Condition (13) (@@ — if they have not already been so approved — and
therefore they may be required by him under Special Condition (11) (a).

(iii) Dedication

That leaves the question whether there has been a dedication of the
part of the lot not built upon. For the Respondents Mr. Widdicombe

— 25 —

In the
Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 8
Judgment of
Court of Appeal

(continued)



In the
Supreme Court
of Hong Kong

Appellate
Jurisdiction

No. 8
Judgment of
Court of Appeal

(continued)

submitted and that the absence of the word “dedicate” from the Particulars
and Conditions of Sale did not indicate an intention not to dedicate. I accept
that it means “give” — or more precisely “give up to” — and that, if an
intention to give the land up to the public can be inferred from the words
actually used, the absence of the term of art is immaterial. However, this
begs the question whether the words actually used do indicate an intention
to dedicate the land rather than to give a right of way over Respondents’
land. It is submitted on behalf of the Attorney General that the learned
judge was wrong to infer such an intention from the terms of this contract.
Counsel points to the marginal note to Special Condition (13) () and to that
paragraph itself and submits that they are not consonant with a dedication of
the land. I think there is force in this submission. Furthermore, the judge posed
to himself the question “Why were the words ‘as if the said podium and the said
passage area were part or parts of a public street’ inserted in Special Condition
(13) (b)?” and found the answer in a quotation from the speech of Lord Asquith
of Bishopstone in East End Dwellings Co. Ltd. v. Finsbury Borough Council

1952 A.C. 109 at p. 132. While I entirely accept the dictum of Lord Asquith,
I think, with respect to the learned trial judge, that it does not here support
the conclusion which he reached. 1 think Mr. Graham is right when he
submits that the fact that the words of the contract require us to treat as real
an imaginary state of affairs, namely that the podium and passage area are part
or parts of a public street, is a clear indication of the very opposite intention.
If the state of affairs predicated were in fact real — as it would be if there
were a dedication — there would be no need to provide for it to be treated
as if it were real. A number of other indications was relied upon, but there
was only one which in my judgment might possibly be regarded as an indication
one way or the other, and that is the fact that the Respondents are mere
lessees for seventy-five years with an option to renew for another seventy-five
years. It is submitted that as lessees they were unable tc dedicate the land,
for dedication must be in perpetuity : see per Byles J. in Dawes v. Hawkins
(1860) 8 C.B. (N.S)) 848, 858. The validity of that submission is so open a
question that I prefer not to answer it unless compelled to do so, and I do
not think the circumstances of this case make it necessary: I am content to
base my decision on the wording of Special Condition (13) (b).

Estoppel

Finally, the Respondents rely upon.an alleged estoppel : they contend
that there is in Special Condition (20) a representation that reg. 22 of the
Building (Planning) Regulations applied to this building, that in reliance upon
that representation they bid a higher price than they would otherwise have
done and that therefore the Crown is estopped from denying that reg. 22
applies. The material part of Special Condition (20) reads as follows: —

“ The purchaser shall erect, construct and maintain upon the lot to
the satisfaction of the Director of Public Works adequate parking
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spaces for members of the public for the parking of not loss than
400 motor vehicles as defined in the Road Traffic Ordinance together
with adequate means of access and circulation spaces. The spaces
so provided shall be taken into account in the calculation of the
gross floor area for the purposes of Regulations 20, 21, 22 or 23 (3)
of the Building (Planning) Regulations and any amending legislation.”

There are obvious difficulties in the interpretation of this condition, but T am
not persuaded that it contains the representation alleged, whether it is read
alone or in the context of the whole document. Nor would the position have
been different if the plans of the required building had been included in the
Conditions of Sale. At most it was a representation that if the building
complied with the conditions of reg. 22 of the car parking spaces were to
be taken into account in the calculation of the gross floor area.

For these reasons I think the appeal must succeed and I would enter
judgment for the Defendant in the action.
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McMullin, J.A.:

This case turns upon the construction of documents. The respondents,

Court of Appeal at an auction held on the 13th of September 1978, purchased a plot of Crown

(continued)

land known as Inland Lot No. 8392 on lease for a term of 75 years with
an option to renew for a further 75 years at a premium in the region of
HK$400,000,000. Condition 5 of the Special Conditions of Sale obliges the
purchasers to develop the site by erecting a building or buildings thereon
which will comply with the ordinances etc. relating to building and sanitation
in force in Hong Kong. The buildings to be completed by the 30th of
September 1982. It is the respondent company’s intention to erect a multi-
story building for commercial and office user. The site is rectangular in shape
and each of the four sides abuts upon a public street. It was however the
intention of the Government Authorities who drafted the Conditions of Sale
that the entire site should not be occupied by the buildings to be erected
thereon. A plan annexed to the Special Conditions shows by colour indica-
tions the scheme proposed for the building. The main body of the building
is to be erected in the rectangular areas coloured pink and pink cross-hatched in
black. Surrounding those areas is a further area coloured purple which in
effect extends from the outer walls of the building on all four sides to the
boundary site. It is with this purple area that we are concerned in the present
dispute.

Special Condition 11 (a) obliges the developer to construct a podium
which is, in effect, a platform extending at right angles to the outer walls
of the building to the boundary site all around the building at a height of
about 6 metres from ground level. The design and construction of this
podium is to be approved by the Director and may include such “supports,
access steps, stairways and ramps which the said Director in his sole discretion
may require”.

Special Condition 13 is important, in particular sub-paragraphs (¢) and
(b) thereof. They are as follows:—

“ (@) No building or structure other than the podium and such struc-
tures including screening walls, foundations, flower beds and
seats as may be approved in writing by the Directors of Public
Works shall be erected or constructed at or above ground level
within the area shown coloured purple on the plan annexed
hereto (hereinafter referred to as ‘the said passage area’).

(b) The purchaser shall permit all members of the public at all times
and for all lawful purposes freely and without payment of any
nature whatsoever to pass and repass —

(i) on foot over and along the said podium (including any
access steps and stairways) and
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(ii) on foot over and along the said passage area at ground
level as if the said podium (including access steps and
stairways), and the said passage area were part or parts
of a public street.”

It is evident that by ceding this purple area for public use the area available
for commercial exploitation has thereby been reduced. It is the respondent
company’s case that in agreeing to this condition the company did so on the
understanding and in the belief that it was common ground between itself
and the Government Authorities that they were to have the benefit of pro-
visions in the Building Regulations which would in effect permit them to
build three storeys higher on the permitted plot coverage than would other-
wise be permissible for a building on a site of that class. The relevant part
of Regulation 22 of the Building (Planning) Regulations Cap. 123 is as
follows : —

“ 22 (1) Where, between ground level and a height of not less than 5 m.
or, where the Building Authority is satisfied that there will be no
obstruction to vehicular traffic using the street, 3.3 m. above ground
level, a building on a class A, B or C site is set back from a
boundary of the lot on which it is erected, being a boundary that
abuts on a street, and, with the consent of the Government, the part
of the lot that i1s thereby not built upon is dedicated to the public
for the purposes of passage —”

There follows a complicated formulary which need not be reproduced but
which has, for present purposes, the effect already stated in respect of this
particular building.

Mr. Widdicombe for the respondent company maintains that the pro-
visions of Special Condition 13 (set out above) fulfil the requirements of
Regulation 22 and he says that a proper reading of the contract document
will disclose that such must have been the intention of the parties at the time
of contracting. In particular he points to the requirements of Special
Condition 20 which obliges the developer to make available car parking space
for the public in the new building on a scale which would amount to the
employment of some three floors for that purpose, floors which could other-
wise be turned to revenue earning commercial development.

In an affidavit sworn on the 29th of May 1979 Mr. Antony LO
Hong sui, a director of the respondent company, states that such a provision
is unusual in contracts of this kind. Mr. Widdicombe enlists this opinion,
which has not been controverted by the Attorney General, and he then points
to the text of Special Condition 20 where, in relation to these public car park
spaces, it is said : —

“ The spaces so provided shall be taken into account in the calculation
of the gross floor area for the purposes of Regulations 20, 21, 22 or
23 (3) of the Building (Planning) Regulations and any amending
legislation.”
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Regulation 20 deals with permitted site coverage; Regulation 21 with permitted
plot ratio. Counsel regards the express mention of Regulation 22 in Special
Condition 20 as being a further and clear indication that what the parties had in
mind was a kind of quid pro quo in the form of a dedication which would
attract the bonus provided by Regulation 22.

Mr. Graham, for the Attorney General, argues to the contrary that
the contract document even thus read in the light of the provisions in the
Building Regulations yields no such clear intention. He presses a number
of considerations drawn from the terms of the contract to support that view.
Both counsel, however, agree that the preliminary and essential point to be
decided is whether the building, in the form in which it is proposed to erect
it according to the plans submitted, can be said to be setback from the site
boundaries within the meaning of Regulation 22.

It is common ground that the plans as presently displayed provide that
the podium will be supported by pillars sited at intervals along the footpath
to which the public will have access and which corresponds to the purple
area upon the sketch annexed to the Conditions of Sale.

It is conceded that the podium itself is part of the building. 1t is
difficult to see how it could be contended that any pillars attached to the podium
for the purpose of supporting it are not also part of the building. Indeed,
it has not been contended for the respondent company that they are not part
of the building.

The first argument put forward before Zimmern J. in the court below
on this aspect of the case was that, even if required and approved by the
Director, these pillars would not dislodge the intention to dedicate this area
within the meaning of Regulation 22 because, it was said, the Director’s
intention that there should be such a setback was achieved in substance
notwithstanding the presence of such pillars.

As to this Mr. Graham for the appellant contends that the question
whether or not a building is setback from the boundary is a question of fact.
This building with its extended podium includes substantial supporting pillars
regularly spaced all around the boundary lines. Although the main body of
the building is setback from the boundary this substantial extension of its
fabric, counsel says, is not of such an inconsiderable nature that it can be
regarded simply as a trifling embellishment of the whole. It cannot, he says,
be disregarded by the application of the rule de minimis non curat lex.

In my view this is right. A part of the building does extend to the boundary
lines. That it is a very considerable part is made evident from the plans
and from the pictures of the model of the completed building which we were
shown. Indeed, the latter show the extended base of the building as rather
more solid than might have been expected in as much as the spaces between
the boundary pillars appear to be filled in by glass panels.
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That may not dispose of the argument however. Regulation 22 clearly
envisages that a setback need not necessarily be a setback of the whole building.
Provided that the lower portion of the building, to a height of either 5 metres
or 3.3 metres (depending upon which consideration applies), is setback from
the boundary, it is clear that the whole remaining bulk of the building could
extend right out to that boundary, fcllowing the pattern of construction
similar to that employed most familiarly and conspicuously in the Military
and Naval Headquarters at Tamar on the waterfront of Hong Kong Island.
It might, T think, reasonably be said of such a construction that it had achieved
“the substance of a setback”. I cannot find anything in the Regulations which
would impede the Director from achieving the substance of a setback by any
means which seemed to him to satisfy the requirements of Regulation 22
always provided that such was his intention.

The real issue therefore is what was the intention of the parties to this
contract. If that is the proper way to look at the case it becomes unnecessary
to consider the alternative suggestion that if these boundary pillars offend the
idea of a setback the respondent company could construct the podium upon
cantilever principles. The parties agree that this would be possible. But
the appellant points to Special Condition 11 (b) which entitles the Director
to require the construction of supports to the podium and empowers him to
direct that they shall be carried cut in such sequence and such manner as he
shall approve in writing. If this argument is open to the appellant I do
not think Mr. Widdicombe’s rejoinder based upon the contrasting provision
of Special Condition 13 would be a sufficient answer. He suggests that that
provision means that only such structures as those which are mentioned in it
may be erected within the purple area on approval in writing by the Director.
Since the list does not include pillars or supports the Director would not, he
says, be entitled to require or approve such supports. To my mind the words
“such structures including screening wails, foundations, flowers beds and seats

” are quite ample enough as they stand, or by the application of the
eiusdem generis rule if necessary, to empower him to direct the erection and
siting of such pillars.

What was the intention of the parties?

The argument for the appellant commences with the consideration that
the contract does not itself spell out explicitly the respondent company’s
entitlement under Regulation 22. Mr. Graham asks us to say that such an
important feature of the arrangement between the parties would scarcely have
been left at the mercy of inference. If Special Condition 13 had been intended
to subserve the interests of Regulation 22 it is most unlikely, counsel says,
that that intention would not have been explicitly stated in the body of the
contract. In this connection counsel referred us to a Crown lease granted to
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a private developer in 1927 which had been modified by deed of variation in
1975 to permit maximum development on that lot (a parcel of ground in
the Central District of Hong Kong Island known as Inland Lot 2317). The
lease as varied provided for the benefit of excess site coverage and plot ratio
under Regulation 22 (1) on condition that the lessee would execute a deed
or deeds of dedication whereby certain areas of the site would be turned
across to the public for the purpose of passage for the period during which the
proposed building continued to be situated thereon.

Counsel next directs his attention to the terms of the agreement itself
and he asks us to take particular note of four matters which, he says, strongly
indicate that nothing in the nature of a dedication of a highway can have
been intended by the grantor of the lease.

Firstly he say that the words used in paragraph (b) of Special Condition
13, “as if the said podium . . . . were part or parts of a public street” show a clear
distinction between the situation where a dedication of a street is positively
intended and where a mere right of way is in prospect. He does not deny
that a right of way may include a public right of way or that a public right
of way include a highway (See Jowett’s Dictionary : “Ways”). He enlists the
reference to vehicular traffic in Regulation 22 (1) as an indication that the
bonus conferred by the Regulation is specifically referrable to the widening
of the public street on which vehicles and pedestrians alike may pass.

Secondly, the same paragraph provides that the purchaser “shall permit
all members of the public at all times and for all lawful purposes freely and
without payment of any nature whatsoever to pass and repass etc.”. Counsel
suggests that had the area been simply dedicated as a highway such words
would be unnecesasry. Counsel contrasts this provision with the provision
made in Special Condition 3 for the areas coloured green and yellow on the
sketch map the yellow areas which border the short ends of the rectangle will
become footbridges and the green area is destined, as is agreed, to become
a public thoroughfare. There is no dispute about these being in the nature
of public highways. These areas are given into the management and care of
the purchaser only for the duration of the development of the site and once
completed in accordance with the plan they are to be handed back to the
Government. It is suggested that the same arrangement would have been
made in respect of the purple area had it been intended that that should be
dedicated to the public as a public highway.

Thirdly, it is said that there is a further pointer in the direction of a
limited right of passage being granted to the Government for the duration of
the lease in the fact that paragraph (d) of Special Condition 13 prohibits the
purchaser from placing goods or stalls or carts etc. on the purple areas it being
further provided that the Director may see to the removal in such manner
as he sees fit and may demand reimbursement from the purchaser for the
expense of doing so. And, this is said to be incompatible with the idea of
those areas being dedicated to the public as a street.
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Fourthly, Mr. Graham points out that under General Condition § it
1s open to the purchaser to pull down the building which he proposes now
to develop and to re-develop the site in such way as he wishes subject
to the approval of the Director of Public Works. This it is said might
involve a drastic interruption of the public’s right to pass and repass in a
manner which is not compatible with the idea of a dedication of the area to
public use. This submission is associated with the further contention that the
dedication of a highway must be in perpetuity.

It may be said at once that the law upon this matter does not appear
to be well settled. Mr. Graham was content to put to his proposition no
higher than saying that it is questionable whether it is possible to dedicate
for a limited term. In A.G. v. Biophosphated Guano Company(l) James L.J.

at page 335, in the course of the argument, puts the question “Can a termor
dedicate?”.  Although the Court of Appeal found that a lessee had
demonstrated sufficient animus dedicandi the decision in the case turned
principally upon whether there had been sufficient user of the way by the
public and the question of dedication for a limited period was not decided.
In the later case of Corsellis v. London Couritry Council(2) the court found
that there was not sufficient evidence of an inention to dedicate on the part
either of the freeholder or of the lessee; there was also insufficient evidence of
public user to support a presumed intention to dedicate. At page 713 Neville J.,
having earlier said that the point did not really arise for decision nevertheless
went on to say obiter: —

“I have come to the conclusion that there is no such thing known
to the law as a dedication of a way for a term.”

Other authorities cited to us were Pratt & MacKenzie’s Law of Highways
21st ed. page 29 where the point is said to be undecided while a somewhat
similar statement appears in the 3rd Edition of Halsbury Vol. 19 at page 45
paragraph 66. Both these latter authorities would seem rather to lean towards
the possibility of a limited term of dedication to public use at least in the sense
of a right of user enforceable on the basis of contract or estoppel.

Even if, however, it be not possible for the purchaser — the lessee —
in the present case to dedicate part of the site leased to him as a public
highway it is conceded between the parties that if dedication is in the picture
at all it must be in the nature of a joint dedication by the owner of the fee
l.e. the Hong Kong Government and the lessee as the proprietor of a limited
term.

We come back thus once more to the intention of the parties.
Mr. Graham put this argument on this point rather too high when he asked
us to say that there was no authority which allowed an intention to dedicate

(1) (1879) 11 Ch. D. 327.
(2) (1907) 1 Ch. D. 704.
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to be presumed. It is difficult to see why this should be so and the passage
he himself quoted from Pratt & MacKenzie (page 16) clearly states that an
intention to dedicate may be expressed or presumed. Moreover Pryor v. Pryor(3)

and Simpson v. A.G.4), upon which Mr. Widdicombe relies, are plain
authorities for the presuming of such an intention.

Mr. Widdicombe relies in the main upon the maxim verba fortius
accipiuntur contra proferentem a principle forcefully expresed in Sheppard’s
Touchstone of Common Assurance 87 as follows : —

“ All the words of a deed shall be taken most strongly against him
that doth speak them, and most in advantage of the other party.”

This principle, that a man’s grant shall be taken most strongly against himself,
applies to Condition of Sale which likewise are to be construed strictly against
the vendor (Seaton v. Mapp(5)). Moreover, although this is a case of a Crown

grant, the old rule that such grants are normally construed most favourably
for the Crown is said to be relaxed in various circumstances (See Halsbury’s
Law of England 4th Ed. Vol. 8 para. 1050 where, on the authority of certain
old decisions, it is plainly stated that if the grant is for valuable consideration
it must be construed strictly in favour of the grantee, “for the honour of the
Sovereign”.)

The difficuity inherent in Mr. Widdicombe’s position is, of course, that in
order to establish the dedication of a highway it is essential that he can show
the intention of the grantor to combine with the lessee to do so. These
proceedings make it very plain that the Crown is not now conceding that
that was the intention of the Director at the time of the making of the contract.
The contra proferentem rule only applies where there is ambiguity of some
kind in the wording of the agreement between the parties. Mr. Graham
maintains that there is no ambiguity here and I think that he is right. Where
the grantor agrees with the grantee that a certain portion of the land being
conveyed to the latter upon lease is to be reserved for the purpose of permitting
the public to pass and repass ‘“‘as if the said . . . . area were part or parts
of a public street” that, to my mind, indicates prima facie an intention to
reserve that area for public user for so long only as the grantee continues to
enjoy the grant. There is no dispute that a lessee may agree with the owner
to create such a limited right and the form of words used here seems to me
altogether more apt to cover such a situation than to imply a joint dedication
in perpetuity of such a right to the public.

(3) (1872) L.T. New Series 758.
4) (1904) A.C. 507.
(5) (1864) 2 Coll. 556
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In the court below the learned judge, dealing with this point, relied
upon the words of Lord Asquith in East End Dwellings Co. Ltd. v. Finsbury

Borough Council(6) where at page 132 he said : —

“ If you are bidden to treat an imaginary state of affairs as real, you
must surely, unless prohibited from doing so, also imagine as real
the consequences and incidents which, if the putative state of affairs
had in fact existed, must inevitably have flowed from or accompanied
it.”

With respect I doubt that those words are apt to cover more than the precise
circumstances to which they were directed, or that they can be applied as
a general principle other than to circumstances of a very similar character.
In the case cited the point at issue concerned the amount of compensation
payable in respect of the compulsory purchase of an interest in land by the
Council. The interest in question concerned a plot of land upon which
there had been a building which had been totally demolished by enemy
action during the last war. The Town and Country Planning Act 1947 made
provision for the service of a notice to treat upon the owner of the interest
which it was sought to acquire. Such a notice was served on the company.
Section 53 (1) of that Act provided that where the interest in land had sustained
war damage which at the date of the notice to treat had not been made
good then “the value of the interest for the purposes of compensation payable
in respect of a compulsory purchase shall . . . . be taken to be the value
which it would have if the whole of the damage had been made good before
the date of the notice to treat . . . ..

The House of Lords, reversing the decision of the Court of Appeal,
held that in the case of a building which had been totally destroyed “making
good” the whole of the damage would have meant the construction of a
wholly new building. In that event the new building would have had a
different identity from the former building and therefore would not have
been subject to the Rent Restriction Acts so that the “value of the interest
for the purposes of compensation” under section 53 should be arrived at
upon that basis. The original building,had it not been destroyed, would have
been subject to the control of the Rent Restriction Acts and thus the value
of the interest would have been less and this fact would no doubt have been
reflected in the quantum of the compensation.

In that case the legislative provisions are grounded upon a hypothesis
which does not refiect the reality and is intended to replace it. In the present
case there are two possible views which might be taken of a single body of
factual data comprising the contractual terms, the regulations and possibly
the plans. Unless it be said that there is simply no difference between a

6) (1952) A.G. 109.
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restricted right of way for public user and a street dedicated to the public
— and I do not think that that has been contended for — there are two
quite distinct kinds of right either of which might have been in view and
which share a number of features in common. Whichever one of these
rights be said to exist it will give to the public a licence (a) to pass and
repass upon the specified area, (b) to do so without let or hindrance by the

Court of Appeal lessee or Government, (¢) to do so without payment of any fee or other

(continued)

premium for the enjoyment of that right, (d) to do so, even at the most
restricted view, for a very considerable period of time. These may be said
to be the major features of the intent which is manifestly common to the
parties. What is not in common between them is a fully articulated and
express agreement that this right accorded to the public is to earn the bonus
under Regulation 22 (1). A right of way is certainly intended. What is the
precise nature of the right? If it is of one kind the result will be momentous
for the developer financially; if of the other it will secure for the Crown
authorities a mode of development which those authorities regard as important.

The words used in the agreement are of paramount importance. In
the circumstances thus described it seems to me that to say that the public
are to have a right to use the passage area as though it were a public street
is a strong indication that the parties, by the express terms of their agreement,
were making a distinction between the right which might have been and that
which actually was created. The other considerations urged upon us by
Mr. Graham to which I have referred above, although of unequal value
between themselves, seem to me to lend support to this interpretation.

As to the alleged estoppel (see the respondents’ notice), leaving aside
the vexed question whether such an estoppel is capable of founding a claim,
I do not think that such an estoppel can arise on the facts as they appear.

It is said for the respondents that the terms of the agreement were
closely studied by the officers of the company before entering into the Sale
and Purchase Agreement. It is claimed that the reference to Regulation 22
in Condition 20 was such a clear indication that they were to have the bonus
provided by Regulation 22 that the Director of Public Works cannot now be
heard to deny them. I do not believe that a sensible reading of those provisions
could have induced a belief to that effect other than one which was unrealis-
tically optimistic.

Mr. Graham frankly admits to being baffled by the inclusion of the
mention of Regulation 22 in Special Condition 20. So am I. It is of a
piece with the reference to Regulation 23 (3) in the same condition. In relation
to the latter regulation what Special Condition 20 seems to be saying is that
the public car parking spaces provided by the developer shall be taken into
account in the calculation of the gross floor area for the purposes of a regulation
(Regulation 23 (3)) which says in plain terms that they shall not be taken
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into account. One would think that Special Condition 20 should have said In the
that the spaces so provided should be taken into account notwithstanding the i}‘l’;g”’f %‘;‘;&f
provisions of Regulation 23 (3). Appeilate
Jurisdiction
Again, the actual words used are that the spaces shall be taken into -

account “for the purposes of Regulations 20, 21, 22 or 23 (3) (emphasis added). I;ﬁ)cigﬁlem of

It must be said that the intention is far from clear; the use of “or” suggests that Court of Appeal
the calculation of the gross floor area shall be subject to such of the named (continued)
regulations as, in the circumstances of the parties’ agreement, may apply.

At all events the bare reference to Regulation 22 in that condition is

10 sufficiently obscure to require of a prudent purchaser careful enquiry as to the

intention behind it. It would be a rash purchaser who would rely on such

an uncertain side wind to carry his expectations home. In the absence of

clear words in Special Condition 13 showing that the parties were consenting

to the dedication of a highway and that this was to attract the benefit of

Regulation 22 I do not find it possible to infer such an intention from the

reference to that regulation in Special Condition 20. I would allow the
appeal.

JUDGMENT

Yang, J.:

I concurred with the decisions of my brother judges.

Graham & Nunn (Legal Dept.) for appellant.
Widdicombe, Q.C. & Ribeiro (Johnson, Stokes & Master) for respondents.
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NOTICE OF MOTION FOR LEAVE TO APPEAL

TAKE NOTICE that the Court of Appeal will be moved on Tuesday
the 15th day of April 1980 at 10 o’clock in the fore-noon at the sitting of
the Court or so soon thereafter as Counsel on behalf of the above-named
Respondents can be heard for an order that conditional leave be granted
to the Respondents to appeal to Her Majesty the Queen in Her Privy Council
from the judgment of this Honourable Court pronounced by the Court on
the 14th day of March 1980, the Respondents undertaking to comply with the
provisions of the Rules and Instructions concerning Appeals to Her Majesty
the Queen in her Privy Council.

Dated the 26th day of March 1980.

(Sd)) ROBERT RIBEIRO
Counsel for the Respondents.
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BEFORE THE HONOURABLE MR. JUSTICE HUGGINS In the

AND MR. JUSTICE McMULLIN (IN COURT) e
Appe;llate )
Jurisdiction
No. 10
Order of the
M CouEr:t of Appeal

granting leave to
Privy Council

UPON hearing Counsel for the Appellant and Counsel for the
Respondents IT IS ORDERED that: —

1. leave be granted to the Respondents to appeal to Her Majesty the
Queen in Her Privy Council from the judgment of this Court
pronounced on the 14th day of March 1980.

2. the Respondents do within seven days from the date hereof enter
10 into good and sufficient security in the form of an undertaking, to the
satisfaction of the Court, in the sum of $30,000.00 for the due pro-
secution of the Appeal, and the payment of all such costs as may
become payable to the Appellant in the event of the Respondents
not obtaining an Order granting him final leave to appeal, or of
the Appeal being dismissed for non-prosecution or of Her Majesty in
Council ordering the Respondents to pay the Appellant’s costs of the
Appeal; and

3. the Record be prepared and dispatched to England within four months
from the date hereof.

20 Dated the 15th day of April, 1980.

(Sd) S. H. Mavo (L.S)
Registrar.
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Affirmation of Antony Lo Hong Sui Ttem.
Dated 29th May 1979 No. A1

IN THE SUPREME COURT OF HONG KONG
HIGH COURT
MISCELLANEOUS PROCEEDINGS

IN THE MATTER of Inland Lot No. 8392
and

IN THE MATTER of the construction of
an Agreement and Conditions of Sale dated
16 13th September 1978, particularly Special
Conditions 13 and 20 thereof
and

IN THE MATTER of the construction of
Regulation 22 of the Building (Planning)
Regulations

BETWEEN :
MOON YIK COMPANY LIMITED and
XIPHO DEVELOPMENT COMPANY LIMITED Plaintiffs
and

30 THE ATTORNEY GENERAL Defendant

AFFIRMATION

I, ANTONY LO HONG-SUI of 100 Blue Pool Road, Third Floor,
Happy Valley, Hong Kong do solemnly sincerely and truly affirm and say as
follows : —

1. I am a director of Moon Yik Company Limited one of the Plaintiffs in
this action.



Item.
No. A1l

(continued)

2. On 13th September 1978 the Plaintiff companies purchased at public
auction Inland Lot No. 8392. There is now produced and shown to me
marked Exhibit No. 1 a true copy of the Agreement and Conditions of
Grant in respect of that lot. The price paid was Hong Kong Dollars 415
miilion.

3. Before bidding at the sale on behalf of the Plaintiff companies I had
carefully studied the Agreement and Conditions of Grant. I have had a good
deal of experience of property development in Hong Kong and I regarded
Special Condition 20, which requires the developer to provide public car
parking on a substantial scale and to take it into account for calculation
of gross floor area, as most unusual. Ihave not seen such a requirement before
for a site in the urban area. It is a severe restriction, involving the loss of
about three floors of valuable floor space. I was therefore specially interested
to note the express reference in Special Condition 20 to Regulation 22 of the
Building (Planning) Regulations (hereinafter referred to as “Regulation 227).
It seemed to me that provision of the public right of way on the purple or
passage area on the plan annexed to the Agreement and Conditions of Grant
would meet the requirements of Regulation 22 (1) and that the “bonus” site
coverage and plot ratio provided by Regulation 22 would accrue to the site.
This I regarded as compensating for the loss of floor space under Special
Condition 20. My views in regard to the above were confirmed by our
company’s professional advisers. The Plaintiff’s bid for the site took this
into account. If we had thought that the “bonus” site coverage and plot ratio
under Regulation 22 (1) would not be available for the site we would not
have bid so much for the site.

4. The price paid by the Plaintiff companies works out at HK$6,360 per
square feet (HK$68,459 per square metre), which is greatly in excess of the
price paid for similar sites in the Wan Chai reclamation area. To the best of
my knowledge and belief, the price paid for Inland Lot No. 8390 in November
1976 was HK$120 million, which works out at HK$2,569 per square feet
(HK $27,647 per square metre). To the best of my knowledge and belief the
price paid for Inland Lot No. 8389 in May 1977 was HK$140 million which
works out at HK$2,631 per square feet (HK$28,323 per square metre). Both
Inland Lots Nos. 8390 and 8389 are in the same Wanchai Reclamation area
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as Inland Lot No. 8392. In my view the Crown could not possibly have Item.

obtained such a good price for Inland Lot No. 8392 without the “bonus” i\Io.t'A t)
on 4

site coverage and plot ratio provided by Regulation 22. conm

Affirmed at the offices of T. Y. Lee
& Co., Alexandra House, Hong (Sd) AnNtONY Lo HonG Sur

Kong this 29th day of May 1979. .

(Sd) Lee TIN YAU
Solicitor,
Hong Kong.



Item. Agreement and Conditions of Grant of Inland Lot No. 8392
No. A2

eor  Patrticulars and Conditions of Sale by puvlic Auction 16 be held on

Sale and the 13th day of September, 1978 at 2.30 p.m. in the Theatre of the City Hall, Hong Kong, by Order

{z;msc of of His Excellency the Governor of one lot of Crown Land at the junction of Harbour Road
and Fleming Road, Hong Kong for a term of 75 years commencing from the date of this Agree-
ment at the rent specified in the Particulars of the Lot hereunder and with the option of renewal
for a further term of 75 years at a Crown Rent to be fixed by the Director of Public Works as the
fair and reasonable rental value of the land at the date of such renewal.

PARTICULARS OF TIIE LOT

Area in

No. of Registry squarc Crown
Sale No. Location Site metres Rent
3
1 Inland Lot Junction of As delincated and shown 6 062 1,000
No. 8392 Harbour Road coloured purple, pink and (about) per
and Fleming pink cross-hatched black annum

Road, Hong on the plan annexed hereto

Kong ~
GENERAL CONDITIONS

Bidding 1 Subject to General Condition No. 3, the highest bidder shall be the purchaser, and if any

dispute arises between two or more bidders the lot shall be put up again at a former bidding.
2 The auctioneer shall regulate the bidding.

Reserve 3 The lot is offcred for sale subject to a reserve price and to the rights of Her Majesty the
price Queen to bid by any officer or other person or by the auctioneer and to withdraw every or any
lot before it is sold.

Completion 4 (@) Immediately after the fall of the hammer, the purchaser of the lot shall sign the Mcmorandum

of Sale of Agreement hereinafter contained for completing the purchase according to these Conditions and
shall pay to the auctioneer in cash or by cheque which shall be certified by the Bank on which it
is drawn which shall be a bank duly licensed by the Governor-in-Council under Section 5 of the
Banking Ordinance the sum of $5 million as a deposit and in part payment of the premium at
which the lot shall have been purchased (hereinafter referred to as “the said premium”) and shall,
within one calendar month of the date of sale, (subject to the provisions of General Condition
No. 4(b) hereof) pay to the Government of Hong Kong the balance of the said premium. The pur-
chaser shall also sign the sale plan.

Option to (b) The purchaser shall be entitled to elect immediately after the fall of the hammer, but subject
pay . to Sub-condition (i} below and on payment of the deposit required in General Condition No. 4(a)
ﬁL“"‘”‘"‘ above, to pay the balance of the said premium in the manner following, that is to say—

instalments (i) The purchaser shall within 5 days of the date of sale pay to the Government of Hong

Kong a sum equivalent to the diffcrence between the aforesaid deposit of $5 million and a sum

representing 209, of the price at which the lot shall have been purchased.
(i) The outstanding balance of premium after payment of the deposit of $5 million referred
//7 J to in General Condition No. 4(a) hereof and the sum required to be paid under General Condition
/9\ A _No. 4(bXi) above shall be paid to the Government of Hong Kong by 10 equal annual instalments
' )"logcther with interest at the rate of 109 per annum on the balance from time to time outstanding,

’ v~ it being agreed that the amount of each of the said 10 ¢qual annual instalments (including in-

Joutstanding terest) will be calculated by applying a factor of 0.14795036 to the said/premium.
telance of (iii) The purchaser shall pay to the Government of Hong Kong within S days of the date
// of sale the first of the said 10 equal annual instalments. The second of the said annual instalments
4 shall be paid by the purchaser to the Government of Hong Kong on the 13th day of Scptember,
1979 and the remaining 8§ such instalments shall be paid on the 13th day of September in cach

succeeding year up to and including the 13th day of September, 1987. The purchaser shail be
cntitled at any time, after giving and on the expiry of reasonable notice to the Director of Account-
ing Services of his intention so to do, to pay off in one lump sum the whole of the outstanding
balance of the said premium together with interest accrued thercon at the said rate to the date of
payment.
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5 If the purchaser shall, on the fall of the hammer, fail to make the required payment to
account of the said premium, as provided in General Condition No. 4(a) hereof, Her Majesty may
enforce the sale or the auctioneer may declare the sale void and re-expose the lot for sale, but
without prejudice to recourse against the defaulting purchaser should the Tot on re-sale not
realize the amount of such defaulting purchaser’s highest bid. If the purchaser shall fail to pay
the balance of the said premium as provided in General Condition No. 4(a) hereof, or if having
elected to pay the said premium by annual instalments, he shall fail to pay the balance of the first
annual instalment as provided in General Condition No. 4(b), Her Majesty may ecither enforce or
cancel the sale. On cancellation the said payment to account of the said premium by the defaulting
purchaser shall be wholly forfeited to Her Majesty, and Her Majesty shall be at liberty to resell
the lot at such time and place and in such manner as to Her Majesty shall seem fit, and all
expenses attending a resale or attempted resale and any deficiency which may result on a resale
shall be made good and paid by the defaulting purchaser and be recoverable by Her Majesty as
liquidated damages. Any increase of price on a resale shall belong to Her Majesty.

6 The person who signs the Agreement as purchaser shall be deemed to be the principal
unless at the time of signing the same he shall disclose the fact that he is acting as an agent only,
in which case he shall at the same time disclose the name of his principal and insert the same in
this Agrecment. Where the purchaser signs as agent or attormey the Agreement shall within
seven days of the sale be confirmed by the formal signature or execution thereof by the principal.
to the satisfaction of the Registrar General (Land Officer) unless such.-agent or attorney shall
show to the satisfaction of the Registrar General (Land Officer) that he is legally authorized to
act as agent or attorney for the principal. The purchaser shall not be given possession of the lot
until the foregoing requirements have been fulfilled.

7 The purchaser shall apply to the Director of Public Works' for the lot to be set out on
the ground and shall not commence any operations for building thereon until it shall have been
so set out by the Director of Public Works. If the purchaser erects any building otherwise than
in due accord with such setting out he shall, when called upon by the Director of Public Works
so to do, demolish such building and shall rebuild as directed by him. If the purchaser fails
to demolish any building as aforesaid it shall be lawful for the Director of Public Works to have
such building demolished and the purchaser shall pay on demand the amount certified by the said
Director to be the cost of such demolition.

8 The purchaser of the lot shall throughout the tenancy maintain all buildings erected or which
may at any time hereafter be erected on the lot in good and substantial repair and condition,
and in such repair and condition deliver up the same at the expiration or sooner determination of
the tenancy. In the event of the demolition at any time during the tenancy of any building then
standing on the lot or any part thereof the purchaser shall replace the same. either by sound and
substantial buildings of the same type and of no less volume or by buildings of such type and
value as shall be approved by the Director of Public Works. In the event of demolition as
aforesaid the purchaser shall within one month of such demolition apply to the Director of Public
Works for consent to carry out building works for the redevelopment of the lot and upon receiving
such consent shall within three months thereof commence the necessary work of redevelopment
and shall complete the same to the satisfaction of and within such time limit as is laid down by
the Director of Public Works.

9 The purchaser shall permit boundary stones properly cut and marked with the number of the
lot to be fixed at each angle thereof and either in or on the land itself or in or on any building
erected thereon as may be required by the Director of Public Works and shall pay the fees
prescribed by him therefor as well as the prescribed fee for the refixing of such boundary stones
which, through being lost, damaged or removed, need replacing.

10 Any private streets, roads and lanes which are required to be formed shall be sited to the
satisfaction of the Director of Public Works and included in or excluded from the area to be
leased as may be determined by him and in either case shall be handed over to the Government
free of cost if so required. Where taken over by the Government the surfacing, kerbing, drainage
(both foul and storm-water sewers) and channelling shall be carried out by the Government at
the cost of the purchaser and thereafter maintained at public expense but where remaining part of
the area leased or to be leased, such streets, roads or lanes shall be surfaced, kerbed, drained.
channelled and maintained by and at the expense of the purchaser to the satisfaction in all respects
of the Director of Public Works.

Ttem.
No. A2

(continued)



Ttem.
No. A2

{continued)

Breach
of lcase
conditions

Re-entry

‘No refund
of premium
on re-entry

Crown
lease

Definitions

—3

11 The fulfilment by the purchaser of his obligations under these General and Special Conditions

.shall be a condition precedent to the grant or continuance of the tenancy and in the event of

any default by the purchaser in complying therewith such default shall be deemed to be a con-
tinuing breach and the subsequent acceptance by or on behalf of the Crown of any Crown
Rent or Rates or other payment whatsoever shall not (except where the Crown has notice of
such breach and has expressly acquiesced therein) be deemed to constitute any waiver or relin-
quishment or otherwise prejudice the enforcement of the Crown’s right of re-entry for or on account
of such default or any other rights, remedics or claims of the Crown in respect thercof under
these Conditions which shall continue in force and .shall apply also in respect of default by the
purchaser in the fulfilment of his obligations under the General and Special Conditions within any
extended or substituted period as if it had been the period originally provided.

12 (a) Upon any failure or neglect by the purchaser to observe or comply with any of the conditions
of this Agreement the Crown shall be entitled to re-enter upon and take back possession of the lot
or any part thereof and all or any buildings erections and works thereon or on such part and
thereupon this Agreement and the rights of the purchaser hereunder shall absolutely cease and
determine (in respect of such part if the re-entry is upon a part only) but without prejudice
nevertheless to the rights, remedies and claims of the Crown in respect of any breach, non-
observance or non-performance of the terms and conditions hereof.

(b) In the event of re-entry by the Crown for or in respect of or arising out of the breach,
non-observance or non-performance by the purchaser of the provisions of the General and Special
Conditions, the purchaser shall not be entitled to any refund of the said premium paid by
him or any part thereof or to any payment or compensation whatsoever whether in respect of
the value of the land or any buildings thereon or any amount expended by the purchaser in the
preparation, formation or development of the lot or otherwise.

13 (a) When the conditions herein contained have been complied with to the satisfaction of the
Director of Public Works and the Registrar General (Land Officer), the purchaser shall subject
to approval of his title by the Registrar General (Land Officer) be entitled to a Lease of the lot
as described in the Particulars of the Lot for the term stated in the preamble to these Conditions.

(b) The purchaser shall take up the Crown Lease for the lot when called upon to do so
by the Registrar General (Land Officer) and shall pay the prescribed fees therefor and an
endorsement by the Registrar General (Land Officer) on these Conditions or on the Land Office
Registers that plans of the lot or any specified part thereof are in the Land Office and that the
Crown Lease thereof must be taken up before apy further dealings with the lot or such specified
part can be registered, shall have effect accordingly. In the event of more than one building
being erected on the lot the purchaser may be required to take up a separate lease for the
site of each separate building and shall pay the prescribed fees for every additional lease so
required to be taken up. .

(c) Pending the issue of the Crown Lease the tenancy of the Iot shall be deemed to be
upon and subject to and such Crown Lease when issued shall be subject to and contain alf
exceptions, reservations, covenants, clauses and conditions as are now inserted in the Crown
geases of similar lots in Hong Kong as varied, modified or extended by the General and Special

onditions.

14 (a) The expression “purchaser” shall in these General and Special Conditions include the person
entering into and executing this Agreement and where the context so admits or requires his
executors, administrators and assigns and in the case of a corporation its successors and assigns,
and the expression “lot”, except where the context otherwise refers, means the lot stated in the
Particulars of the Lot hereof. Where the context so admits or requires, words importing the
masculine gender shall be deemed to include females and corporations, and words in the singular
shall be deemed to include the plural.

(b) The foregoing General Conditions shall be read and construed as varied or modified by the
Special Conditions hereinafter contained and the expression “these Conditions” whenever used
shall mean and include the General and Special Conditions.
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SPECIAL CONDITIONS

(1) Subject to payment of the said premium as provided in General Condition No. 4(a) hereof
or the first annual instalment thereof as provided in General Condition No. 4(b) hereof, and subject
to the provisions of General Condition No. 6 hereof, possession of the lot shall be deemed to
have been given to the purchaser on the date of this Agreement.

(2) Crown rent for the lot shall commence from the date of this Agreement, shall be as.specified
in the Particulars of the Lot hereof and shall be payable by equal half yearly payments on the
24th day of June and the 25th day of December each year, the first half yearly rent or a due
proportion thereof being payable on the next half yearly date following the date of this Agreement.

(3) (a) The purchaser shall within 36 months from the date of this Agrecement at his own
expense and in all respects to the satisfaction of the Director of Public Works—

(i) lay, form, provide, construct and surface in such manner, with such materials and to
such standards, alignment, levels and design as the said Director shall approve including the
provision and construction of any drains, sewers, culverts, viaducts, pavements or such other
structures as the said Director in his sole discretion may require so that building, vehicular and
pedestrian traffic may be carried thereon the portion of future public road shown coloured green
and the areas shown coloured yellow on the plan annexed hereto, and

(ii) construct in such manner, with such materials and to such standards, alignment, levels
and design as the said Director shall approve on and over the areas shown coloured yellow on
the plan annexed hereto such walkways and footbridges together with such access steps, stairways,
rails and such other structures as the said Director may require so that pedestrian traffic may be
carricd thereon and thereover it being agreed that the column supports for the said walkways and
footbridges shall be sited in such positions as the said Director shall require or approve.

The purchaser shall thereafter maintain at his own expense the said areas shown coloured green
and yellow and the structures referred to in (i) and (ii) above in good condition and to the satisfaction
of the said Director until the lot has been developed in accordance with these Conditions. In the
event of the non-fulfilment of the purchaser’s obligations under this Special Condition, the
Government may carry out any of the necessary works at the cost of the purchaser who shall
pay to the Government on demand a sum equal to the cost thereof, such sum to be determined
by the said Director whose determination shall be final and shall be binding upon the purchaser.

(b) For the purpose only of carrying out the necessary works specified in Special Condition
No. (3)a) hereof, the purchaser shall, on the date of this Agreement, be granted possession of the
arcas shown coloured green and yellow on the plan annexed hereto. Possession of the said areas
shall be re-delivered on demand and in any event shall be deemed to have been re-delivered to the
Government by the purchaser on the date of a letter from the Director of Public Works indica-
ting either that all necessary works specified in Special Condition No. (3Xa) hereof have been
completed or that these Conditions have been complied with to his satisfaction. The purchaser
shall at all reasonable times while he is in possession of the areas shown coloured green and
yellow on the said plan allow free access over and along the said areas for all Government and
public vehicular and pedestrian traffic.

(4) The purchaser shall not without the prior written consent of the Director of Public Works
use the areas shown coloured green and yellow on the plan annexed hereto for the purpose of
storage or for the erection of any temporary structure.

(5) The purchaser shall develop that portion of the lot shown coloured pink and pink cross-
hatched black on the plan annexed hereto by the erection thereon of a building or buildings
complying with these Conditions and in all respects in accordance with the provisions of all
Ordinances, By-laws and Regulations relating to building and sanitation which are or may at any
time be in force in Hong Kong, such building or buildings to be completed and fit for occupa-
tion on or before the 30th day of September, 1982 and shall expend thereon a sum of not less
than $25.000,000 (such sum to exclude moneys spent on site formation, foundations, access roads
and other ancillary works).

(6) The lot or any part thereof or any bﬁi]ding or buildings erected or to be erected thereon or
any part of such building or buildings thereon shall not be used for any purpose other than non-
industrial purposes.

(7) The design and disposition of any building to be erected on the Tot shall be subject to the
approval in writing of the Director of Public Works.
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(8) (a) Subject to these Conditions, upon development or redevelopment of the lot or any part
thereof, the building or buildings erected or to be erected thereon shall in all respects comply
with the Buildings Ordinance, any regulations made thereunder and any amending legislation.

(b) Not more than two basemnent floors shall be provided in the building or buildings erected
or to be erected on the lot. Such basement floor or floors may be constructed to extend over the
areas shown coloured pink and pink cross-hatched black on the plan anncxed hereto, and will
not be taken into account for the purposes of calculating the permitted plot ratio as defined in
the Building (Planning) Regulations and any amending legislation. Such basement floor or floors
shall not be used for any purpose other than for the purposes of parking motor vehicles or housing
building service plants (except transformers) or both.

(c) Any room or space or structure to be provided within the lot for housing a transformer
or transformers shall be situated at ground level only with access direct from the open air and in
such position as the Director of Public Works shall approve.

(9) No part of any structure to be erected on the lot shall exceed a height of 180 metres above
the Hong Kong Principal Datum.

(10) (a) The purchaser shall at his own expensc at all times throughout the said term of 7%
years provide adequate access for fire appliances and-fire personnel to all buildings and structures
erccted on the lot to the satisfaction of the Director of Fire Services.

(b) The purchaser shall comply with all lawful requircments of the Director of Fire
Services made under the Dangerous Goods Ordinance, any regulations made thereunder and any
amending legislation.

(11) (@) The purchaser shall at his own expense and to the satisfaction of the Director of Public
Works erect over the arcas shown coloured pink cross-hatched black, and purple on the plan
annexed hercto at a level of 10.82 metres above the Hong Kong Principal Datum a podium (here-
inafter referred to as “the said podium™) of such design and standards as the said Director shall
approve including the provision and construction of any supports, access steps, stairways and
ramps which the said Director in his sole discretion may require.

(b) The construction of the said podium together with such necessary supports, access
steps and stairways and the footbridges referred to in Special Condition No. (3)a) hereof shall
be carried out in such sequence and in such manner as shall be approved in writing by the said
Director.

(12) (a) Subject to (b) hereof, no building or buildings or part or parts thereof, other than

‘supports for a building or buildings, shall be erected on or over the area shown coloured pink

cross-hatched black on the plan annexed hereto at the deck level of the said podium. The design
and disposition of such supports shall be subject to the special approval in writing of the Director
of Public Works. )

(b) A building or buildings or part or parts thereof may be erected over the area shown
coloured pink cross-hatched black on the plan annexed hereto provided that there is a clear
height extending upwards from the deck level of the said podium to a height of not less than
3.66 metres.

(13) (@) No building or structure other than the said podium and such structures including
screening walls, foundations, flower beds and seats as may be approved in writing by the Director
of Public Works shall be erected or constructed at or above ground level within the area shown
coloured purple on the plan annexed hereto (hereinafter referred to as “the said passage arca”).

(by The purchaser shall permit all members of the public at all times and for all Jawful
purposes freely and without payment of any nature whatsoever to pass and repass—

(i) on foot over and along the said podium (including any access steps and stairways)
and

(ii) on foot over and along the said passage area at ground level
as if the said podium (including access steps and stairways), and the said passage arca were part
or parts of a public street.

(¢) The purchascr shall at his own expense maintain the said podium (including any access
steps and stairways) in good order and repair to the satisfaction of the Director of Public Works
and shall not carry out any works which may affect the said podium (including any access steps
and stairways) on the surface of the passage area except with the prior written conscnt of the said
Director.

(d) The purchaser shall not place or allow or suffer to be placcd on or within the said
passage area or the said podium (including any access steps and stairways) any merchandise or
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goods or stalls or carts or any other article of any nature whatsoever and in the event of any
such merchandise or goods or carts or any other articles being placed on or within the said
passage area or the said podium (including any access steps and stairways) without prejudice
to any other rights which the Government may have under these Conditions it shall be Jawful
for the Government by the said Director or other persons deputed to act on his behalf to make
arrangements for thc immediate removal of such merchandise or goods or stalls or carts or other
articles from the said passage arca or the said podium (including any access steps and stairways)
to such other place and by such means as to the Government or the said Director or such other
persons shall seem appropriate and the purchaser shall on demand pay to the Government the
cost as certified by the said Director of removing any merchandise goods stalls carts or other
articles in maoner aforesaid.

(14) (a) The purchaser shall not except with the prior written consent of the Registrar General
(Land Officer) and in conformity with any conditions imposed by him (including the payment of
such fee as may be required by him)—

(i) assign. underlet or part with the possession of or otherwise dispose of the lot or
any part thereof or any interest therein, or enter into any agreement so to do, or

(ii) Mortgage or charge the lot or any part thereof or any interest therein except for the
purpose of the development thereof and then only by way of a building mortgage in such form
and containing such provisions as the Registrar General (Land Officer) shall approve or require,

unless and until he has in all respects observed, complied with and fulfilled all of his obligations
under these Conditions to the satisfaction of the Director of Public Works and the Registrar
General (Land Officer) and then only subject to the provisions of Special Condition No. (15) hereof.

(b) Notwithstanding the provisions of any other condition, in the event of the purchaser
having elected to pay the sdid premium by instalments he shall not—

(i) assign (other than by way of a building morigage approved under Special Condi-
tion No. (14)aXii) hereof) the Iot or any part thereof or any interest therein, or enter into any
agreement so to do, or

(ii) except with the prior written consent of the Registrar General (Land Officer) and in
conformity with any conditions imposed by him (including the payment of such fee as may be
required by him), underlet, part with the possession of or otherwise dispose of the lot or any
part thereof or any interest thercin for a term exceeding 5 years (including any renewal thereof)
or enter into any agreement so to do—

untif the whole amount of the said premium has been paid. The purchaser may, at any time here-
after, pay the balance of the said premium then outstanding in accordance with the provisions
of General Condition No. 4(b)ii) hereof.

(c) Every assignment, mortgage, charge, underletting or other alienation of the lot or any
part thereof or any interest therein shall be registered at the Land Office.

(15) (@) The purchaser shall nct partition the lot, nor assign, mortgage, charge, demise, under-
let, part with the possession of or otherwise dispose of the lot except as a whole without having
obtained the prior written consent of the Director of Public Works PROVIDED THAT without
such consent the purchaser may dispose of and deal in undivided shares in the lot as a whoiz
or underlet a part or parts of the building or buildings erected on the lot.

(b) The purchaser shall mot assign or otherwise dispose of any undivided shares in the
Jot together with the right to the exclusive use and occupation of individual floors or units of
and in the building or buildings erected thereon unless he shall have first prepared and received
the approval in writing of the Register General (Land Officer) for a Deed of Mutual Covenant
and a Management Agreement to be entered into between the purchaser and assignees from him
of such undivided shares. The said Deed of Mutual Covenant and Management Agreement shall
be in such form and shall contain such provisions as the Registrar General (Land Officer) shall
approve or require and shall be registered by memorial at the Land Office.

(¢) For the purpose only of Special Condition No. (15)b) hercof the word “purchaser”
shall exclude the purchaser’s assigns other than an assignee of the lot as a whole.

(16) Space for the parking, loading and unloading of service vehicles and facilities for the
removal of garbage shall be provided within the lot below ground level to the satisfaction of the
Director of Public Works. Such space and facilities shall not be provided at or above ground
level and shall not be used for any other purpose.
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(17) In addition to the requirement of Special Condition No. (16) hereof but not in substitution
therefor— |

(@) In the event of the lot being used for non-industrial purposes but excluding hotel
purposes, space shall be provided within the lot below ground level to the satisfaction of the
Director of Public Works for the parking, loading and unloading of not less than 4 goods
vehicles and the space so provided shall not be used for any other purposc. The space so provided
shall be laid out in such manner that on entering or leaving the lot no reversing movement of
vehicles from or onto Harbour Road will be neczssary.

(b) In the event of the lot being used (a) wholly for hotel purposes or () for non-industrial
purposes including hotel purposes, the following conditions instead of Special Condition No.
(17Xa) hereof shall apply:—

(i) Space shall be provided within the lot below ground level only and to the satisfac-
tion of the Director of Public Works for the simultaneous parking of not less than S taxis, 5 hire
cars and 3 tour buses, and for the simultaneous parking, loading and unloading of not less than
2 goods vehicles; Provided that picking up and setting down of passengers only will be permitted
at ground level if a loading bay measuring not less than 3.05 metres in depth and 24.38 metres
in length is provided within the Jot at ground level for such purposes. The space and any loading
bay so provided shall not be used for any other purpose.

(ii) The space and any loading bay so provided shall be laid out in such manper
that on entering or leaving the lot no reversing movement of vehicles from or onto Harbour
Road will be necessary.

) (iii) The disposition and layout of the hotel reception area and the access roads.
arcades, passageways, escalators, lift entrances serving the hotel and linking to the public roads,
footways, the said passage area shail be subject to the approval in writing of the Director of
Public Works. '

(18) Space for the parking of private motor vehicles may be provided within the lot below
ground level to the satisfaction of the Director of Public Works. Such space (if provided) shall
not be used. for any purpose other than for the parking of private motor vehicles belonging to
the occupiers of the building or buildings erected on the lot. Space for the parking of such private
motor vehicles shall not be provided at or above ground level.

(19) For the purpose only of Special Conditions Nos. (8Xc), (16), (17) and (18) hereinbefore
contained, “ground level” 'shall be determined, in his absolute discretion, by the Director of Public
Works whose determination shall be final and shall be binding upon the purchaser.

(20) The purchaser shall erect, construct and maintain upon the lot to the satisfaction of the
Director of Public Works adequate parking spaces for members of the public for the parking of
not less than 400 motor vehicles as defined in the Road Traffic Ordinance together with adequate
means of access and circulation spaces. The spaces so provided shall be taken into account in
the calculation of the gross floor area for the purposes of Regulations 20, 21, 22 or 23(3) of
the Building (Planning) Regulations and any amending legislation. Not less than 80% of the total
number of parking spaces so provided under this Special Condition shall be available or in use at
all times for the parking of private cars or goods vehicles each not exceeding an unladen weight
of 40 cwt. as defincd by the said Ordinance.

(21) A lay-out plan indicating the parking, loading and unloading spaces to be provided within
the Iot in accordance with Special Conditions Nos. (16), (17), (18) and (20) hereof and approved by
the Building Authority, or a copy of such plan certified by an authorized person as defined in
the Buildings Ordinance, shall be registered by the purchaser by memorial in the Land Office:
No transaction affecting the lot or any part thereof or any building or part of any building erected
or to be erected thereon shall be entered into prior to such registration. The parking, loading and
unloading spaces indicated on the said approved plan shall not be used for any purpose other
than the respective purposes set out in Special Conditions Nos. (16), (17), (18) and (20) hereof. The
purchaser shall maintain the parking, loading and unloading spaces in accordance with the said
approved plan ‘and shall not alter the layout except with the prior written consent of the Director
of Public Works.

(22) The purchaser shall have no right of ingress or egress to or from the lot for the passage of
motor vehicles except between the points marked X and Y through Z on the plan annexed hereto.

(23) The purchaser shall not cut away, remove or set back any land adjoining the lot except
with the prior written consent of the Director of Public Works.
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(24) In the event of spoil or debris from the lot or from other areas affected by any develop-
ment of the lot being eroded and washed down on to public lanes or roads or into road-culverts,
sewers, storm-water drains or nullahs or other Government properties, the purchaser shall be held
responsible and shall pay to the Government on demand the cost of removal of the spoil and
debris from or of damage to the public lanes or roads or road-culverts, sewers, storm-water drains
or nullahs or other Government properties. The purchaser shall indemnify the Government against
all actions, claims and demands arising out of any damage or nuisance to private property caused
by such erosion and washing down.

(25) No earth, debris, spoil of whatsoever nature, or building materials shall be dumped on
any adjoining Crown land.

(26) The purchaser shall take or cause to be taken all proper and adequate care, skill and
precautions at all times and particularly during any construction, maintenance, renewal or repair
work to avoid doing any damage to any Government or other existing drain, waterway or water-
course (including water main), footpath, sewer, nullah, pipe, cable, wirc, utility service or any
other works or installations (all together hereinafter referred to as “the said works and services™)
being or running upon, over, under or adjacent to the lot or any part thereof, provided that the
purchaser before carrying out any such work as aforesaid shall make or caus= to be made such
proper search and enquiry as may be necessary to ascertain the present position and levels of
any of the said works and services, and shall submit his proposals for dealing with any of such
said works and services in writing to the Dircctor of Public Works for his approval in all T25pECts,
and shall not carry out any work whatsoever until the said Dircctor shall have given his written
approval to the works and to such proposals aforesaid, and shall comply with any requirement
of the said Director in respect of the said works and services, and shall bear the cost of meeting
such requirements including the cost of any necessary diversion, relaving or reinstatement, and
shall at his own expense in all respects repair, make good and reinstate to the satisfaction of
the said Director any damage or disturbance caused to the surface of the lot or any of the said
works and services running on, over, under or adjacent to the lot in any manner arising out of
any such construction, maintenance, renewal or repair work. If the purchaser fails to carry out
any such necessary diversion, relaying, repairing, making good and reinstatement of the lot or any
part thereof or of any of the said works and services to the satisfaction of the said Director he
the said Director may carry out any such diversion, relaying, reinstatement or making good as
he considers necessary and the purchaser shall pay to the Government on demand the cost of
such works.

(27) The purchaser shall pay to the Government on demand any sum which the Director of
Public Works shall certify to be the cost of making good any damage done to adjoining public
roads by the purchaser, his contractors or sub-contractors or his or their workmen or vehicles
or by any spoil from the lot.

(28) No materials shall be dumped or stored, nor shall any work be carried out within the
boundaries of a public road or way without the prior written consent of the Director of Public
Works.

(29) The purchaser shall construct and maintain at his own expense and to the satisfaction of
the Director of Public Works such drains and channels, whether within the boundaries of the lot
or on Crown land, as the said Director may consider necessary to interccpt and convey into the
nearest stream-course, catchpit, channel or storm-water drain all storm-water or rain-water falling
or flowing on to the lot, and the purchaser shall be solely liable for and shall indemnify the
Government and its officers from and against all actions, claims and demands arising out of any
damage or nuisance caused by such storm-water or rain-water.

(30) Any damage or obstruction caused by the purchaser, his servants or agents to any nullah,
sewer, storm-water drain, watermain or other Government properties within or adjoining the lot
shall be made good by the Government at the cost of the purchaser, and the amount due in
respect thereof shall be paid on demand to the Government by the purchaser.

(31) The purchaser shall pay to the Government on demand the cost of connecting any drains
and sewers from the lot to the Government storm-water drains and sewers. Such works shall be
carried out by the Dircctor of Public Works, who shall incur no liability to the purchaser in
respect thereof.
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(34) A filtered water supply from Government mains will be given on the usual terms and
subject to the provisions of the Waterworks Ordinance or any enactment amending or replacing
the same, but no guarantee is given that any water that is supplied will be continuously available.

(35) A salt water supply from Government mains will be given for flushing purposes, and the
purchaser will be required to accept this supply and to install plumbing capable of withstanding
the corrosive effect of salt water. If a salt water supply is not available when required, a temporary
mains water supply will be provided for flushing purposes. The temporary fresh water if required,
and the ultimate salt water supply. will be given on the usual terms and subject to the provisions
of the Waterworks Ordinance or any enactment amending or replacing it provided always that
where the purchaser provides or agrees to provide at'his own expense a private salt water supply
for any heating, cooling or humidification purpose Government reserves the right to terminate the
aforesaid salt water supply from Government mains (or temporary mains water supply as the case
may be) for flushing purposes.

(36) Except with the prior written consent of the Water Authority, no fresh or salt water from
Government mains shall be used for any heating, cooling or humidification purpose.

(37) Wherever in these Conditions it is provided that the Government or the Director of Public
Works shall or may carry out works of any description on the lot or any part thereof or out-
side the lot (whether on behalf of the purchaser or on the failure of the purchaser to carry out
such works or otherwise) at the cost of the purchaser or that the purchaser shall pay or repay
to the Government or to the said Director on demand the cost of such works, such cost shall
include such supervisory and overhead charges as may be fixed by the said Dircctor.

(38) The boundaries of the lot shall be determined by the Director of Public Works (whose
decision shall be final) before the issue of the Crown Lease. In the event that after the deter-
mination of the lot boundaries as aforesaid the purchaser is found to have encroached upon and
to be occupying Crown land, he shall when called upon by the said Director so to do either pay
to the Government such sum as the said Director shall fix as the premium in respect of such
Crown land or demolish any building or part of any building standing on such Crown land and
deliver vacant possession of the same to the Government. A certificatec under the hand of the
said Director shall be conclusive as to the extent of any such encroachment and as to the amount
of the premium payable in respect thereof. Upon the payment of such premium the area of Crown
land encroached upon shall be deemed in all respects to be part of the lot and shall bz included
in the Crown lease when issued.
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Item.
No. B1

Affirmation of Walter Kwok Ping Sheung
Dated 29th May 1979

IN THE SUPREME COURT OF HONG KONG
HIGH COURT
MISCELLANEOUS PROCEEDINGS

IN THE MATTER of Inland Lot No. 8392
and

IN THE MATTER of the construction of an
Agreement and Conditions of Sale dated
13th September 1978, particularly Special
Conditions 13 and 20 thereof

and

IN THE MATTER of the construction of
Regulaion 22 of the Building (Planning)
Regulations

BETWEEN :
MOON YIK COMPANY LIMITED and
XIPHO DEVELOPMENT COMPANY LIMITED Plaintiffs
and

THE ATTORNEY GENERAL Defendant

AFFIRMATION

I, WALTER KWOK PING SHEUNG, of No. 8 South Bay Road,
Repulse Bay, Hong Kong, do solemnly sincerely and truly affirm and say as
follows : —

1. I am a Director of Xipho Development Company Limited, one of the
Plaintiffs in this action.

2. I have read the Affidavit of Antony Lo Hong-Sui affirmed herein on
even date herewith and I confirm the truth of the facts stated in paragraphs
1, 2 and 4 thereof.
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3. I am a Director of Sun Hung Kai Properties Limited one of the largest Item.
property development companies in Hong Kong and have had considerable No. B1
experience with the property development business in the Colony. (continued)

4. Before bidding at the sale, the Agreement and Conditions of Grant
relative to Inland Lot No. 8392 had been extensively studied and discussed
with Antony Lo Hong-Sui and our company’s professional advisers and I
confirm that the bid for the site took into account our understanding of the
position, namely that “Bonus” site coverage and plot ratio provided by
Regulation 22 of the Building (Planning) Regulations would accrue to the
site in respect of the area coloured purple on the plan attached to the
Agreement and Conditions of Grant.

Affirmed at the offices of T. Y. Lee

& Co., Alexandra House, Hong (Sd.) WALTER KWOK PING SHEUNG
Kong this 29th day of May 1979. l

Before me,

(Sd) Lee TIN Yau
Solicitor,
Hong Kong.
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Building Authority’s Letter
Dated 18th December 1978

18th December, 1978.

Mr. Charles K. F. Ming
1108 Manning House
Queen’s Rd. Central
Hong Kong

Dear Sir,

I.L. 8392 at junction of
Harbour Road and Fleming Road

I refer to your letter dated the 24th November, 1978.

The setting back of the building at ground floor level is the result of
lease condition No. 13 which prohibits building on the area referred to therein.

This is not the sort of case which was catered for in Building (Planning)
Reg. 22 (1) where the bonus plot ratio was to be offered as compensation
to an owner for voluntary giving up part of his ground floor area which was
to be “dedicated to the public for the purpose of passage”.

In this case there is no question of the owner giving up anything since
he has to comply with sale conditions which were known to him at the time
the site was auctioned.

I therefore refute your claim that the non building area referred to in
Special Condition 13 is subject to bonus plot ratio under Building (Planning)
Reg. 22 (1).

Yours faithfully,

(Sd) H. J. POowELL
pro Building Authority.



Lease of Inland Lot Neo. 2317 Item.
No. D1
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Jc { 1 wct’[ One thodsand: \1ne hundxed and Lcon et Between OL R
Sovereies Lorp GEORGE V by the Grack or GOD King of the: United Kingdom of GREAT,
'BPITAIN and IRELAND and of the BRITISH Dominions. beyond the Seas, Detender of the Faith,

E mperor of IN DIA of the one part, and y%)u éﬁtﬂ/w,ué/.)/lc(,&,;) ('f/Lm . LLL/ O}r

L {C o"LLCU LYy L"f‘u.J CO’ZO’VL'L’L Zj’ C/Uo 'rJ{fO'nZ/ Ci/ C\nnl‘c'nx//l rrothen -:L{_j

| / /
LL»)’LCL{/L"EKU CUVLLLO &D/Lo[,ww(,nqj o Ufﬁb ch,o[,/ CO[OM cL M

./, . ;

?DLaArULq /L”rptufu La/_uuob Of” LCU CLb fL[ C/éo’bl/ Lo/ Le Qe o[_/ -
'\'rqu, /‘va/é LL‘L/LO[/ Lo oL "/{/n,u /qu,olJ J.Lu,a%
of the othel part. TWhereas er/é Lujj é[bw yJUjLnL? Z.Lz émwu:u ch/uL/ o

Ln,u.zﬂio *t ,z(’n,quiiwb Onolens O%d(cu/f\/b /(_u:nc:d./f\tn otdgoz b?‘l,b 61» "Lc;/LJ

+ 13 now the duly conantuted and appointed. Governor and Commander-in-Chief of the ‘said Co,ony

of Hongkong and -its Dependencies; and is duly authorized to enter into these presents in the

name and on behalf of His said Majesty; f2otw '@1}i5 Euventure lnim'w'aexl),’ that in consideration

of the 5‘"i‘ of JQ(:Q('J fLLL71»JMJJ ‘c(/ncJ Ml% o) ﬁ/ouaanc]_) u7 {'C
nunct,uo[J C(,nc[,/ /LL /LL?L oLoj[,omO —— - -

-current money of the said Colony of Hongkong,, paid into the Treasury of the said Colony for the
use of Hix said Majesty b rhe said - £ aacio

: (the rcc"(,ipt'\\'he'redf 18 herehy acknswiedaged)

and’in- consideration of the.yearly. rvent; covenants and :txpulmom hereinalte . reservel and-con

tainéd. by'and on the'part. and behalf of the said. /{,(/J,u,(,g u,'uAlu‘.C LA LD — -

and Assigns. to be. paid,-done and pmfol med Hla saip MaTgsty KING
GEORGE Both hereby grint and demise, unto the siid {4 p0een ftiy AL CeAILD ——
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and Assigns, QU that piece or parcel of Ground situate, lnuq anl
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O’V\Uﬁwnaln—w[} oLnolJ :uacl ﬁtwﬁwbb CLy fwb,aavmu 4nc/u,o Cn /"
/
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Sowtho Gask wide th Mf orv Peddiv Sk ands memy
J/Wowm/ A!A/ OcwrerD /}iub cirnolr ioufu nchio %J/ouob

piecoov 7mw$ 75 ground L:(/m’iwuob Ll h,uu/.;y, O/J_mlfuo[.y
ch imo i s ol {7 el macioinemink dzcmlzm Awm

/iow'u ﬁuno[mwb ands ot xl? ﬁou:u 00 mm,u L andrao a1 o
fwnlbwfmﬂi delirualzd, ovvith f‘uga:r’u ) Rocks cncls

A/u,ow C/o{ou,uc{) ]@c ‘l/u Gt/h/olj AD uvbfu,é[) l/VU d‘LUcf,arLo[J
ofpccres Inlonel Lot No2317-

\nd all the easements and appurtenances w hatsoever to the said demised premises’ belouging,

‘or in any-wise ‘appertaining. EXCEPT A\D RI“SEP\'DD uuto “His. aid Majesty, His Heirs,
guccr‘ssoxs and -lesmns, all Mules, Minerals. - ‘Mineral Oils, and Quarries of Stone in; under and.
upon the said premlses and all such Earth,’ 3011, Mar, Clay, Chalk,” Brick- earth, Grayel, bau(]
Stone 'md qtones and othe1 Earths or Materials,: ~hich now are or hereafter durmrr the continuance

of this dem]se, shall be under or upon the said pxemlses, or auy part or parts thereof as His said -
1\Lt_]e=ty, His Heirs, Successors and Assigos may require for the: Roads, Pullic Blllldlllga, or othel_-
Public Purposes of the said Colony of Hondl\ong ; with full Liberty of Ingress, Egress and Regress,
.10 and {for His'said \hJest) His Heirs, Successors and Assigas, and His and their \oem.a servants
“and ‘workmen, ai réasopable ‘times in the day during the. continuance of this demise, Wwith o1’
“nhont horses, carts, uunanes and all other necessary things' into, upon, from and out of all or
amy part-or parts. of the ‘premises hereby e\plessed to e demised, to view, dig for, convert, and
carry away, the said e\cepted -Minerals, Stone, Earths and otber thmc'w respectively, or any
1 part or ars: thereof 1especmel\, thmeby doing as little tlamave as “possible to the said.

] 220ed liiw/mca uo*w
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Item.
No. D1

(continued)

ul their ap pmlmmncm nuto the said /m/.u,u) /%JA/D A)uca_.ﬂ o'LO :

sm zmmes s s e

Bxveumis—tlninictralors or Assigns; AND ALSO SAVE AND EXCEPT full power w His =
aid \[.1]l‘~|\ His loirs, Successors and.dasigns 1o make and Cundm.tm tlirongh and under the said
]:H‘lnb(‘\, all and any public or commoen sewers, (h.nnsm watercourses. (_,1,1 1]111'1. iy iv f}g[ -

the ﬂld picce or pareel of ground and puml\(xhud)\ expressed to be demised, withtheirand every ¢

-!f,\ueu{m~—Al41min4'\;4.xm..' andd Azsigns, from the /J—(/U‘M’\/bf ——day of O(/w/"

One” thonsand nine hundred and ’f L'*Crhl 1/ o7/ forand during and unto the full end and term

“of Sev enty-five Years from thenee next ensuing and fally to be complete and ended ; with such T izht 3
or rencwal forone .\mhm torm of Seveniy-five Years az is hereinalter provided. 2!1-‘L\uux AND ¢

I'\\ INCE therelor yearly and every vear during the said term of seventy-five years the sum of =—-— &

’)/LL’H/U ﬂu 31 szu:L o uJ nt ”L('J,q ,Jm.’)C/ c!,ofjoaw - . h

in Current Money of the said Colony of Hongkong, IJ\ oynal lalf-year]y payments, on the Twenty fonrth )

day of June 'md the Twenty-fifth day of December, in every Year, free and clear of and from all
Taxes, Rates, (lmnc~ Assessments and Deductions whatsaev er, charged upon or in respect of the
sail promises or any part thereol, the first s At-yearly payment of the said Rent becoming due andto &

1~
Le made an the £ wt nl / fczn thad Tay of ? ctrth ) ———, One thousand nine hnndred and
i

)(u‘il : \./[? Qe AN

I
10 said /{1_ 13600

femmotlco toc :
for themuatties tho Aucceaso’lo Esacutors-Admimstrators and Assigns doth Liereby covenant &
with His said Majesty, His Ieirs, Successors 'md Assigns by these presents, in mauner following,

11m! is'io say, ﬂnt/{'/ (7 the said [L;a.u.,o ﬁmmﬁxmcwoo’w - i

Exevutors—ddininistrbors or Assigns shall and will yeaily, and every year, during the said }
term herehy granted, welland wraly pay or (.nhc to be paid to Tlis said \h]est) Tlis Heirs, Suceessors

and “Assigns, the said yearly Rent of nAu ru. ,1,c./uoL Ot,nc!.} n Lnt C/ 0 L*&clo

clear of all deduetions as aforesaid on the ~cvoml davs and times and in, the manner heveinbefore i
reserved and maile payvable; AND ALSO that, %7“\0 saitl &a:wa u/uu JCCL2IOTD ——

xeatitores Adivinistrators and Assigns shall and will during all the said term herchy granted, bear,
pay and discharze all taxes, mues, charges and assessinents whatsoever, which now are or shall be
. i




4. 14 uI; (atadm
(Moo '/%43-1)

i"

Lereafter assessed or charged upon, or in respect of the said premises herehy expressad to e Jemized i

or any part thereol, T ANT ATSO thai the said ,[(;_‘.LL‘LJ theilv Aeiecisdoo ),
L

w Exoentors_\dminiabratons o A-igns, shall and will, before the expivition of f: ol L' cLo h C ;

- Jay eut and expend thercon the Sum of / [ /1u 31 (JT'L CLL 151 .)L.XJVU/)L/ f/w‘(oc{/r\_zj

- and buildings, now or at any time hereafter standing upon the said piece or parcel of ground herely

This sald Majesty, Mis Ieirs, Suecess

; YEE
of the torm hereby mranted, at his and theiv uwn }nwwl‘

wm

ro. ! 3
Catenaat oyt ifo -

costs and eharges, ercet, huikland completely finish lit for use, ina goad, substantinlaed workmanlike

mannerand with the best maierinl< of their respective kinds, one or more good subsiantial and safe
hrick or slohie messtiagn or [enement, mMes=lages or fenements, upon zome part ol the gronnd herchy

sappartenances, and

demised, witle proper fences, wallz, sewers, drains and allother xmw] OF N

shall and will hefore the expiration of the said /o’l /\/[ Lo AC cedes 1cj,cf11 Mo ’:/w

[ —

dollirs ar the least, whivh said messuageor ieneiieni, messuages orfencments, shall he of the saue rate
of huilding, elevation, character and deseription, and shadl front and range in a uniforie mauner with

R

the Duilding (G any) innediately adjoining in the same Street, and the whele to he done to the

satisfaction of the Survevor of [Tis satd Majesty, His Helrs, Suceessors or .\“l-\m {now []1(‘ DNirector

of P HH Worka AND ALSO tha Ih\‘ ail deaaces [l\r\'L Jucecanotty 01 (izeitd O‘a \}J‘E'Ll(/& "o

Lediadngy o chof .uLuov_: # iveelo ol groconel 11y Tl el )‘\L»&,LJJII(LLC}ILVQ ont Teenedreds

(le -(/nr') !:x»' [LLC i ,1-u1'1U A;J» ” cl, ,ﬂ/JO nc\C‘ fhodaid icaacen [(‘.(\-u 2L el 200D ——

Lr"ﬂ"v‘*ﬁ**rv—\-vhl‘ﬂ(H~‘ petiabn Am(l At

s, shadlind willy from tine 1o times, and at all tines herealter,

when, where, and is often as necd or oveaston shall he and require, athis and their own proper costs

and charges, well and suflicienty Repair, Uphold, Support, Maintain, Pave, Parge, Scour, Cleanse,

t

. i

Empty, Amend and keep the messnage or tenement, messuages or tenements, and all other erections .
.

!

:

expressed to be demised, andall the Walls, Bauks, Cattings, Iedges, Ditches, Ralls, Lights, Pavements,
Privies, Sinks, Diainz and Watercourses therennto helonging, sond which shall in any-wise belong or j
appertain unte the same, i, by and with all and aJt manuer of needful and neeessary repavations, I
cleansings and amendwents whaisoever, the whole to be done tu the satisfaction of the Surveyor of
Assigns; AND TIHE SATD messuage or tenement, !

messuages or tenements, croctions, huildings and premises, so heing well and sufficiently vepaived,

sustained and amended, at the en'l, or soaner determination of the said term hereby granted, shall and

s; AND

ALSO dhai the <0l {LJLLL.‘J '//L(L—L PARRY A FP I Nole ) 4

will peaceably and quictdy deliver np o His said Majesty, His Teirs, Successars or Assigns

Lot Nllainiatztors and A~

ns stadl and will doving the torm herely granied, as ofien as

e

need sludd requirve, hear, pay and allow a veasonable share and proportion for and fowards the eosts
ande Imxﬂ(*\ufm.u\mg, building, repairing, andamending, all orany roads, pavements, channels, lences
and pary-walls, drauglis, private or public sewers and drains , requisite for, or in, or belonging to the ¢
said prenvises Temehy expressed to b dendsed or any part thereof, in conmon with other premises near

or adjoining thereto, and that such proportion shall be fixed and ascertained hy the Surveyor of ITis

s Mujesty, Tis Heirs, Suceessors, or Assigns, and shall he recoverable in the nature of rentinarrear;

Ttem.
No. D1

(continued)
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AND FURTHER that i1 <hall and may be lawinl to and for His said Majesty, His [Teirs, Successors,

or Assizng, by Tlis or their Snrveyar, or other pevsons depnted ta aci Tor TThn or them, {wice or oftener
in every year daring the said vevm, at all reazonable times in the day, to enterand come o and upon
the zail premises horehy expressed to he demised, to view, search and sce the condition of the sane,
and of all decars, defeets and wants of veparation aid amendment, which upon cvery such view or
views shall be funmd, to give or leave notice or \\'{1111m~ in writing, at or upon the said premises, or

=ome part thereof, unto or for the said /u.u,cs Aeev Qe cezaottd

Exeattora—Administrators, or Assigns, to repair and amend the same within Three Calendar Months
then next following, within which said time or space of Three Calendar Months, after every such

notice or warning shall he so given, or Ielt as aforesaid, ihe saidLeaaces ./T/; L Mrscr3207

Executors-Administeaiors, or Assigna will vepairand amend the same aceordingly; AND FURTHER

that the said ,anxu,o [/Lu‘u AeLeCe2d oo

Keetdbors-Addninictiiors, or Assigns, or any other person or persons, shall not nor will, during the
continuanee of this demise; use, exercise or follow, in or upon the said premises or any part thereof,
the trade or husiness of o Brazier, Shweghternan, Soap-maker, Sugar-baker, Fellmonger, Melter of
tallowy, Oilman, Bateher, Distillor, Vietualler, or Tavesn-keeper, Blacksmith, Nightinan, Scavenzer, or
iy other noisy, noisome or oifensive irade or husiness \\'h;lh}\'Cl', without the previous licence of Ihs
said Mujesty, ITis Heirs, Successors, or Assigns, signified in writing by the Governor of the said Colony
of Hongkoiiz, or other person duly anthorized in that hehalf; AND ALSO {hat LA ?[ ihe =iid

onees
/[ 22 At Qe eado’td
Toseatletepdadiiinistiator, or Assigns, shall not nor will, Tet, nnderlet, mortgage, assign, or othrerwise

part \\nth .111 orany p’nto[ the said premises hereby expressed to be demised, for all or any part of
the said term of Seventy-five years, without at the same time registering such alienation in the Land
Oftice, or i such other Office as way lerealter be instituted for the purposes of Registration
in the waid ‘Colony of Tlongkong, and paying all reasonable fees and other expenscs thercon,
l‘l‘ﬂllihl‘h ;Xlzuau-:., and it is hereby agreed and declared, that in case the said yearly ient of

heveinhelore reserved, or any pari 1]10100[ shall be in avrear and unpaid by the space of tweniy-one
daysnext over, orafter any or either of the said days whereon the same aught to he paid as aloresaid,
iwhetherlawully demanded or not), or in casc of the hreach or non-performance ol any or either ol the

. B . s . 3 . . i
covenants anl eanditions herein contained, and by ov on the part and hehalf of the said Lesaces

v dicecrsnn s

<
Exretfors, Wlministrators, or Assigns, to be kept, done and pesformed, then, and in either of the said

cases, it shalb and inay b Jawful to and for Iis said Majesty, His Heirs, Successors, or Assigns, by

P s e



the Govertior of Hongkong, or oilier persou duly authorised in that behelf, into and upon il said
premises, hereby expressed to he demised, orany part thereol, in the name of the whole, tore-cuter,
and the same to have again, refain, repossess, and enjoy, as in. His or their first ar former estate, as if

these presenis has not heen made ;.and’the ;nid [L vaeco LAccu Bececearory —

Freniey Admbstratars and Assizny, and all other occupiers of the said premises thereout and
thence utterly to expel, put ont and amove, this Indenture or anything contained herein to the contrary
notwithstanding. i!rnﬁihph alsn, and it is herehy further agveed and declaved that [lis said
Mujesty, His Heirs, Suceessors antd Asaigns, shall have [n}] power to resume, enter info, and re-take
possession of all or any part of the pramises hereby expressed to he demised, il required for the
improvement of the said Colony of Hongkong or for any other public purpose whatsoever, tiee

Calendar Months” notice being given to the said (ﬂr,.w_w Lo L Aueel220L)

BEFVALITN winistiiors, and Asstgns of its being so required, and a full and fair Compensation
) 8 el i

for the sail Land and tho Duoildings thereon, hoing paid to the satd /EL'_\,:_:,LJ Necy Qe et20oL0

Exeadors—Adminismators, or Assigns; at a vabration, 1o be faidy and impartially made by the

Suvveyor of is said Majesty His Teirs, Sucees-ors, or Assiuns, and upon the exervise of such power
the term and estate hereby createdshall respectively ceise, determine and he void. ERR ] uided alsa,

and it is herehy further agreed and declared that the =aid legaees ['Z,ufu ADeetcl300TD ——

Frxeesrtodedbrististos, or \ssign= shall on the expiraiion ol the term hereby grauled, be entitled
toarenewed Lease of the premises herely expressed o he demised fora further terns of Seventy-tive
Years without payinent ol any Fine’or Premivm therefor and at the Rent hereinaliermentioned;: A ndy

TMis said Majesty, His Heirs, Suceessors, or Assigns shall and will at the request and cost of the said

! [ -
'xfc 2aces fhiou Daceereoto
Fonestrbentd i inint Erbos, 0 \ssizns grant unto hin or them on the expiration of the term heveliy
granted anew Lease of the =aid premises for the term ol Seventy-tive Years at suelt Rent ax shall
he fairly amd inpartially fixed by the Surveyor of His <aid Majesty, His Heirs, Suceessors, or Assigns
at the faivand reasonable rental value of the ground at the date of such renewal.  And in all ciher
respeets such new Lease shall be gravted npon the saune erms and under and subjeet to the same
reservations, covenants, stipulations provisoes and declarations as are contained in this present Lease
with the exception of this proviso fur renewal which shall not he eontained in suel new Lease.

A Witness whereof the said parties to tiese presents have hereunto set their hands and seals

frm e m

ot
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} At mbmae mas -

Plele TN

THIS IEDIITURR pado the
nine hundred and s2

by the Grace of Cod

Coe thoun-=nd

(
(fj?%u&ﬂﬁ”%’

1_v1--a-s o IT

Northern

Iraland and of Eor other healms and Territeories Queen Head of the Con ~onwealth

[w)

efencor of the Faizh (hereinnfier reforred

first par: and WOODIALL COHPANY LIMITED ( /

incorpora

Office is situzte et No.l Queen's LRoad Cent

referred to as “the MHortcogee") of the third part
[=aaie ] a

(z) the Governor and Comzander-ineChief of Hong

+

whose succecssors in office aand the

ted in Heong fong under the Ccmp:nic

to s "der said Fajesty™) cf the
D I

W AT

ﬁ NS /\'-% ) a cozpany

] Ordin;sce ernd having its

n Euilding, 9th Fleor, Des Vocux

Iong (horcimafter referred to as Yihe ILesszce") of

CYOEG AND SHALGUAT BANKING COLPORAYICH whose Iead

r2d Victoria aforesaid (hercinafter

luu -
5 Kong (who znd

Acting Governor for the

tim2 being are hereinafiter refcrred to as "the Governor') is

on behzlf of Eer szid Hajeasly;

uly authorized to exntesr into these presents in the paxze and

(b) by a Crowa Leaca (kereinafier referred to as “the said Crewn

lease") datad the 28th dzy of Februsry 1927 made between lis

ajesty Eing George V of the

Iot 1'0.2317 (hereirnfter referred

demized unto the said The Chinese

DU,

___~——-—“‘:;;L—_ﬂ_—’—'—-‘—’—iﬂ

one part and The Chinese
ALL that piece or parcel
the Land Office as Inlend
to 25 "the szid lot") was

Iztates Limited for a terz



(&)
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Ttem.
No. D1

the Lessce (the Purchaser) of thre cther part and registered (continued)

in
the land Cffico by Memorial Fo.1172795 the e2ld lot was essimed

&
[o]
o
3
®
10
u]
0
0
th
0
"3
o
3
O
!

ccidue of the said term vwith eguch right

by a Deed of Variatieon cated the i7th day of Karch 1975 zade

betucen Uer s2id Hajesty of the one part and The Chinese Ectates

Linited of the othor part

B

d registered in the Lond Cffice by
Yomorial lin.11454553 the said Crowmm Icace was modified £0 as to
porait maximen dovelopzent in respect of the ezid Lot

by a lortgaze dated the 16ih day of dune 1975 mads between the
lesseo {tho Mortgagor) of the cone part arnd the Hortgegee of th
other part aad registered in the Land Office by MHecorial
¥0.1172959 the s2id Lot was aszsigned by the lecsoe to the
Lortgagee by way of liortzase %o secure ths repayzent to the
Yortgzagee of the sum of $45,000,0C0 and interest thereor;

ty en Agrezneat for Szle and Purchass dated the 22rd day of
Loril 1977 mada tetueen tho s2id lessee of cnoe part azd the
Mortzapmee of the othor part and registercd in the Iand Office

by lMemorial Nol.1371751 the s2id Lessece cgreed to £ell to the
Yortgageo all those 15180 equal urdivided 6205th parts or shares
of and in the said Io% together with the exclusive possessica
of 21l those portions of the building or buildings to be erected
on the said Lot more particularly cCescribed therein and shown
on the plons annexed thoretos

the said Crown Leass oo varied and omodified as aforesald contains

intor alia the folloving covenants by tihe lessee i-

—l

MAND ke said lessoes coveno=i with lex said Hajesty by these
presents that upon rodevelopzent of the szid piece or parcel

of sround or any part thereof the s2id lessecs will when
O



Ttem.
No. D1

(continued)

.

regiired by Her paid Majesty's Registrar General (Land Officer
o to 8o exccute a Dzzd or Deeds of Dedication in esuch form
or forms a3 shall ba approved by and in 211 otuer respaets to
the satizfaction of Iar puid liajest;'s Registras General
of tho benefit of excess ei%e coverage and plot ratio under
Rogulation 22(1) of tae Euilding (Flanming) Regulations fo be
gecured by the caid leszees in recpect of the s2id pisce or
parcol of ground DIDICLTE from the date of the Deed or Deeds
of Dedication hercinbefore mentiomed ALL TIOSE areas mor2
particularly described in the Schedule hereirafier contained
unto the pubiic for the purpsses of paszape for the period
during which the multi-storey building or buildings to be
rected on said pieco or parcel of ground shall be eituated

therecn

SoEDIULE AROGVE BIFIRITD TO

(1) A 165 feet 7 inches = k feet & inches strip of land along

level up to a elear keight of 156 feet 9 inches.

(2) 2 83 fcet x 6 foot 7 izches cirip of land aloag the rorth
vectern boundary of the said pleco or parcel of grouad
frozting Thealre Lane at ground floor level up to a clear
beight of 16 feet § inchess

(3) A9 foet x 9 fect snlay ot the socuthera corner of the said
piece or parcel of greund (which said scuthern corner is
situzte at the junciion ef Queen's Rezad Central end Pedder
Strect) at pround floor level up to a clear leight of

16 feet 9 inches,




(%) Areas within the s2id piece or marcel of ground reguired

{or the provisicn of two gtaircases on beth the ground

borndary of the said pizce or parcel of ground froatirg

Guecn®s Read Ceniral opd along the south eastern boundary

tnese presents that upon redevelopzent of the caid piece or

parcel of greurnd or any yart thercef the s2id lesceoes will at

thoir omm exponse and to the satisfoction of Her s2id Hajesty's

£ Dublic Uoris provide and consirict the said staire

Ec
et
3
[
e
S
o
a
(a5
%
[o]
)
1%
o
5
k
o
a
1%
o
3
o
a
o
x|
[
£
B

>
=)
.:

these prezenta ip pnnne
of on additional preniun

to Por said iajesty (the

Item.
No. D1

(continued)



Item.
No. D1

{continued)

Ier said Hojesty bos cgreed to modify the sald covenants
hereirchefore referred to in Rocital {g) in casner hercinafter
appearing;

oh TEIS INDEWTURE WITKLSSETH that in pursuance of the eaid agreezent 224

in consideration of the prenises and of the payment os hercinbefore rocited

it is bereby cutuvally asgreed between the parties hereto to the intent th=ot

tereto and their respective succescars in title to the said Iot or any part

thercof as follows - . .

(1) As from the date of these presents the said lessee's covenaats

ta be 2nd shall b void and of no effect; and the s2id Crown
lease es varied and rodified a5 aforeszid shzll as from the
éate keresf be decned to include and be read and ceorstrued os

£ there were included thercin in lieu of the said covenants

pio

set forth in Recital {g) tae follcwing coverants by the Lecsee i=-
WAND tie said lessces coverant with ler caid Majesty by theze
presests that upon redevelopzent of the said piece or parcel

of grecund o any part thereof the caid lescees will when

rennired by Hor said Majesty's Fegistrar Gereral (Land Officer)

f Dedication in cuch form

(o]

so to co execute & Deed or Iheds

or forms oo ghall b2 approved by ard in all other rescpocts

of tho beorefii cf excess site coverage and pilot ratio under
Regulation 22(1) of the Euilling (Plazning) Repulations to be

sscured by the s2id lezsees in respect of the s2id piece or

omey

percel of ground LilICATE frea the date of the Deed or Leels




Ttem.
No. D1

(continued)

ucto the public for the purroses of passage for the period
Gurips vhich the multi-sterey building or buildings to be

erected cn c:iii plece or parcel of ground shall be cituated

&

1.0 ARG FFEERDD T0

1.0 ARGUR

(1) A1l thoce portions of tae said piecce or parcel of ground
at the ground fleoor level of the building or buildings ¢
be erected on the said picce cr parcel of ground the
peacurczents of the said porticns being incdicated oa the
plan amiezed hereto and marked "Ground Flcor Plan”
(uercirafier referred to as “the Greund Floor Plan™) and
for identification purpsse cnly the said portions are shown
coloured pink oa the Grourd Floor Plan end thereon waried
by the lstters *GY 'F* *C' *Bf 'D' and 'i' respectively up
to 2 clear heipght.of 16 feel 9 inches ir Tespect of these
portions shown coloursd pink and rospectively marked ‘G,
*28 ond 'C* on the Ground Floor Plon and up to & clear
height of 15 feet 9 inches in respect of these portions
ghorn colsured pink znd respectively marked *BY, ‘D' and
tH' on the Ground Flcor Plzn.

(2) All those portions of the said picce or parcel of ground
at the mezzonine flcor level of the building or buildings
to be erccted on the said piece or parcel of ground required
for the provisicn of an enclosed public walkway the mezsure=
pents of the szid pertions being indicated on the plan
annexed hercto znd parzed "Hezzenine Floor Plan" (hereirafter
referred to as “the Hezzarine Flcor Plen") and for

identification purpsse only the said portiors are shown




Ttem.
No. D1

(continued)

coloured pink on the llezzanine Floor Plan arnd thercea
marized by tho letters '#*, 'L*, 'C' and 'B? recpoctively
(it being agreed and declared that tho said poriions
marked by the letters 'F' 2nd 'E' on the Heszanine Floor
Plaun shall project over Crowa land).

(3) A1l those portions of the said picce or parcel of ground
at tke ground floor level and at the mezzanine floor
level of the building or buildings to be erected on the
said piece or pzreel of ground required for the provision
of tvo gets of escalaforsthe measurcments of the szid
portions being indicated cn the CGround Floor Plan and the
lezzanine Floor Plaa and for identification purpose only
the said portiors are shown coloured pinit on tho Ground
Floor Plan znd the Mozzonine Flecor Plan and marked on tho

Cround Floor Plan by the letters 'A' and 'L' respectively

(3]

end parked on the Mezzonine Floor Flan by the letters 'A!

and DY rospectively.
AND the said lessees horeby further covenant with Her said Hajesty
by these presents thot upon redevelopment of the said picce or
parcel of greund or any pari thereof tle coid lessees will at
their orn cxpomse and to the satisfaction of Fer gaid ilajecty's

Director of Public Works provide comstruct and inciall Lh

0

enclosed public walksay and the tvo sets of escalatorsreferred o

[S
7
"5
O
4
o

in tuas Echzdule heoreinbe contained (it being egreed and

declared that the Gimen-ions desipn dieposiiion and height of the
caid erclesed vublic walkuny ard tho two octc of escalatorsslhall

be subject to tio prior approval im writirg of ihe said Director)

AND the e2id leccoes herchy further coverapt with Lor caid llajesty

by these presernts thot upon thz cozpletion of the construction

f/ ) -
7 1. N —

— 7 —



Item.

and inctellation of the said erclosed public vallway and the No. D1
321d ..
tuo cets of escalatersthe/lecsees will at their omm erpense (continued)

caintain repair and uvplecp the caid ciclosed ruvlic wallmoy
and operate service waiatain meplace and keep in good repair
tze two sets of eccalatorsall to bz dene to the sotisfaociion
of the s2id Director'.

(2) The plars orrpexed hoereio ond thareon respectively marked "Crouad
Fleor Plan" and'ilezzanine Floor Plan® and reoferred o in the
Lessee's covenants et foria. im Clause (1) hereof shall as from
the date of these preosents b2 deemed to have been annexesd to aad

to fora part of the said Crozn Lzase a3 varied and wedified es

{3) Ixcept as kereby meodified all the provizicns covencnts stipulaticns
exceptions reservations powers end conditions contained in the
said Cromn lease as varied and modified as aferesaid shall recain
in full force and eficciy

(4) Tae provico for ro-cairy o2 the breach or non-performomce of any
ccvensat contoined in the eaid Crovn Leace as varied and modified
s zforesaid shall extcenu £0 the breach or ncz-perforzance of the

substituted covenants hereirbefore written at Clouse (1) horeof

T UITRESS BIDREOF the Acsistont Registrar Ceperal being duly authorized by
the Gsvernor so to o kas exscuted these presents for azd cn behalf of the

CGovernor by & g his bopd cnd eeal hereunto and the Lessce and the

[

Yortgngee bhove coused their respoctive Cor=on Seals to be hereunto affixed

the éay and year first ebove wriiten. .
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(continued)

Ground Floor Plan
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(continued)

Mezzanine Floor Plan
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(continued)

Sezléd with the Comzon Secl of
¥oodh211 Genpany Linited and
signed by /,‘plf G N ssioy wid O b
S"&mqh ¢ o 0-4" [a

in the prescrce of i

Ve % /v; {
AV W
( [w /c",v, Zn‘fﬂ)

G(\L‘ (A

Forg b -

Sealed with tke Coomon Seal of
The Longhkong aad Shonghai
":ucin'- Cvr';a.u..uon and siced
by~ u;n Lt"w/ 2 d.rvchf[v .J"erjc wv
’: (/qu-‘ﬂ 1“- f/" J’ Ghtve,)-/‘“ (L%

in the prescnce of i-

—

. .-
Nrh ey

L N P A A A A T e o d

il b
( \l Il')"«bw">
(.:’p,‘:v'

Signed Sealed and Delivered by

-
1

Toel M, Glecson, Assistzné
Registrar General, in the

presence of i-

- s LNn
A.s:mt:..nt Tegi

Repistror Cenf‘ 1"‘

us/v-.._avvyvvvvvvvv
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-~ Item.
e T No. D1

THIS IRDELTULES made the éay of v Czs thkousoad ..

: {continued)
nire hundred and seveanty-five BIRUEDN Cur Sovereizn Lody ELIZABLTH IX by
the Groce of God of the United ¥inzdeom ¢f Creot Eritain and Northern
Ireland ané of Eer othor Rezlzs and Territories Queen Eead of the Corzone
wealth Dafender of tho Faith (hereinafter referrcd to as “Eer said

Hajesty") of the cne part apnd TUS CHLILSE LSTATES LILITED a cozmpany

incorgorated in Hong Kong under the Cocpanies Crcéimence and bavin

Hong Kong (hereinafter referred to as Mtke Loszees™) of the other part
WHEREAS -

(2) the Governcr and Cozmander-in-Chief of Fong Xeng (rho and
whose ciucceszors in office and the Acting Covernor for the
time being are hercimafter referred to as “the GovernorM)

is duly suthorized to enter into these preseats in the name

{b) by a Crown Leass (hsreinafier raferred to as "the said Crown

3

Lazase™) dated the 23th day of February 1927 nmade betue Iig

late Hajesty Xipg Csorge V of the cae port and tae Lessce

12}

of the other part ALL {hat picce or parcel of grouad kreown

Iand Office as Inland Lot l0,2317

[¢
g
=1
H
0
3
ot
C
ct
0
e
o
[+
ors
]
2
2

crred to as "the said Lot') was dexised unto
the Lessecs for a terz of 75 years from the 1lith day of
Gctober 1921 (with a right of reonewzl for orce further tera

of 75 years) cubjoct to the rent and covenants therein

reserved and contained;

(c)/4:rﬁasﬁ-d Crown Lezse contains inter 21lia the following covenants

e 221,

or %Zenencnt, rescuages or tercxentis,

to of kuildirzx, clicvatien, character

- N Foammd o -y 2 vnd P
cnd geceristien, and sknll £rent and ranze in a wnifor:

£80006




Item.
No. D1

(continued)

rareer with the building (if any) imwedietely acjoirning
in the same Sircet, and the vhole to be dene to the
satisfaction of tho Surveyosr of Iis zaid iinjesty, Eis
Heirs, Svccessors or focizms, (pow the Director of Publie
Workz) AND AZSD that the z2id lossees taeis successors or
assigns shall crect no buildirgs on the picce or parcel
of ground horeby demised cxczeding cme hundred and tuenty
five feet in hoight e.ee¥;
(d) the lessces have reguested that the szid covenants reforred o

in Recital (¢) immodiztely kereinbafore written ciiould be

ecdified 60 as to porzit marirun development in respect of the

(e) in consideration of the Lessecos entering into these presents
in manner hereinafter appecring end in consideration of an
additional premsua of §6,000,000 having been paid by thoe
Lossees to Her said Kajesty (the receipt whereof is heredby
acknouledged) Her said Majosiy hes agreed to modify the snid
covenants hareinbefore referred to in Recital (e¢) in zarner
hereirafier appearingg

YOO TUIS INDENTUXES WITNLSSLTH that in pursuance of the gaid agreczent and
in consideration of the premises and of the payment es hereinbefore
recited it is hereby mutually agreed botween the parties hereto to the
intent that this agrecment shall be binding on erd enforcezble against
the parties hereto and their respective successors in title to the said
Iot or any part thereof as follows t-

(1) 45 from tho date of these presentc the Lessees' covenants

%]
&)
!,1‘
A}
[
(=]
o
(6]
0.
[§]
[¢]
1
[h]
s

set forth in Kecital (e¢) boreinbefore writte

to b2 and shell be veid cnd of no effect; and the =2id Crovn



Item.
liou of the s2dd eovenmats oot forth 4a Reeital (¢) the No. D1
. . continued
follozing covenanis by tho Lecscss - ( )
"AED ALSO that the 5zid lossess their cuccessars or assirns
M .

X §@~<uu¢b o, eh21l not erect or perzii or suffer to be erccted on the
tee Deed 0 Vouielion

— & ; y
el T 0578 ((“{f’"-

or Q2 b PR e s o .

N> . \%L~3»>)&ﬁ building or buildinrs eoiller than z building or buildirgs

plece or parcel of ground er any part thereof any

which shall in ell respocts conply with the Duildings
Ordinance any rezulations mzle thoreunder and any cconding

legisiation AND ghall not use or allow or suffor to be

used tie eaid riece or parcol of ground or any part trerec?

or any building or buildines erocted er to be erccted

for any purpsso other than for non~induszirial purposes  AlD
erall not use or allow or suffer to be used the said piece
or parcel of ground or any part thereof or apy building or

buildirgs erected or to b2 erscied thereen or ary part or

o

piece or parcel of ground or azy part theresf the s2id
lessees will when roguired by ilar exid Majesty's Registrar

Ceneral (Lozd Officer) =o ¢o do exccute a Loed or Deeds of

Dadication ir such form or forms as shall be epproved by and
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No. D1

(continued)

hereinbofore mcntioned ALL TUOSE arens mers particularly

[ad

deseribed in the Schedule hereinsfter contained unto the

public for the purytrzes of passaze for the pericd during

ES

s

viich the multl-sterey building or buildings to be erccted

on 22id piece or pzrcel of ground shall be situzted thercon

SCHUDULE AR

e _:\—m.q-}-ﬁ o)

(1) A 165 feet 7 inches x 4 feet 4 inches etrip of land alorg
the szouth western boundary of the said picee or parcel of
groungé fronfirg Queen's Road Cextral 2t ground floor Jevel
up to a clear height of 16 feet 9 inches.

(2) AQ3 feet x 6 feet.']_inches :rip of land along the north.
western betndary of the said picce or pareel of cround
fronting Theatre Lana at ground floor level up to & clear
hoight of 16 feet 9 inches.

(3) A9 feot x 9 fest splay at the scuthern corner of the soid
piece or parcel of ground (vhich said southern ceormer is

gituate at the juncticn of Quean's Poad Central and Peddor
Streel) at ground fisor level up to a2 clear heizht of 16
feet 9 inches.

(4) Arcos withir %ho said piece or parcel of ground required
for the provision of two siaircases on both the pround and

first floors of the building or tuildines 4o bo eracted con
& )

of the szid staircases at first floor level togother wit
2n enclosed canozy at first floor level projecting over
Crorn land alang the couth westera boundary ¢f the szid

viece or parcel of ground fronting Queen's Road Cestrel and

alcng the coulh eosteorn boundary of the s52id piecce or pamcel

D)

cf ground frentin



Ttem.
, No. D1

lncution, ¢imenzionn, disrosition, height and decisn of .
(continued)

the zaid ctaircases, appreach amd enclosed cznopy shall

AlID the soid ledscess furtlhor esvensnd with ler s2dd Hajesty by

these presents that upsn redevelopment of the =2id piece or

4 conciruct the soid gial

=z
s |
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15
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Q
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[o]
by
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22
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o
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150
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cozes said approcch and the snid enclosed canopy referred to
the Schedule hereinzafore containedi)

(2) Dxcept s hereby rodificd all the provisions covenanis stipu-
latiocns excepiions reservations povers and conditions contained

11 re-zin in full force and effoct;
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(3) The provise for re-gniry cu the treach or neon-performance of

any covenmnd contained in the 52id Crowa leasze shall extend o
the breach or pon-porfcrmoace of thae substituted covenarts

) haresf or any of theo

L
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I GITLESS WHSREOF the Assistaat Registrar Ceneral beirng éuly cutkorized

by the Covernor so to do has execuicd these rosents for and on bohzlf o
P

the Covernor by setiing his hood and sonl hercurnio and tho Lessees have

suced thueir Cozmor Seal to bz hercunto affized the day and year first

[+




Item. Sealed with the Common Seal of
PJO’_I) 1 The Chineze Dztates Limited
(continued)

"
end siened by JSrr Koasstt
on Y .

Lng Lrva FAN ¢ y:

.;;Z:f J//J@%L il ST sy

,(3‘ (79 Oé \/’W/&(/E 7 /
in the presonce of -

Signed Sealed and Delivered by
Neal M, Gleesea, Assistant
Registrar General, in the

rresence of i-

Nl "l Ml Nt N N Sr? Al W N N N N N AN NS

S H wnn)
tsoistant Pegistrar,
Bepistrar Conaral®s Dopartoiont,
heng Yonge.
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Item. Three photos of the model of the proposed building.
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Buildings Ordinance Office Conference Minutes

Dated 12th December 1978

Item.
No. F1

BOC1I 49/78
12.12.78

Lease Matters &
B (P) Reg. 22 (1)

J/O Harbour Road & Fleming Road Hong Kong
LL. 8392 2/1180/78
HK.C. C.B.S. PHH.
Enquiry 24.11.78

Recommendation That the area reserved in the Conditions of Sale to all

members of the public to pass and repass be NOT regarded as being “dedicated
to the public for the purposes of passage” within the context of B (P) Reg.
22 (1) and therefore the claim for additional plot ratio and site coverage under

this Regulation be NOT entertained.

Problem A claim has been put in for the B (P) Reg. 22 (1) concessions in
respect of the “passage area” referred to in Special Condition 13 (a) of the

Conditions of Sale.

Power B (P) Reg. 22 (1) and lease conditions.

Background / Argument

(@ An enquiry has been received from the developers’ architectural
consultant as to the possibility of granting, by the Building Authority
with the consent of the Government, of additional plot ratio (and
possibly site coverage) under B (P) Reg. 22 (1) which should apply
mn a case where an area within a private lot is dedicated to the public
for the purposes of passage.
that this Regulation should apply to the above site which was
recently sold at a public auction and in support of his claim, the
following arguments, in effect, have been advanced: —

The architectural consultant claims

(1) The “passage area of 1979sq.m. referred to in Special
Condition 13 (a) is private land and is allowed expressedly
under the lease conditions to count for plot ratio and site

coverage calculations.

(i) The area in question, being at ground level and having a clear
height of over 5 m., is clearly designated as a “passage area”
and, to quote, “the whole situation fits into B (P) Reg. 22 (1)

ready-made”.

&7



Item.
No. F1

(continued)

(b)

(ili) The silence of the lease on the point at issue should be taken
to mean consent. Having regard for the specificness as to
allowance or prohibition in respect of a number of other
matters, e.g. carparks, the enquirer opines that the generai
rule of interpretation should apply: “EXPRESSIO UNIUS
EST EXCLUSIO ALTERIUS” — The express mention of
something is to the exclusion of other things

(iv) It has also been asserted that this lot should be equated to
the adjacent lot I.L. 8469, Queensway where arising from the
obligation under the lease to provide a bus terminus, a plot
ratio of 18 has been permitted under the lease conditions.

(v) Because of the requirement of the lease that 400 public parking
spaces are to be provided and to count as gross floor area,
there is no questicn of excessive plot ratio as the eventual
plot ratio of the development, with the B (P) Reg. 22 (1)
concessions added but the parking space gross floor area sub-
tracted, would only amount to 14.68 which is less than the
permissible figure of 15.

(vi) It has also hinted that to avoid unneccessary litigation and
its undesirable consequences, the Government shculd not
“refuse something which is allowed under the Buildings
Ordinance and not prohibited under the Lease Conditions”.

The recommendation of this paper is based on an argument which, it
is submitted, outweighs the enquirer’s representations. Conference
is requested to take cognizance of the margin against Special
Condition 13 (a) & (b) on page 5 of the Conditions of Sale wherein
the words “Right of way” are printed. It is felt that the enquirer
has failed to accord due significance to these words which should
have served, beyond reasonable doubt, as an indication to all bidders
at the time of the public auction for the sale of this site that the
“passage area” is a right of way in favour of the public. It is
further submitted that in the eye of the law, the “passage area” should
be construed as an area reserved to the Crown and the land owner

has no right whatsoever to dedicate it.

Plans Lease plan will be tabled.

DECISION Conference
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Sketch Section of the proposed Building Item,
No. G1
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Item.
No. H1

Affidavit of Vincent Paul Probert
dated 17th October 1979,

I, VINCENT PAUL PROBERT of Flat 38, Chater Hall, 1 Conduit
Road, Hong Kong make oath and say as follows: —

1. I am employed by the Hong Kong Government as a Building Surveyor
in the Buildings Ordinance Office.

2. On the 4th April 1979, Lo Yuk Siu of Y. S. Lo & Associates,
Architects and Engineers, submitted to the Building Authority an application
for approval of Building Plans for an office/commercial building on Inland
Lot 8392. There is now produced and shown to me marked “Exhibit A” a
bundle of Building Plans, Drawing Numbers 2-02 to 2-72 inclusive, which
are the Building Plans submitted.

3. Accompanying the said Build'ng Plans were photographs P.1-P.3
inclusive of a schematic model of the proposed building. There is now
produced and shown to me marked “Exhibit B” a bundle of the said photo-
graphs numbered P.1-P.3 inclusive which are the photographs submitted.

4. On the 1st June 1979 a letter was sent by the Building Authority
to Lo Yuk Siu refusing the application. There is now produced and shown
to me marked “Exhibit C” a copy of the said letter.

5. I am familiar with the building erected on Inland Lot 8390. 1 have
examined the photographs annexed to the affidavit of Ma Yuk Piu and am
able to say that the supports to the podium seen in those photographs abut
the boundary of the Lot.

6. There is now produced and shown to me marked “Exhibit D” a true
copy of the Lease Conditions of Inland Lot 8390.

SWORN at C.D.O. (Central &

Western) Hong Kong, this 17th
day of October 1979. ‘

before me,

DEBORAH TENG (MRS.)
Commissioner for Oaths.

C.O.D. (Central & Western)

10

20



Building Authority’s Letter Item.

dated 1st June 1979. No. H2
Office of the Building Authority,

BOO 2/1180/78 Public Works Department,
Murray Building, 8-10th floors,

Mr. LO Yuk-sui, Garden Road,

22nd Floor, Hong Kong.

Chow Tai Fook Commercial Building,

121 Des Voeux Road Central, Tel. No. 5-2670-2356

Hong Kong. / June 1979

Dear Sir,

Junction of Harbour Road & Fleming Road
IL. 8392

I refer to your application submitted on 4th April 1979 for approval
of proposals.

It is the usual practice in the Buildings Ordinance Office for all sub-
missions to be checked carefully to ensure that contraventions of the Buildings
Ordinance and Regulations are not present and that from other aspects
where the public interest is involved, the proposals are viable. However,
the pressure of work in the Buildings Ordinance Office is such that this usual
practice cannot be followed without most serious delay continuing to affect
all submissions to the B.0.O. Therefore, your application has been checked
on the basis of certain elementary checks only but this elementary checking
has disclosed that

(Please see overleaf)
and your proposal therefore is disapproved.

This curtailment of the usual range of checks emphasizes your duties
and responsibilities as Authorised Person and I must stress the importance
the Building Authority attaches to the proper assumption of responsibility
by Authorised Persons. It is self-evident that any alteration to a building
during erectiton or on completion, costs money and causes delays. Where
the Building Authority is of the opinion that an Authorised Person has
failed in his duty appropriate action will be taken.

Please ensure, therefore, that a re-submission complies fully with the
Buildings Ordinance and Regulations, and that all relevant information is
attached.

Yours faithfully,
VPP/vc
V. P. PROBERT

pro Building Authority.



Item.
No. H2

(continued)

(b)

(c)

(d)

0

(g)

(h)

(1)

1)

5.

The canopy over the future road to the north contravenes Buildings
Ordinance Section 31 (1).

The public carparking at 4th, 5th and 6th floors has not been included
in your lot ratio and site coverage calculations (Building (Planning)
Regulations 20, 21 and 23).

The bay windows have not been included in your calculations for
site coverage (Building (Planning) Regulations 20 and 23).

Concessions in accordance with Building (Planning) Regulation 22 (1)
for the “passage area” will not be granted (Building (Planning)
Regulations 20 and 21).

All void areas apart from those at 1st floor adjacent to the escalators
and the circular ramp must be included in gross floor area calcula-
tions. Building (Planning) Regulations 20, 21 and 23. Your attention
is drawn to P.N. 197413 to Authorised Persons and Registered
Structural Engineers.

The architectural projections contravene Buildings Ordinance Section
31 ().

The street shadow area over the 22.5 mm width of Harbour Road
contravenes Building (Planning) Regulation 16. You are advised to
submit Form 29 to regularise this aspect.

At least one exist from the basement storeys must discharge directly
to the street (Building (Planning) Regulation 41 (1) and Fire Code
Para. 25 (3)).

Only one in three of the staircases may discharge through fire resisting
self closing doors to an unprotected lobby, hall on shopping arcade
(Building (Planning) Regulation 41 (1) and Fire Code Para.
15 (1) (b)).

The refuse hoppers must not be sited in the staircase enclosure
(Building (Planning) Regulaticn 41 (1) and Fire Code Para. 14).

The Chief Engineer, Highways/Hong Kong has commented as

follows : —

(a)

(b)

The circular ramps to the carparks at 4-6/F., is considered too tight
and an alternative is shown on the attached transparency which
preserves the run-in/run-out arrangement.

The dimensions of the carparking spaces should be shown:-—

(i) parallel to circulation route: 5.05m X 2.3m with 1.5m gap
between pairs; and

(ii) perpendicular to circulation route: 5.05m X 2.45m.

— 9 —
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(¢) The design of the junction between exit ramps for the upper floors Item.
and basement floors should be such that sufficient sight distance is No. H 2
provided between two approaching vehicles. (continued)

(d) A ticket office should be shown to ensure that sufficient waiting
space are provided for incoming vehicles; and

(e) Details of the 2 proposed footbridge should be submitted in due
course.

6. The Director of Urban Services, with regard to refuse collection has
commented as follows: —

10 (a) It is apparently impossible for the Refuse Container Vehicle (R.C.V.)
to gain access to the refuse stores at 2nd basement level due to
insufficient headroom.

(b) A more suitable refuse stone could be provided at 1st basement level.

(c) Because the R.C.V. will have to go against the direction of flow of
the traffic, assistance will have to be obtained from the management.

(d) 1t is considered that the following criteria should be adopted to
permit access to the basement —

(i) headroom 3.7 m; and
(i) floor loading of 15.5 tonnes; and
20 (e) The characteristics of the present R.C.V. are: —

height : — 3.35m
length: — 7.92m

width : — 2.59m
gross weight :— 15.50 tonnes
turning circle :— 1494 m
ground clearance :— 0.28 m
bin hoisting height : — 4.60 m
7. It is noted that curtain walling is to be used and you should submit
details of : —
30 (@) cladding materials;

(b) framing;

(c) method of fixing and support; and



Item.
No. H2

(continued)

(d) consider differential movement between the cladding and the structure.
These details and supporting calculation should be submitted in due

course.

8. Under Special Condition 3 (@) (i) of the Conditions of Sale you are
required to construct two footbridges, the details of which should be submitted
for approval in due course.

9. With regard to Special Conditions 7, 11 (b), 12 (a) and 13 (a) of the
Conditions of Sale, which require the Special Approval in writing of the
Director of Public Works, these items are being dealt with as a separate item,
and your attention is drawn to Buildings Ordinance Section 14 (2).

10. It is noted that a number of street signs and lamp posts may be
affected during redevelopment of this site and you are advised to consult
the Chief Engineer, Highways/Hong Kong, in this respect. Your plans are
returned herewith together with the comments of the Director of Fire
Services. On resubmission 6 sets of plans should be submitted.

10



Agreement and Conditions of Sale of Inland Lot No. 8390

THE LAND OFFICE,
REGISTRAR GENERAL'S DEPARTMENT,

CENTRAL GOVERNMENT OFFICES,
(WEST WING) 11TH FLOOR, -
HONG KONG.

M EAREE
IN REPLY PLEASE QUOTE THIS REF. Y 0 )_/501/75 L/:‘J
9 0CT 1978

REEB YoUur RzF.:

’ REAIST 7D in the Land Office ov
B, ¥ingz Cheung Healty Linited, : -
Ak Ming Zealty ILimited and Mem.rial No.
Inland Holdings Limited, 1632446
c/o Hessras Iton 3. . Chow & Assoclates, on .
irchitects asd Censulting Tngineers, 21 DEC 1378 //

31C01 ~dvauxce Puilding, i (,’)«
Z.~38 Des Voeux Hoad C., 'B/Land Cificer,

- 7

lerg donge ~

Lzar dirs,

Inland 1o% 10,0350 = iaxbour leed

“ith reference to your spplication sddressed to the Director
cf Tublic Torks, I have to inform you that in consideration of your
paymeat to Government of an sddidonal premium anocuating to 440,060
{the receipt whereof is hersby scknowledged), Govermment has approved.

& modification «f Conditiocns of Sale 10.10974 (hereins{ter referred to
as "the said Corditins®), under which the stbove-menitioned lot 1a held,
so &3 to permit the consitruction of s Irenzformer room at the bascment
level of tha building to be erscied on tnhe lo%, zubjsct to the following
corditicns and to the zccepiance thereol by you acd your under-menticned

rortgagee in the mamner state@ in paragraph £ hercel :-

(1) sith offect Prom the date of this lstier, 1.ccial
Condition ;o.{11) o the sald Conditions sinall De
deleted and the following shall be substitated

therefors
?(31){a) Uhon develorment or redevelopment of ‘he

lot or any part thereof, any building or buildings to
be erected therecon shall in all respecis comply wiih
the Zuildings Urdinance, any regulations nade thereunder

end any amending Jlegisiation,

Correspondence should be addressed to ““The Land Officer”’, and not to individual officers,
X A B HFHE L MR EEK

Ttem.
No. H3



Item.
No. H3

(continued)

(v) liot mors than two basement floors shall be
provided in the building or buildings srected or o be
erected on the loty Such beszsement flacr or floors may
be constzuoted to extend over the areas shown coloured
pinic, pink cross-hatched black, purple and purple crosse
hatohed green on the plan annexed hereto, and will not
be taken into account for ths purposes of caloulating
the permitted plot ratio a3 defined in the Building
(Flanning) Regulations end any smending legislation.
Such basement floor or floors shall not be used for
any purpoee cther than for the purposes o perking
motor verioles or houxing duilding servioe plants
(inoluding trensiormers) or bothe

{c) Any rocm or space or structure io be
provided within the lot for housing a traus{ormer or
transformers shall be situated at basement level only
and at such positico as the Director o fublia Terks
chall spprove and shall be direotly acceszible frem
the zround £loor level."

(2) ZFxcept as hereby modifled, all the terms ard conditions

(3)

(1)

»ccntained in the meid Conditiona shall remein in full
force and eff'octe

You shall, if required by the Land Orficexr s0 to dog
exeocute a formal /greement inecrporating all ths
conditions herein contained in such Do as the Lad
Officer may reculres

The condition of re-entry on the breach, non-cdbservance
or ron=-performacce of any «f the conditions ocntsined in
the asaild Conditioms shall exterd to the bresch; noo=
thbaervance or non~perfarmance of any of the foregaing

oconditions,.
— 96 —



- 3 - Item.
No. H3

_ (continued)
2. iIff the foregolng conditions are accestadlo to you, I shall

be glad if you vill signify your accepiance by exzouting, under seal

in sccoxdance with your respective srtioles of 4o sociaticn, the dockets
cn both copies of this letter, and also arrsage for Benque Belge Pour

L' Stranger Sociate inonyme, the morigagse under Building Morizage
Hemorial Uoe1505833, to sdznify its acceptance by executing, under

seal in gcoardance with its Articles of Associaticm, the last docket
provided herecn, ifter executicn, pleass meturn to ne both coplea of
ithls lstter together with certified true copies of the resolutions of
your EBoards of Iireciors wherevby suthority 1s given to the affixing

of your Common Seala to thia letter, whareupcn tha modification will

be recorded by an appropriate erdorserent on the copy of the said
Conditicma retained in this ofMce and this lotier Wil ve registered
by memorials On completion the criginal of this lciter will be returned
to you for relentim, You may attach it £ record purpose to the other
lend documents in your possessicus

Yours faitinlry,

,-, e
B /’

(4’/}/?///2 y L:‘;."

e i

(roed u, x}let:aq:)
Apsistant Registror Ceceral.



Item. - -
No. H3

(continued)

We hereby agree to an cept the foregoing couditions.
WAH HA/REALTY CO., LTD.

fcdaensa } //
=~ Theam Slew) ff] 7 /

(Cheuns Kung Hai)

/ -~ Director
vitnessy (Yong Xam Kwan)
(Signature and uame (Seal of . Yipg Cheung Lealiy
in block letters.) Linited and signatures and

negmes in bloek letterns o1 ita
attesting officers and

description of their oftices.)
Addresst /o G7 iiew.Henry House

10 Ice House St., ilong rong,

Cceoupation: Secretary

p)
/17 (Chkhlé, M'N(:I a1 ) {/7

%itneass (
{Signature and name Dmcaf‘(}.\eal of Alkx Ying Reslty .imited.
in block lstters.) and signatures and names in
(WKena Yo Suw) block letters of its attusiing

of Picers and desowription of
tredr of'ficss.)

2 517 N
Addresss <4U! -uiscurne Plaza,

Juzen’s Rouad Cep wral, HK,

UU

Cccupations . \”\ETM\/



Titnesst

(Signature ocd neme
in block letters.)

Addresas Yip Fung Building
Room TO1-8
D!'Aguilar Strcet,
Hong Xong

fanaging Clerk-to
essrs. “, K. Lam &
o

)

Draguassve
S0
’( A Q/ oG KONG
Iz / -
LAV L Goans
LAT MAN YIU ./

c/o Banque Belge pour
1*Etranger S.A.,
HONG KONG.

Titnwsas

{Ciznature and name
in block letters.)

Address: C/0 Bangue Belze Pour

L'Etranger 5. A,
Hou gz rfong
Edingburgh House
Hong IZong

{ccupatim: Bonker

[ (.’: ,/ ’ 5
LAM, C,

i<
s L (KETTIL HON KEUNG

Item.
No. H3

{continued)

’ .

/.

{Seal of Inland loldlngs Timited
and sifmatusrss and pnames in

block k tters of its atiasting
afPicers and descriptica of
their offices.)

R.A. CANTERS

RUTH CHOW LEE
(Mrs)
\

[ceal of Zanzue Balge rour
1,* “trangor Scolets incnvimy
and signatures and names ‘o
vlock ietters of Ats pttnating

rsheir Il oes.d)

Directox
M.Chung



Item.
No. H3

(continued)

Land QOifice
GCopy

Darticulars and Conditions of Sale by Pubiic Auction to be held on

the 30th day of November, 1976 at 2.30 p.m. in the Theatre of the City Hall, Hong Kong, by
Order. of His Excellency the Governor of one Lot of Crown land between Gloucester Road and
Harbour Road in Hong Kong for a term of 75 years commencing from the date of this Agree-
ment at the rent specified in the Particulars of the Lot and with the option of renewal for a
further term of 75 years at a Crown rent to be fixed by the Director of Public Works as the
fair and reasonable rental value of the land at the date of such renewal.

PARTICULARS OF THE LOT

. Area in
No. of Registry : e A Crown
Sale No. Location Site Square Rent
metres
3
1 Inland Between Gloucester | As delineated and shown | 43404 1,000
Lot No. |Road and Harbour |[coloured purple, purple per annum
.8390 Road, Hong Kong |cross-hatched green, pink
and pink cross-hatched
black on the plan annexed )
Bereto sl bk Gracinf Gindlibins crypfisd
T Sl G O PO S L 7. 2((_7/?
L .

GENERAL CONDITIONS e
¥-)- 7%
1. Subject to General Condition No. 3, the highest bidder shall be the purchaser, and if any
dispute arises between two or more bidders the lot shall be put up again at a former bidding.

2. The auctioneer shall regulate the bidding.

3. ‘The lot is offered for sale subject to a-reserve price and to the rights of Her Majesty the
Queen to bid by any officer or other person or by the auctioneer and to withdraw every or any lot
before it is sold.

4. (a) Immediately after the fall of the hammer, the purchaser of the lot shall sign the
Memorandum of Agreement hereinafter contained for completing the purchase according to these
Conditions and the Special Conditions attached and shall pay to the auctioneer in cash or by
cheque which shall be certified by the bank on which it is drawn which shall be a bank duly
licensed by the Governor-in-Council under Section 5 of the Banking Ordinance the sum of $1,000,000
as a deposit and in part payment of the premium at which the lot shall have been purchased
(hereinafter referred to as “the said premium”) and shall, within one calendar month of the day of ‘Tkﬂ 1)5“'/\‘1«(9_,
sale, (subject to the provisions of General Condition No. 4(b}), pay to the Government of Hong tha [sC &
Kong the balance of the said premium. The purchaser shall also sign the sale plan. ?C e Tad qf ¢
- : SRR
(b) (i) The purchaser shall be entitled to elect immediately after the fall of the hammer ol @:t‘;;% il }\ .
to pay the said premium by 10 equal annual instalments together with interest at the rate /; PR */
of 10% per annum on the balance from time to time outstanding, it being agreed that the amount Ve anlio, T8
of each of:the said 10 equal annual instalments (including interest) will be calculated by applying e 7 200
a factor of 0.14795036 to the said premium. ¢ A p4s. 20
3 . paid o G324
(ii) In the event of the purchaser so electing, be shall pay to the Government of

November in each succeeding year up to and including the 30th day of November 1985. The
purchaser shall be entitled at any time, after giving and on the expiry of reasonable notice:
to the Director of Accounting Services of his intention so to do, to pay off in one lump sum -
the whole of the outstanding balance of the said premium together with intrest accrued thereon -

at the said rate to the date of payment.

Hong Kong within five days of the date of sale the first of the said 10 equal annual instalments gg Z, st
less the deposit paid under General Condition 4(a) hereof. The second of the said annual in- i J
stalments shall be paid by the purchaser to the Government of Hong Kong on the 30th day of ﬁ’d‘

November 1977 and the remaining eight such instalments shall be paid on the 30th day of ) ,77

5. If the purchaser shall, on the fall of the hammer, fail to make the required payment to "7.- ;. .
account of the said premium, as provided in General Condition No. 4(a) hereof, Her Majesty may e R
enforce the sale or the auctionser may declare the sale void and re-expose the lot for sale, but A

— 100 —
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without prejudice to recourse against the defaulting purchaser should the lot on re-sale not realize
the amount of such defaulting purchaser’s highest bid. If the purchaser shall fail to pay the
balance of the said premium as provided in General Condition No. 4(a), or if having elected to pay
the said premium by ancual instalments, he shall fail to pay the balance of the first annual in-
stalment as provided in General Condition No. 4(b), Her Majesty may either enforce or cancet
the sale. On cancellation the said payment to account of the said premium by the defaulting pur-
chaser shall by wholly forfeited to Her Majesty, and Her Majesty shall be at liberty to resell the
lot at such time and place and in such manner as to Her Majesty shall seem fit, and all expenses
-attending a resale or attempted resale and any deficiency which may result on a resale shall be
made good and pajid by the defaulting purchaser and be recoverable by Her Majesty as liquidated.
damages. Any increase of price on a resale shall belong to Her Majesty.

6. The person who signs the Agreement as purchaser shall be deemed to be the principal
unless at the time of signing the same hé shall disclose the fact that he is acting as an agent only,
in which case he shall at the same time disclose the name of his principal and insert the same in
this Agreement. Where the purchaser signs as agent or attorney the Agreement shall within seven
days of the sale be confirmed by the formal signature or execution thersof by the principal to the
satisfaction of the Land Officer unless such agent or attorney shall show to the satisfaction of the
Land Officer that he is legally authorized to act as agent or attorney for the principal. The pur-
chaser shall not be given possession of the lot until the foregoing requirements have been fulfilled.

7. The purchaser shall apply to the Director of Public Works for the lot to be set out on the
ground and shall not commence any operations for building thereon until it shall have been so set
out by the Director of Public Works. If the purchaser erects any building otherwise than in dus
accord with such setting out he shall, when called upon by the Director of Public Works so o de,
demolish such building and shall rebuild as directed by him. If the purchaser fails to demolish
any building as aforesaid it shall be lawful for the Director of Public Works to have such build~
ing demolished and the purchaser shall pay on demand the amount certified by the said Director
to be the cost of such demolition.

8. The purchaser of the lot shall throughout the tenancy maintain all buildings erected or
which may at any time hereafter be erected on the lot in good and substantial repair and condi-
tion, and in such repair and condition deliver up the same at'the expiration or sooner determina-
tion of the tenancy. In the event of the demolition at any time during the tenancy of any building
then standing on the lot or any part thereof the purchaser shall replace the same either by sound
and substantial buildings of the same type and of no less volume or by buildings of such type and
value as shall be approved by the Director of Public Works. In the event of demolition as afore-
said the purchaser shall within one month of such demolition apply to the Director of Public
Works for consent to carry out building works for the redevelopment of the lot and upon receiving
such consent shall within three months thereof commence the necessary work of redevelopment
and shall complete the same to the satisfaction of and within such time limit as is laid down by
the Director of Public Works.

9. (@) The boundaries of the lot shall be determined by the Director of Public Works
(whose decision shall be final) before the issue of the Crown lease. In the event of any excess
or deficiency in area being found to exist as compared with the area specified in the Particulars of
the Lot the amount to be paid by or to be refunded to the purchaser in respect of such excess or
deficiency will be calculated at the rate per square metre at which "the lot is sold.

(b) The purchaser shall permit boundary stones properly cut and marked with the
number of the lot to be fixed at each angle thereof and either in or on the land itself or in or
on any building erected thereon as may be required by the Director of Public Works and shall pay
the fees prescribed by him therefor as well as the prescribed fee for the refixing of such boundary
stones which, through being lost, damaged or removed, need replacing.

10. Any private streets, roads and lanes which are required to be formed shall be sifed; to
the satisfaction of the Director of Public Works and included in or excluded from- the area to be
leased as may be determined by him and in either case shall be handed over to the Government
free of cost if so required. Where taken over by the Government the surfacing, kerbing, drainage
(both foul and storm-water sewers) and chanvelling shall be carried out by the Government at
the cost of the purchaser and thereafter maintained at public expense but where remaining part of
the area leased or to be leased, such streets, roads or lanes shall be surfaced, kerbed, drained,
channelled and maintained by and at the expense of the purchaser, to the satisfaction in all respects
of the Director of Public Works. ’
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11. The fulfilment by the purchaser of his obligations under these General and Special
Conditions shall be a condition precedent to the grant or continuance of the tenancy and in the
event of any default by the purchaser in complying therewith such default shall be-deemed to be
a continuing breach and the subsequent acceptance by or-on behalf of the Crown of any Crown
rent or rates or other payment whatsoever shall not (except where the Crown has notice of such

"breach and has expressly acquiesced therein) be deemed to constitute any waiver or relinquishment

or otherwise prejudice the enforcement of the Crown’s right of re-entry for or on account of such
default or any other rights, remedies or claims of the Crown in respect thereof under these Condi-
tions which shall continue in force and shall apply also in respect of default by the purchaser in
the fulfilment of his obligations under the General and Special Conditions within any extended or
substituted period as if it had been the period originally provided.

12. (@) Upon any failure or neglect by the purchaser to observe or comply with any of the

conditions of this Agreement the Crown shall be entitled to re-enter and take back possession of
.the lot and all buildings, erections and works thereon and thereupon this Agreement and the.

rights of the purchaser hereunder shall absolutely cease and determine but without prejudice
nevertheless to the rights, remedies and .claims of the Crown in respect of any breach, mon-
observance or non-performance of the terms and conditions hereof.

(b) In the event of re-entry by the Crown for or in respect of or arising out of the
breach, non-observance or non-performance by the purchaser of the provisions of the General
and Special Conditions, the purchaser shall not be entitled to any refund of the said premium paid
by him or any part thereof or to any payment or compensation whatsoever whether in respect of
the value of the land or any buildings thereon or any amount expended by the purchaser in the
preparation, formation or development of the lot or otherwise.

13. (@) When the conditions herein contained have been complied with to the satisfaction
of the Director of Public Works and the Land Officer, the purchaser shall subject to approval of
his title by the Land Officer be entitled ‘to a lease of the lot as described in the Particulars of the
lot for the term stated in the preamble to these Conditions and containing the option of renewal
therein specified.

(b) The purchaser shall take up the Crown lease for the lot when called upon to do so
by the Land Officer and shall pay the prescribed fees therefore and an endorsement by the Land
Officer on these Conditions or on the Land Office Registers that plans of the lot or any Specified
part thereof are in the Land Office and that the Crown lease thereof must be taken up before
any further dealings with the lot or such specified part can be registered, shall have effect accor-
dlng]y In the event of more than one building being erected on the lot the purchaser may be
required to take up a separate lease for the site of each separate building and shall pay the
prescribed fees for every additional lease so required to be taken up.

(¢) Pending the issue of the Crown lease the tenancy of the lot shall be deemed to be
upon and subject to and such Crown lease when issued shall be subject to and contain all excep-
tions, reservations, covenants, clauses and conditions as are now inserted in the Crown leases
of similar lots in Hong Kong as varied, modified or extended by the General and Special Condi-
tions.

14. The expression “purchaser” shall in these General and Special Conditions include the
person entering into and executing this Agreement and where the context so admits or requires
his executors, administrators and assigns and in the case of a corporation its successors and
assigns, and the expression “lot”, except where the context otherwise refers, means the lot stated
in the Particulars of the lot hereof. Where the context so admits or requires, words importing
the masculine gender shall be deemed to include females and corporations, and words in the
singular shall be deemed to include the plural.

15. The foregoing General Conditions shall be read and construed as varied or modified by

the Special Conditions hereinafter contained and the expression “these Conditions” whenever used
shall mean and include the General and Special Conditions.
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Explanatory Note

This note does not form part of the Conditions of Sale but is purely for guidance of
prospective purchasers as to the impﬁcatiou of Special Condition No. (11)(a).

it is confirmed that if the lot is used either wholly or in part for the purpose of
a hotel the Building Authority will not be prepared to permit modification of the Building
(Planning) Regulations.
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SPECTAL CONDITIONS

(1) Subject to payment of the said premium as provided in General Condition No. 4(a) hereof
or the first annual instalments thereof as provided in General Condition No. 4(b) hereof, and
subject to the provisions of General Condition No. 6, hercof, possession of the lot shall be
deemed to have been given to the purchaser on the date of this Agreement.

{2) Crown rent for the lot shall commence from the date of this Agreement, shall be as
specified in the Particulars of the Lot hereto and shall be payable by equal half yearly payments
on the 24th day of June and the 25th day of December each year the first half yearly rent or a
due proportion thereof being payable on the next half yearly date following the date of this
Agreement.

(3) (@) The purchaser shall, within 36 months from the date of this Agreement at his own
expense and in all respects to the satisfaction of the Director of Public Works carry out and
complete the necessary works more particularly specified in Special Condition No. (14) hereof
on or within the areas delineated and shown coloured green and yellow on the plan annexed
hereto. In the event of the non-fulfilment of the purchaser’s obligations under this Special
Condition or under Special Condition No. (14) hereof within the prescribed period aforesaid, the
Government may carry out the necessary works at the cost of the purchaser who shall pay to
the Government on demand a sum equal to the cost thereof, such sum to be determined by the
said Director whose determination shall be final and shall be binding upon the purchaser.

(b) For the purpose only of carrying out the necessary works specified in Special Con-
dition No. (14) hereof only, the purchaser shall, on the date of this Agreement, be granted posses-
sion of the areas shown coloured green and yellow on the plan annexed hereto. Possession of
the said areas shall be re-delivered on demand and in any event shall be deemed to have been
re-delivered to the Government by the purchaser on the date of a letter from the Director of
Public Works indicating either that all mecessary works specified in Special Condition No. (14)
hereof have been completed or that the General and Special Conditions herein contained have
been complied with to his satisfaction. The purchaser shall at all reasonable times while he
is in possession of the areas shown coloured green and yellow on the said plan allow free access
over and along the said areas for all Government and publi¢ vehicular and pedestrian traffic.

(4) The purchaser shall not without the prior written consent of the Director of Public
Works use the areas shown coloured green and yellow on the plan annexed hereto for the purpose
of storage or for the erection of any temporary structure.

(5) The purchaser shall not cut away, remove or set back any land adjoining the lot except
with the prior written consent of the Director of Public Works.

(6) In the event of spoil or debris from the ot or from other areas affected by any develop-
ment of the lot being eroded and washed down on to public lanes or roads or ipto road-culverts,
sewers, storm-water drains, nullahs or other Government properties, the purchaser shall be held
responsible and shall pay to the Government on demand the cost of removal of the spoil and
debris from or of damage to the public lanes or roads or road-culverts, sewers, storm-water
drains, nullahs or other Government properties. The purchaser shall indemnify the Government
against all actions, claims and demands arising out of any damage or nuisance to private property
caused by such erosion and washing down.

(7) No earth, debris, spoil of whatsoever nature, or building materials shall be dumped on
any adjoining Crown land:

(8) The purchaser shall take or cause to be taken all proper and adequate care, skill and
precautions at all times and particularly during any comstruction, maintenance, renewal or repair
work to avoid doing any damage to any Government or other existing drain, waterway or water-
course (including water main), footpath, sewer, nullah, pipe, cable, wire, utility service or any
other works or installations (all together hereinafter referred to as “the said works and services™)
being or running upon, over, under or adjacent to the lot or any part thereof, provided that the
purchaser before carrying out any such work as aforesaid shall make or cause to be made such
proper search and enquiry as may be necessary to ascertain the present position and levels of
any of the said works and services, and shall submit his proposals for dealing with any of such
said works and services in writing to the Director of Public Works for his approval in all respects,
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and shall not carry out any work whatsoever until the said Director shall have given his written
approval to the works and to such proposals aforesaid, and shall comply with any requirement
of the said Director in respect of the said works and services, and shall bear the cost of meeting
such requirements including the cost of any necessary diversion, relaying or reinstatement, and
shall at his own expense in all respects repair, make good and reinstate to the satisfaction of the
said Director any damage or disturbance caused to the surface of the lot or any.of the said works
and services running on, over, under or adjacent to the lot in any manner arising out of any such
construction, maintenance, recewal or repair work. If the purchaser fails to carry out any such
necessary diversion, relaying, repairing, makmg good and reinstatement of the lot or any part
thercof or of any of the said works and services to the satisfaction of the said Director he the
said Director may carry out any such diversion, relaying, relaying, reinstatement or making good
as he considers necessary and the purchaser shall pay to the Government on demand the cost of
such works.

(9 The purchaser shall develop that portion of the lot shown coloured pink and pink cross-
batched black on the plan annexed hereto by the erection thereon of a building or buildings

complying with these Conditions and in all respects in accordance with the provisions of all V4~ “] 7
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Ordinances, By-laws and Regulations relating to building and sanitation which are or may at any mtic 4-” zc—C 27

time be in force in Hong Kong, such buﬂdmg or buildings to be completed and fit for occupa-
tion on or before the 31st day of December, 1981 and shall expend thereon a sum of not less
than $27,250,000 (such sum to exclude moneys spent on site formation, foundations, access
roads and other ancillary works).

(10) The de51gn and disposition of the building to be erected on the lot shall be subject to
the approval in writing of the Director of Public Works.

(11) (@) Upon development ‘or redevelopment of the lot or any part thereof, any building
or buildings to be erected thereon shall in all respects comply with the Buildings Ordinance, any
regulations made thereunder and any amending legislation.

(6) Not more than two basement floors shall be provided in the building or buildings
erected or to be erected on the lot. Such basement floor or floors may be constructed to ex-
tend over the areas shown coloured pink, pink cross-hatched black, purple and purple cross-
hatched green on the plan annexed hereto, and will.not be taken into account for the purposes
of calculating the permitted plot ratio as defined in the Building (Planning) Regulations and
any amendina legislation. Such basement floor or floors shall not be used for any purpose
other than for the purposes of parking motor vehicles or housing building service plants (except
transformers) or both.

(c) Any room or space or structure to be provided within the lot for housing a trans-
former or transformers shall be situated at ground level only with access direct from the open air
and such position as the Director of Public Works shall approve.

(12) The purchaser shall at his own expense and to the satisfaction of the Director of Public
Works erect over the areas shown coloured pink cross-hatched black, purple and purple cross-
haiched green on the plan. annexed hersto at a leval of 10.32 metres above the IHong Kong
Principal Datum a podium (hereinafter referred to as “the said podmm”) of such design and
standards as the said Director shall approve including the provision and construction of any
supports, access steps and stairways which the said Director in his sole discretion may require.
The construction of the said podium together with such necessary supports, access steps and stair-
ways and the footbridges referred to in Special Condition No. (14) hereof shall be carried out in
such sequence and in such manner as shall be approved in writing by the said Director.

(13) (@) No building or buildings or part or parts thereof, other than supports for a build-
ing or buildings, shall be erected on or over the area shown coloured pink cross-hatched black
on the plan annexed hereto at the deck level of the said podium. The design and disposi-
tion of such supports shall be subject to the special approval in writing of the Director of
Public Works.

(b) Building or buildings or part or parts thereof may be erected over the said area shown
coloured pink cross-hatched black on the said plan provided that there is a clear height ex-
tending upwards from the deck level of the said podium to a height of not'less than 3.66 metres.

(14) (a) The purchaser shall at his own expense and to the satisfaction of the Director of
Public Works—
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(i) lay, form, provide, construct and surface in such manner, with such materials and to
such standards, alignment, levels and design as the said Director shall approve includ-
ing the provision and construction of any draims, sewers, culverts, viaducts, pave-
ments or such other structures as the said Director in his sole discretion may require

0. so that building, vehicular and pedestrian traffic may be carried thereon the portion

ﬁ / -?7 of future public road shown coloured green on the plan annexed hereto, and

>‘(Eii) construct in such manner, with such materials and to such standards, alignment,
levels and design as tie said Director shall approve on and over the areas shown
coloured yellow such walkways and footbridges together with such access steps, stair-
ways, rails and suéh other structures as the said Director may require so that
pedestrian traffic may be carried thereon and thereover.

The purchaser shall thereafter maintain at his own expense the said areas shown coloured green
and vellow and the structures referred to in (i) and (ii} above in good condition and to the satis-
faction of the said Director until the lot has been developed in accordance with these Conditions.
In the event of the non-fulfilment of the purchaser’s obligations under this Special Condition, the
Government may carry out anv of the necessary works at the cost of the purchaser who shall pay
{0 the Government on demand a sum equal to the cost thereof, such sum to be determined by
the said Director whose determination shall be final and shall be binding upon the purchaser.

(b) The column supports for the walk ways and footbridges referred to in Special Con-
dition No. (14)a)(ii) hercof shall be sited in such positions as the said Director shall require
and approve.

(15) (a) (i) No structure or support for any structure shall be erected at or within 5.041
metres above ground level on or over the areas shown coloured purple cross-hatched green on
the plan annexed hereto.

(ii) Subject to (i) above no building or structure, other than the said podium and such
structures including screening walls, fountains, flower-beds and seats as may be approved in writ-
ing by the Director of Public Works, shall be erected at or above ground level within the areas
shown coloured purple and purple cross-hatched green on the plan annexed hereto (hereinafter
referred to as “the said passage area”).

(b) the purchaser shall permit all members of the public at all times and for all lawful
purposes freely and without payment of any nature whatsoever to pass and repass—

(i) on foot over and along the said podium and
(ii) on foot or in motor vehicles over and along the said passage area at ground level

in the same manner as if the said podium and the said passage area were part or parts of a public
street, provided that ingress or egress 10 or from the said passage area for the passage of motor
vehicles shall only be obtained between the points X and Z through Y shown and marked on the
plan annexed hereto.

{(¢) The purchaser shall at his own expense maintain the said passage area and the said
podium in good order and repair to the satisfaction of Director of Public Works and shall not
carry out any works whioch may affect the said podium or the surface of the said passage area
except with the prior written consent of the said Director.

{(d) The purchaser shall not place or allow or suffer to be placed on or within the said
passage area or the said podium any merchandise or goods or stalls or carts or any other article
of any nature whatsoever and in the event of any such merchandise or goods or carts or any other
articles being placed on or within the said passage area or the said podium then and without pre-
judice to any other rights which the Government may have under these Conditions it shall be
lawful for the Government by the said Director or other persons deputed to act on his behalf to
make arrangements for the immediate removal of such merchandise or goods or stalls or carts or
other articles from the said passage area or the said podium to such other place and by such means
as to the Government or the said Director or such other persons shall seem appropriate and the
purchaser shall on demand pay to the Government the cost as certified by the said Director of
removing any merchandise goods stalls carts or other articles in manner aforesaid.

(16) No part of any structure to be erected on the lot shall exceed a height of 182.88 métres
above the Hong Kong Principal Datum.
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(17) The lot or any part thereof or any building or buildings or part of such building or
buildings erected or to be erected thereon shall not be used for any purpose other than non-
industrial purposes.

(18) Space for the parking, loading and unloading of service vehicles and ‘facilities for the
removal of garbage shall be provided within the lot below ground level to the satisfaction of the
Director of Public Works. Such space and facilities shall not be provided at or above ground level.

(19) In addition to the requirement of Special Condition No. (18) hereof but not in substitu-
tion therefor—

(@ In the event of the lot being used for non-industrial purposes but excluding hotel
purposes, space shall be provided within the lot below ground level to the satis-
faction of the Director of Public Works for the parking, loading and unloading
of not less than 4 goods vehicles and the space so provided shall not be used for
any other purpose. The space so provided shall be laid out in such manner that
on entering or leaving the lot no reversing movement of vehicles from or onto the
proposed road fronting the eastern boundary of the lot will be necessary.

(b) In the event of the lot being used (@) wholly for hotel purposes or (b) for non-
industrial purposes including hotel purposes, the following conditions instead of
Special Condition No. (19)(@) hereof shall apply:—

(i) Space shall be provided within the lot and below ground level only to the satis-
faction of ths Director of Public Works for the simultaneous parking of not less
than 5 taxis, 5 hire cars and 3 tour buses, and for the simultancous parking,
loading and unloading of not less than 2 goods vehicles; Provided that picking
up and setting down of passengers only will be permitted at ground level if a
loading bay measuring not less than 3.05 metres in depth and 24.38 metres in
Iength is provided within the lot at ground level for such purposes. The. space
and any loading bay so provided shall not be used for any other purpose.

(ii) The space and any loading bay so provided shall be laid out in such manner
that on entering or leaving the lot no reversing movement of vehicles from or
onto the proposed road fronting the eastern boundary of the lot will be neces-
sary.

(iii) The disposition and layout of the hotel reception area and the access roads,
arcades, passageways, escalators, lift entrances serving the hotel and linking to
the public roads, footways, the said passage area and the said podium shall be
subject to the approval in writing of the Director of Public Works.

(20) Space for the parking of private motor vehicles may be provided within the lot below
ground level to the satisfaction of the Director of Public Works. Such space (if provided) shall
not be used for any purpose other than for the parking of private vehicles belonging to the
occupiers of the building erected on the lot. Space for the parking of private motor vehicles shall
not be provided at or above ground level.

(21) A lay-out plan indicating the parking, loading and unloading spaces to be provided
within the ot in accordance with Special Conditions Nos. (18), (19) and (20) (if provided) hereof
and approved by the Building Authority, or a copy of such plan certified by an authorized person
as defined in the Buildings Ordinance, shall be registered by the purchaser by memorial in the
Land Office. No transaction affecting the lot or any part thereof or any building or part of any
building erected or to be erected thereon shall be entered into prior to such registration. The
parking, loading and unloading spaces indicated on the said approved plan shall not be used for
any purpose other than the respactive purposes set out in Special Conditions Nos. (18), (19) and
(20) hereof. The purchaser shall maintain the parking, loading and unloading spaces in accord-
ance with the said approved plan and shall not alter the layout except with the prior written con-
sent of the Director of Public Works.

{22) The purchaser shall have no right of ingress or egress to or from the lot except between
the points marked X and Z through Y on the plan annexed hereto for the passage of motor
vehicles.
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Ttem. (23) (@) The purchaser shall not except with the prior consent of the Land Officer and in
No. H3 conformity ‘with any conditions imposed by him (including the payment of such fee as may be
: required by him)}—
(continued) . . : : ise di
(i) assign, underlet or part with the possession of or otherwise dispose of the lot or any
part thereof or any interest therein, or enter into any agreement so to do, or
(i) mortgage or charge the lot or any part thereof or any interest therein except for the
purpose of the development thereof and then only by way of a building mortgage
in such form and containing such provisions as the Land Officer shall approve or
Tequire,
unless and until be has in all respects observed and complied with these General and Special
Conditions to the satisfaction of the Director of Public Works and the Land Officer and then
only subject to the provisions of Special Conditions Nos. (24) and (25)." Every assignment,
mortgage, charge, underletting or other alienation of the lot or any part thereof or any interest
therein shall be registered at the Land Office.
(b) Notwithstanding the provisions of any other condition, in the event of the purchaser
having elccted to pay the said premium by instalments he shall not—
(i) assign (other than by way of a building mortgage approved under Special Condition
No. (23)a)(ii) hereof) the lot or any part thereof or any interest therein, or enter
into any agreement so to do, or
(i) except with the prior consent of the Land Officer and in conformity with any con-
ditions imposed by him {including the payment of such fee as may be required by
him), underlet, part with the possession of or otherwise dispose of the lot or any
part thereof or any interest therein for a term exceeding 5 years (including any
renewal thereof) or enter into any agreement so to do—
until the whole amount of the said premium has been paid. The purchaser may, at any time
hereafter, pay the balance of the said premium then outstanding in accordance with the provi-
. sion of General Condition No. 4(b)(ii) hereof.
& Jon med Jieadin X
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{cA_unferiet, part with the possession of or otherwise dispose of the lot except as a whole with-

out having obtained the prior written consent of the Director of Public Works PROVIDED
THAT nothing in this Speciak Condition contained shall prevent the assignment, mortigage,
charge or underletting of undivided shares in the whole of the lot together with the right to the
exclusive use and occupation of individual floors or units of and in any building or buildings
erected thereon.

(b) The purchaser shall not assign or otherwise dispose of -any undivided shares in the
lot together with the right to the exclusive use and occupation of individual floors or units of
and in the building or buildings erected thereon unless he shall have first prepared and received
the approval in writing of the Land Officer for a Deed of Mutual Covenant and a Management
Agreement to be entered into between the purchaser and assignees from him of such undivided

- shares. The said Deed of Mutual Covenant and Management Agreement shall be in such form

and shall contain such provisions as the Land Officer shall approve or require and shall be reg-
istered by memorial at the Land Office.

(¢) For the purpose only of this Special Condition No. (24)(b) the word “purchaser” shall
exclude the purchaser’s assigns other than an assignee of the lot as a whole. 7

7}([(25) (@) The purchaser, to the intent that this obligation shall be binding upon him personally
during the whole of the term of the lease hereby agreed to be granted as well as on his successors
and assigns of those updivided shares in the whole of the lot-which the purchaser is permitted under
these Conditions to assign or otherwise dispose of shall at his own proper costs and charges in-
cluding such costs and charges recoverable under the said Deed of Mutual Covenant throughout
the term of the said lease, and notwithstanding that he has assigned, mortgaged, underlet, parted
with the possession of or otherwise disposed of the lot or some interest therein, well and sufficiently
manage, Tepair. uphold, support, maintain, pave, purge, scour, cleanse, empty amend and keep
the Iot and all buildings and structures erected or to be erected thereon and all walls, banks,
cuttings, hedges, ditches, rails, lights, pavements, privies, sinks, drains, channels, water-courses,
roads, paths, gardens, lawns and recreational and other facilities thereunto belonging and which
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shall in any-wise belong or appertain to the lot in, by and with all and all manner of needful
and necessary reparations, cleansings and amendments whatsoever the whole to be done to the
satisfaction of the Director of Public Works.

(b) Any breach of or failure to observe Special Condition No. (25)(a) shall, notwith-
standing that such breach of failure is in respect of some part of the Iot or some building or part
of some building thereon to which the purchaser does not have the right to the exclusive use-and
occupation, be deemed to be a breach of or failure to observe or comply with a covenant,
condition or stipulation in a Crown lease or tepancy in respect of the purchaser’s relevant
interest in the lot (as well as in respect of the premises and relevant interest to which such
breach or failure in fact relates) for the purposes of section 7 of the Crown Rights (Re-entry
and Vesting Remedies) Ordinance so as to enable such relevant interest to be vested, in the
event of any such breach or failure occurring, in The Colonial Treasurer Incorporated. The
words “relevant inferest” shall mean a relevant interest as defined in section 2 of the said Ordinance.

(c) For the purpose only of this Special Condition No. (25), the word “purchaser” shall
exclude the purchaser’s assigns other than an assignee of the lot as a whdle.]

{26) The purchaser shall pay to the Government on demand any sum which the Director of
Public Works shall certify to be the cost of making good any damage done to adjoining public
roads by the purchaser, his contractors or sub-contractors or his or their workmen or vehicles or
by any spoil from the lot,

{27) No materials shall be dumped or stored, nor shall any work be carried out within the
boundaries of a public road or way without the prior written consent of the Director of Public
Works,

(28) The purchaser shall construct and maintain at his own expense and to the satisfaction of
the Director of Public Works such drains and channels, whether within the boundaries of the lot
or on Crown land, as the said Director may consider necessary to intercept and convey into the
nearest stream-course, catch-pit, channel, storm-water drain or sea all storm-water or rain-water
falling or flowing on to the lot, and the purchaser shall be solely liable for and shall indemnify the
Government and its officers from and against all actions, claims and demands arising out of any
damage or nuisance caused by such storm-water or rain-water.

(29) Any damage or obstruction caused by the purchaser, his servants or agents to any nullah,
sewer, storm-water drain, watermain or other Government properties within or adjoining the lot
shall be made good by the Government at the cost of the purchaser, and the amount due in respect
thereof shall be paid on demand to the Government by the purchaser.

(30) The purchaser shall pay to the Government on demand the cost of connecting any drains
and sewers from the lot to the Government storm-water drains and sewers when laid. Such works
shall be carried out by the Director of Public Works, who shall incur no liability to the purchaser
in respect thereof.

(31) Any foundations to be constructed near or adjoining any sewer, storm-water drain or
nullah within or adjoining the lot shall comply with the requirements of the Director of Public
Works.

{32) The purchaser shall not permit sewage or refuse water to flow from the lot on to any
adjoining land or allow any decaying, noisome, noxious, excrementitious, or other refuse matter
to be deposited on any portion of the lot and shall see that all such matter is removed from the
lot or any building ¢rected thereon in a proper manner.

(33) A filtered water supply from Government mains will be given on the usual terms and
subject fo the provisions of the Waterworks Ordinance, or any enactment amending or replacing
the same, but no guarantee is given that any water that is supplied will be continuously available.

(349 A salt water supply from Government mains will be given for flushing purposes, and
the purchaser will be required to accept this supply and to install plumbing capable of withstand-
ing the corrosive effect of salt water. If a salt water supply iS not available when required, a
temporary mains water supply will be provided for flushing purposes. The temporary fresh water
if required, and the ultimate salt water supply, will be given on the usual terms and subject to
the provisions of the Waterworks Ordinance, or any enactment amending or replacing it.
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(35) Except with the prior written consent of the Water Authority, no fresh or salt water from
Government mains shall be used for any air-conditioning purpose.

(36) For the purpose only of Special Conditions Nos. (11)(c), (16), (18), (19) and (20) herein-
before contained, “ground level” shall be determined, in his absolute discretion, by the Director of
Public Works whose determination shall be final and shall be binding upon the purchaser.

BP) 2(by _ Fon gdddimal consitioma i
Med Yicalim Kot pated 18.6.79

(Mew. No . [ TIE3T6)  attack
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MEMORANDUM OF AGREEMENT

& Hiwg Clicunty REALTY L iIreD V’é Koo 57 Ao lyﬂnﬁy 11/5,,;,5 //b;k/m} Itc(e)m.H3

Between AlK. L. REALTY. LIMTED 0 24e) = b Helbyen (X U/rv) s S (comtined)

. WA D HzLDM/_ ¢ (,//’//IED é/\/’rn_? C/Ko Ko G(‘j 7ﬁﬂw #/7 %

(herein reff/errej to as “tﬁg %urghasgé: of the one part and His Excellency the Governor of the
other part Whereby It is Agreed that the purchaser having been declared the highest bidder for
the lot described in the foregoing Particulars of Sale at the premium herein specified and having
paid the required deposit specified in General Condition No. 4(a) (the receipt of which is hereby

acknowledged) hgreby agrees to pay the balance of the said premium in accordance with General
Condition No. 4(;)9 (b)&m annual instalments and to become the Lessee of the said lot upon and

subject to the foregoing Conditions and on his part to perform and abide by the said Conditions.

Amount of .
No. of Registry . Signature of
Crown Rent Premium at :
Sale Number which Purchased Purchaser
$ $ O " AJ\ 11

= Hiney C/r’eum7 /‘u;L'ry Liwred

1 | Inland Lot 1,000 /f 7 #
No. 8390 per annum

Bik kws femry LimTed
(‘% .‘7?3

Ihiry (I%L/) whs L InTen
///
Ve 8

Note: In the event of signature by an agent or attorney of the purchaser Genernl Condition No. 6 must be
observed. Confirmed on 15th December 1976.

Dated this 30th day of November, 1976.

AT

(Cheunz Xung Hai)(Wong Kam Kwan)” (ChungMing Fai

Witness to the signature of purchaser: iy
Director Secretary Director

T has

Brenda C. W. ‘?SANG (Miss)

............................................................

Assistant Registrar,

'
Registrar General's Department.
° P %j

Brenda.C W, LS

\u (\41 :1)
atrar,

l—‘uD“' mreaf

hung Ching Man)

Director
Witness to the signature of
Principal Government Land Agent: For and on behalf of the Govcrner//
. /

'/w:._._

Civil Servant, D. H. A Moore
Public Works Department. Principal Government Land Agent.

— 11 —
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/ ( KEY PLAN'
SCALE 1:7 500

CROWN LAND

Confirmed on

15th December 1976. \ —— —— PROPOSED LAYOUT

x 4.6 sPOT LEVEL (as at 21-9-1976) to nearest 0.1m

PROPOSED

J POSSIBLE GOVT.
OFFICE BUILDING

\

COLOURED PURPLE, PURPLE CROSS -HATCHED GREEN,
PINK AND PINK CROSS—HATCHED BLACK AREA
4L 340.4 SQUARE METRES (ABOUT) 4

in metres)

(Reights
SCALE 1:600

PURCHASER

SURVEY SHEET No 196-SE-10

PLAN

L.S. 0. S563/HPA/B3

No H6101/SP
Crown Lands & Swrvey Ctfice, Hong Kong

DATE OF SALE 30-11-1976

R | | — 113 —
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HARBOUR ROAD & FLEMING ROAD. HONG KONG. (BLOCKS I & 1} et

GENERAL NOTES:

3. All prints, notes, specitications and their copyright are the property

DRG TITLE.

certified by the Architects/Engineers,
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Affidavit of Ma Yuk Piu
dated 17th October 1979.

I, MA YUK PIU of Flat 1117, Kai Kwong Lau, Cho Yiu Chuen,
Lai King Hill Road, Kwai Chung, Kowloon make oath and say as follows: —

i. I am employed by the Hong Kong Government as a Technical Officer
(Reprographic).

2. On the 5th October 1979, I photographed the building constructed on
Inland Lot 8390 (hereinafter called “the Lot™).

3. There is now produced and shown to me marked Exhibit “A”, a
bundle of photographs numbered 1-3 inclusive.

4. These said photographs were developed and printed by me.

5. Photograph number 1 was taken from the western side of the Lot
looking south.

6. Photograph number 2 was taken from the south side of the Lot
looking west.

7. Photograph number 3 was taken from the south side of the Lot
looking north.

SWORN at C.D.O. (Central &
Western) Hong Kong, this 17th
day of October 1979.

Before me,

DEBORAH TENG (MRS.)
Commissioner for Oaths.
C.D.O. (Central & Western)

— 116 —
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Three photos of the building constructed on Item.
Inland Lot No. 8390 taken at different angles, No. 12




Item.
No. 12

(continued)
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Appeal No. 88 of 1979.
dn the Prioy Council

ON APPEAL
FROM THE COURT OF APPEAL OF HONG KONG

BETWEEN
MOON YIK COMPANY LIMITED Appellants
XIPHO DEVELOPMENT COMPANY LIMITED - - (Plaintiffs)
AND
ATTORNEY GENERAL - - - - - - - - - - - - Respondent

(Defendant)

RECORD OF PROCEEDINGS

JOHNSON STOKES & MASTER
Solicitors for the Appellants (Plaintiffs)

CROWN SOLICITOR
Solicitors for the Respondent (Defendant)




