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IN THE PRIVY COUNCIL

ON APPEAL
FROM THE FIJI COURT OF APPEAL

BETWEEN ¢

THE COMMISSIONER OF ESTATE AND
GIFT DUTIES

- AND =

FIJI RESORTS LIMITED

RECORD OF PROCEEDINGS

No. 1

STATEMENT REQUIRED BY SECTION 28(1),
ESTATE AND GIFT DUTIES ACT, FILED BY
RESPONDENT, DATED 16TH DECEMBER 1977

ADMINISTRATOR'S STATEMENT

and filed pursuant to the Order of the
Honourable Mr. Justice Stuart made at
Lautoka on the 8th day of November 1977

DECEASED'S full name: Alan Emmett Davis

DECEASED'S last residential address: San Mateo County,
California, U.S.A.

DECEASED'S occupation: Airline Executive
Full name and address of person filing statement: Fiji

Resorts Limited, a limited 1liability company having its
registered office at Nadi.

No. of 198

APPELLANT
(Original Plaintiff)

RE SPONDENT
(Original Defendant)

No. 1
Statement requi-
re y Section
28(1), Estate
and Gift Duties
Act, filed by
Respondent,

n
fatedrlothgrs

I, JOSEPH THURAIRATNAM NALLAIAH of Nadi, Fiji do solemnly

and sincerely declare

Te That I am the Managing Director of Fiji Resorts
Limited and am duly authorised to make this
declaration on its behalf.

2, That the said deceased died on or about the 28th
day of February 1972 at Lautoka, Fiji.



2.

3. That the said deceased was at the time of his
death domiciled in California, United States
of America.

4, That to the best of my knowledge and belief
the following Statement 'A' is a true and
complete statement of the assets of the said
deceased which the said Fiji Resorts Limited
has been deemed to have taken possession of,

5e That the successor of the deceased, the age
and the degree of relationship of the said
successors to the deceased are to the best of
my knowledge and belief set out in Statement'B!
herein written.

And I make this solemn declaration conscientiously belie-
ving the same to be true and by virtue of the Statutory
Declarations Ordinance 1970

g—

Declared at Suva
this 16th day of December 1977 (sgd.) J. Nallaiah

before me

(Signed)

A Commissioner for QOaths

STATEMENT 'AY

Value

Shares, stock, debentures, bonds $116,533.04

STATEMENT 'B?

Full names of successors

Age last birthday Relationship

Doris Anita Davis 60 Wife

Laurie Peters 32 Daughter
Nicholas Peters 10 Grandson

Jan Davis 29 Son

Deborah Davis 9 Granddaunghter

Scott Davis 26 son

No. 1
Statement requi-

re y Section
28(1), Estate
and Gift Duties

Act, filed b
Respondent ated
1gt December
1977



3.

No. 1
SCHEDULE 7 gg mengcrg ui-
FIJI INLAND REVENUE DEPARTMENT 28 Estate
n }ft t1es
ESTATE DUTY gct X ted
SHARES IN COMPANIES 1g§§°gecem5era1g77

FIJI GOVERNMENT AND CORPORATION STOCK; BONDS,ETC.,IN FIJI

Estate of ,, ALAN.EMMETT.RAV]S, .. deceased.
Date of death 2g8/2/1972

A certificate of the number of shares held by the deceased
under the hand of the manager, secretary, or other respon=—
sible officer of each company or corporation must be
attached.

A certificate by the Chief Accountant in support of
Government Stock must be supplied.

CERTIFICATE

ADAM DICKSO
(T...lPull Y’l...
sets out a true valuation of the securities mentioned here as
at date of death of deceased and that the total value is

certify that this schedule

s s 0000000000

$ s e o 02033, 00606 00
(Signed)
Name of Numher of
Company Shares,etc.,
o788 . or_ Nominal Amounty Value
Lor8 rationf| value of Called per Share,

hares or per]
giOCE Class Sﬁar Unit,etc. yooi21 value

Yanuca Island $ ¢ $ c $ c

Limited 25180 ORD 2 100 | 5.2288 11 - }131,661} 18

Fiji Mocambo

Holdings

Limited 37,354 ORD 1 oo} 2.7147f - }101,4041 90
233,0661 08

Deceased[s one-=half 116,5331 04
intgres




4.
1

FIJI INLAND REVENUE DEPARTMENT Stageglent requi
. =re Section
Certlflc%ge to be annexed 28 1 , Estate
ESTATE DUTY SCHEDULE 7 1 qusies
it

December 1977
Estate of ALAN EMMETT DAVIS deceased. Date of death:28/2/1972

® e 0 0000000000000 * o0 .

Any amounts shown in the second part of the certificate below
must be brought to account on the schedules indicated.

I, JOSEPH THURAIRATNAM NALLATAH » Of Nadi, Managing Director

of the FIJI RESGRTS,LIMITED

® 0 9 6000000000600 00 0000000 SSPISIEPLTIDS

(Company or corporation)

...........belng a T1Ceees .'._..)._,...company

#6315E8534 Rane " 1 PR are prsvate
and haVlng lts registered Office at .'.Nadi.‘. 65 00 000008000000
cecssessesssssessasess oyd0 hereby certify that the above-named
deceased at the time of his death held in the [PIJI MOCAMBO HOLDINGS
(Full particulars td'be

LIMITED  in his own right or with other persons the undermentioned
gﬁnserted%
ares, stocks, and debentures:
veeeedl32% it s stock units of 1 each,paid up to $1 each
(Number)
Jolntly with his wife Doris ordinary
Numbér) "Anita Davis shares of each,paid up to each
teecsacssctsssssasssans ) eferen e .
(Number) clas gﬁ % each,paid up to each
......l..........l‘....( )Pﬁeferen%e h 'd t h
(Number) clagg Shares o each,paid up to eac
cseccessesessesercsnss e de£e¥red shares each,paid up to each
(Number) ©
ceeesssasessesssessssscsvasesssShares of each,paid up to each

B eesovacvcosescscsneneaStOCk @t ..eessssPOr centum,maturing on

the LI 4 o o0 000 ® o0 008 00 .
Nomber$ debentures, each securing the sum of

Pevesenososassssscecsssssdlesess PEY Centum, maturing on theeeeeesseces
teeessesessssdebentures, each securing the sSum Of Peeeesccossssssocs
(Number)

at .l’l..l.per Centm, maturing On t,he ® 6 0 0 & 5 05 86 00O O TSSOSO OPN SO TS OOSS

And T DO FURTHER CERTIFYthat the following sums were due to him:

Accrued dividends (Schedule 9) .. .o - .o eo Pececosnnnnes
Monays on deposit or current account (including

interest) (Schedule1) LN ] LN ] LN e e LN ] L 4 . e $...........l
Calls on shares paid in advance (Schedule 9) - ee Peveososnnnne
Directors fees (Schedule 9) .. e s - .o eo Deevecssensas
Other moneys (state nature) Schedule D) .o .o ee Deveesnonanese

Dated at .................I-‘(li’:‘l...'....d-f’y Of .........".’..19..
(sgd.) J. Nallaiah

M wnager



=

De

No. 1
FIJI INLAND REVENUE DEPARTMENT Statemengcﬁiggl
Eg z state
Certificate to be annexed fiea ties
ESTATE DUTY to Res ndent, Xated
SCHEDULE 7 16t December
1977

Estate of ALAN EMMETT DAVIS deceased. Date of death 28/2/1 97g

Any amounts shown in the second part of the certificate below
must be brought to account on the schedules indicated.

I, JOSEPH THURAIRATNAM NALLAIAH , of Nadi Manag'gg Director

~of the PIJT RESORTS, LIMITED

® 9 00 0600000 0PI OSSO OL SOOI POSSEOSETTE

(Company or corporation)

...‘...‘.....'..........beln a R R . .....compan
(Registered name in full) J (Eggiig or privaté) Y

and haVing itS regiStered Office at....NADI..................'.
cvescesesscscssassssey dO hereby certify that the above-=-named
deceased at the time of his death held in YANUCA ISLAND LIMITED

(F%%%egarg}culars to be

in his own right or with other persons the undermentioned shares,
stocks, and debentures:

L...25180 ..., stock units of $2 each,paid up to $2 each
(Number)
cegesessegesessses.Ondinary snares . .
{Number$ of each,paid up to cach
S )preference shares '
(Number) class each,paid up to each
ceessssscsasasl )preference shares )
of each,paid up to each
....................def?rred shares . )
(Number) o each,paid up to each
ceesescsssaseresesesssssshnares of each,paid up to each

(Number)

$.e Ji...j.......stock At weesesssPOr centum, maturing on
class

The ceeeececssss sessssess debeontures, each securing the sunm
(Num er)
OF $reeeeccenesoseedlosessaspelr Contum, maturing on theeeeeeess

A eeeessesdebentures, each securing the SUm Ofcececcccss
Number

AL wesssesesPer Centum, Maturing 0N The sieecosossrsscscssscssscns

And I DO FURTHER CERTIFY that the following sums were
due to him:

Accrued dividends (Schedule 9) .. .o .o e $eesescccsne
Moneys on deposit or current zaccount (including
interest) (Schedule 1) «¢ oo e .o .o o Pecssccsccns
Calls on shares paid in advance (Schedule 9) e Pececccsosss
Directors fees (Schedule 9) .. o .e .e ee besseorsesnes
Other moneys (state nature) (Schedule 9) .. o Peossccecase
.................'th.s ‘......'.da O L] LN ) [ ] * .'1 LN
pated at : Vol i mattatan
écretary or Manager”
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NO. 2 No. 2
ASSESSMENT DATED 18TH APRIL 1978 Agsessment dated
27 18th Apr?l 1978
MADE BY THE APPELLANT CONSEQUENT made by the
Appellant conse-
UPON RECEIPT OF STATEMENT FILED qhent tpon peceipt
BY RESPONDENT . of statement filed

by Respondent

ORIGINAL FORM M
FIJI INLAND REVENUE DEPARTMENT

NOTICE OF ASSESSMENT OF ESTATE DUTY
PURSUANT TO SECTION 29 OF THE ESTATE AND GIFT DUTIES ACT

Private Bag
Suva

rs CI‘OII’[P tons

0., Box 300

e eo(n

P
uv

es
L

o> e

NN =R

In the Estate of._.@@@N'QMMETT DAVIS

ss 0000000 920 000000 00000000

NOTICE is hereby given that, subject to section 63 of the above
Act, ESTATE DUTY has this day been assessed to the Estate of
the abovenamed Deceased, as detailed overleaf, at -

$53,303.59

INTEREST at 10 per cent. per annum is payable on all Duty unpaid
from 28/2/1973 to date of payment.

PENALTY of 5 per cent. accrues without further notice on the
amount of this assessment unpaid on 18/10/1978, unless a prior
extension of time has been granted.

Dated this 1§Fh day Of .‘éP:E‘];-:.L..'."...’I978

sgd., S, Singh

Céﬁmissioner of Estate and
Gift Dutries

COMMISSIONER

RECEIVED the sum here Receipt by

stated in printed figures Cash Register
only is valid



COMPUTATION OF ESTATE DUTY

7s No. 2

Assessment dated
18th April 1978
made_by the

INDEBTEDNESS OF FIJI RESORTS LIMITED

Appellant conse=
quent upon receipt

8£ Etatem nt filed
y Respondent

value of Estate of Alan Emmett Davis

Bank of New South Wales - Suva

Bank of New South Wales —= Lautoka

100 $2 shares in Marlin Investments Ltd,.
25180 $2 shares in Yanuca Island Ltd.

$
2699.59
608497
100400
131661.28

37354 $1 shares in Fiji Mocambo Holdings

Ltd.
Income Tax Credit
Declared and unpaid dividends
Yacht = "Rebel"

$280,007.07 (Two

A TOTAL OF
and

ESTATE DUTY upon $280007.07

(Two hundred and eighty
thousand and seven dollars
seven cents)

$23,708.20

(Twenty three thousand
seven hundred and eight
dollars twenty cents)

Less

PAID 22/10/73

PLUS INTEREST upon $86,802.17
(Eighty six thousand eight
hundred and two dollars
seventeen cents) for period
28/2/73 to 22/10/73 = 237
(Two hundred and thirty
seven) days.

PLUS INTEREST upon $63,093.97
(Sixty three thousand and
ninety three dollars ninety
seven cents) for period
23/10/73 to 12/4/78 four
years 172 (One hundred and
seventy two) days

T
Interest of $5,642.14

Interest of $28,215.63

A TOTAL OF $96,951.74

101404.90
39.83
3492,60
40000.00

hundred and eighty thousand
seven dollars seven cents)

= $86,802,17 (Eighty six,

! (thgusgnd eight
undred and™ two
ollars seventeen

cents

$63,093.97 (Sixty three
thousand and
ninety three
dollars ninety
seven cents?

Duty maining
due” and payable,

$5,642.14

$28,215.63

OTAL
(sixty three thousand and ninety
Ehr%e dollars ninety seven

ents

(Five thousand six hundred and
forty two dollars fourteen cents)

(Twenty eight thousand two hundred
and fifteen dollars sixty three
cents)

(Ninety six thousand nine hundred
and fifty one dollars seventy
four cents).



AMOUNT DUE BY FIJI RESORTS LTD.

VALUE OF PROPERTY TRANSFERRED OR DEALT WITH:

Yanuca Island Limited shares

Fiji Mocambo Holdings Limited

shares
Dividends

TOTAL VALUE OF ESTATE

PROPORTION OF DUTY

236,568 of

280,007 $63,093.97

Proportion of Interest

2
ey of  $33,857.77
A TOTAL OF $81,907.59 (Ei

(NOTE: Further interest at 10% per annum is accruing on
$53,303.59 from 13 April 1978).

$131,661.18

$101,404.90

No, 2
Assessment dated
18th April 197
made by the Appellant
consequent upon
receipt of statement
filed by Respondent

3,492.60 $236,558.68

$280,007.07

$53,303.59

$28,604

ty one thousand nine hundred
seven dollars fifty nine
cents) due by Fiji Resorts Ltd.

as at 12/4/78.
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No. 3
ORIGINATING SUMMONS,
SUPREME COURT, ILAUTOXA,
CIVIL ACTION 205 OF 1976,
AS AMENDED PURSUANT TO STATEMENT
FILED BY RESPONDENT, AND ASSESSMENT

BY APPELLANT

APPLICATION AMENDED THE 4TH DAY OF
DECEMBER 1978, PURSUANT TO LEAVE GRANTED
BY THE HONOURABLE MR. JUSTICE WILLIAMS
UPON 4TH DECEMBER 1978,

No. 3
Originating
summons, Supreme
Court, Lautoka
Civil Action 265
of 1976yas amen=
ded pursuant to
statement filed
by Respondent,

and assessment

Eade by
IN THE SUPREME COURT OF FIJI, LAUTOKA ppellant
WESTERN DIVISION
NO, 205 OF 1976

BETWEEN: THE COMMISSIONER OF ESTATE AND GIFT DUTIES Plaintiff
A ND ¢ FIJI RESORTS LIMITED

(a 1imited 1liability company incorporated

in Fiji upon 25th June 1971) Defendant

APPLICATION FOR ORDER FOR PAYMENT OF

ESTATE DUTY AND DELIVERY OF STATEMENT
(SECTION 31, ESTATE AND GIFT DUTIES
ORDINANCE, CHAPTER 178 OF THE LAWS OF FIJI)

LET all parties attend a Judge in Chambers at the Supreme Court

Western Division Lautoka on the day of 197 at %g gron
o'clock in the noon on the hearing of an application 4,12,78

by the Commissioner of Rstate and Gift Duties :-

FOR AN ORDER under Section 31 of the Estate and Gift Duties
Ordinance Chapter 178 that Fiji Resorts Limited do

(1) DELIVER TO THE COMMISSIONER OF ESTATE AND GIFT DUTIES WITHIN
THIRTY DAYS OF THE SAME BEING ORDERED the Administrator's
statement required by subsection (1) of section 28 of the
Estate and Gift Duties Ordinance in respect of the estate
of one Alan Emmett Davis, deceased, (hereinafter referred to
as "the deceased") who died at Lautoka, Fiji on 28th February
1972, being at that time domiciled in California.

(2) PAY TO THE COMMISSIONER OF ESTATE AND GIFT DUTIES such duty
payable as provided for by the Estate and Gift Duties Ordi-
nance together with interest thereon, namely the principal
sum of $53,303.59 (fifty three thousand three hundred and
three dollars and fifty nine cents) together with interest
thereon payable in accordance with section 21 of the Estate
and Gift Duties Ordinance until payment or Judgment herein,
as would have been payable had Fiji Resorts Limited obtained



10.
. ... No., 3
Originating summons,
Supreme Court

administration of the estate of the deceased prior Lautoka, Civi

to @

(1)

(ii)

registering the transfers of certain shares
forming part of the said estate, particulars - assessment ma

Action 205 of 1976,

as amended pursuant

to statement filed

by Respondenté and
e

by

of the said shares and the said transfers Appellant
being as follows:

(a)

(b)

(c)

187,942 (one hundred and eighty seven
thousand nine hundred and forty two)
shares in Fiji Resorts Limited sold to
Qantas Airways Limited on the 26th
September, 1973 (of the said shares a
quantity totalling 131,661 (one hundred
and thirty one thousand six hundred and
sixty one) were formerly, and at the
date of death of the deceased, two
dollar stock units in Yanuca Island
Limited, numbering 25,180 (twenty five
thousand one hundred and eighty) of a

value of $131,661.18 (one hundred and

thirty one thousand six hundred and
sixty one dollars and eighteen cents).

95,123 (ninety five thousand one hundred
and twenty three) shares in Fiji Resorts
Limited sold to Qantas Airways Limited on
the 26th September, 1973 and a further
1,500 (one thousand five hundred) Fiji
Resorts Limited shares sold to McClintock
Metal Fabricators Inc. on the 18th April,
1974 (the said shares were formerly, and

at the date of death of the deceased, part
of a quantity of one dollar stock units in
Fiji Mocambo Holdings Limited numbering
37,354 (thirty seven thousand three hundred
and fifty four) and of a value of $101,404.90
(one hundred and one thousand four hundred
and four dollars and ninety cents),

4,781 (four thousand seven hundred and
eighty one) shares in Fiji Resorts Limited
s0ld to Fango & Company on or about the
25th February 1977 (the said shares were
formerly, and at the date of death of the

deceased, part of a quantity of one dollar

stock units in Fiji Mocambo Holdings Limited
numbering 37,354 (thirty seven thousand three

hundred and fifty four) and of a value of

$101,404.90 (one hundred and one thousand
four hundred and four dollars and ninety cents).

Paying of dividends declared but unpaid as at the
date of death of the deceased, such dividends being
declared in January 1972, and paid in March 1972,
such dividends totalling $3,492.60.

AND FOR AN ORDER that the Defendant do pay to the Plaintiff the
costs of this application.
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AND FURTHER TAKE NOTICE that the grounds of this Lautoka, Civil Action
application are as follows, namely that Fiji Resorts 205 of 1976yas amen—
Limited dealt with part of the estate of the deceased, ded pursuant to
namely the above described shares and dividends, ﬁggtgﬁ gﬁtfléeg by
without first obtaining administration of the said assgssment’ma e by
estate, as shown by the affidavits of Ross Thomas Appellant

Holmes and Nanu Bhai s/o Ranchord Bhai Patel filed

herewith.

AND TAXE  FURTHER NOTICE that at the hearing of this
application the Plaintiff will, inter alia, seek in
support of his claim to refer to and rely upon relevant
provisions of the Californian Civil Code pertaining to
marital relations, and upon the Rule of Estoppel, as
precluding the Defendant from now averring that property
the subject of this Application was, at material times,
of any character other than that of community property,
according to the law of California.

Dated the 20th day of December 1978

(893 Ma ] Seott,
Solicitor Acting for the

Commissioner of Estate
and Gift Duties

No. 4
RULING OF MR, JUSTICE WILLIAMS
RE_BURBDEN OF PROOF, (SUPREME Puli P ﬁo- ? e
uling of Mr. Justice
COURT, LAUTOKA) DATED 24TH Williams re burden of
AUGUST, 1979 proof, (Supreme Court,

Lautoka) dated 24th
August, 1979

2.30 P.M,

Court

This is an action for payment of estate duty. The
amount has been assessed by the Commissioner and the
defendant has to show cause why he should not pay.

Mr, Scott, for the Commissioner asks for an order
stating upon whom the burden of proof 1lies.

I am not sure that I understand his request.

I know nothing of the background of the case which by
now is what can only be described as a grossly thick

file in the midst of which one may find something to

convey what the issues in the proceedings are.
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The order of the Court is that the defendant

has to show cause why he should not pay the sum
assessed., He may produce a variety of reasons
such as the absence of any liability on the
defendant to pay,even if the money claimed is due
to the Commissioner i.e, that he is wrongly sued,
or it may be that the assessment is erroneous in
parts in that the estate is not liable to some or
all of the total sum claimed.

Whatever objections may be raised they are surely
raised by the defendant. The person raising them
must prove them.

It is clear from the order of the court that it is
not for the Commissioner in the first instance to
show cause why the sum assessed should be paid,

There is simply the Order to show cause and I

consider that it does not need enlarging further
by way of an application of this nature.

(sgd.) J.T. Williams

No. 5

JUDGMENT OF MR, JUSTICE WILLIAMS
(SUPREME COURT, LAUTOKA), DATED

15TH NOVEMBER, 1979

IN THE SUPREME COURT OF FIJI (WESTERN DIVISION)

AT LAUTOKA
Civil Jurisdiction

Action No. 205 of 1976

BETWEEN:
THE COMMISSIONER OF ESTATE AND Plaintiff
GIFT DUTIES
- and -
FIJI RESORTS LIMITED Defendant

Mr, M, Scott, Counsel for the Plaintiff

No. 4

Ruling of Mr, Justice
Williamg re burden of
Proof, ?Supreme Court,
Lautoka) dated 24th

August, 1979

No. 5
Judgment of

r. Justice Williams
Supreme Court,

Lautoka), dated
15th November, 1979

Mr. X.R. Handley & Mr., P. Knight, Counsel for the

Defendant,
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No. 5
Judgment of
Mr, Justice
JUDGMENT Williams (Supreme
Court, Lautoca?,

dated 15th November
The Commissioner for Estate Duties sues Fiji 1979
Resorts Ltd. as "executors de son tort" in relation to '
the estate of Alan Davis who died in Fiji on 28.2.72.
I shall refer to him as .the deceased.

He was married, domiciled in California and had property
in the U,S.A. and Fiji when he died. This action only
concerns the deceased's property in Fiji.

The deceased's wife Doris Davis makes claims to the
deceased's Fiji estate under the Californian law
governing marital property. It is agreed that under
the Californian Code property acquired by a couple
during marriage otherwise than by gift, devise or
descent is held in common as community property.
Property owned before marriage, or received by gift,
devise or descent during the marriage is that spouse's
separate property. There can be his and her separate
property apart from community property.

It is agreed by the parties that the term "separate
property" means that property which is held both in its
use and title for the exclusive benefit of the husband
or wife.

Community property includes the earnings of the husband
and wife.

The husband has management and control of that community
property which comprises personal property with absolute
power of disposition, other than testamentary., But at
any given instant the rights of the spouses to the
community property are equal subject of course to the
husband's management and control.

It is not essential that separate property shall be kept
rigidly apart from community property although if it
becomes commingled with community funds it will be
absorbed into them unless it can be realistically traced
back to its source.

On the death in California of one spouse estate duty 1s
payable on his (her) separate estate and on his half of
the community property. By agreement they can regulate
common and separate ownership of property to the exclusion
of the Code and the deceased and Mrs., Davis entered into
such an agreement in October 1961. It is accepted that
their agreement did not alter the effect of the Californian
Code on their rights to community property and separate
property in 3o far as it relates to this action. The
agreement is annex RTH 4=9 in the affidavit of Mr. R.T.
Holmes, The Fiji Commissioner.

It is agreed that at the time of his death the deceased
held in Fiji in his own name 25,180 x $2,00 units or
shares in Yanuca Island Ltd., and in the joint names of
himself and his wife 37,354 units or shares of $1.,00
each in Fiji Mocambo Holdings Ltd. All the shares were
converted to Fiji Resorts shares but the conversion does
not affect the outcome of this case. After his death

a further 56,281 units were acquired in Fiji Resorts Ltd.
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The defendants sold all the shares held in the deceased's Judgment of
own name plus the shares acquired after his death, plus %yiljustlce
the bulk of the shares held in the names of the deceased (éu %gﬁs Court
and his wife although probate had not issued in Fiji. Lautoka

dated 15th
Following that sale the Commissioner demanded death duties November 1979

from the defendants on the whole of the shares and bank
balances held by the deceased in his own name and in the
joint names of his wife and the deceased. That demand is
annex RTH 14 in the affidavit, dated 27.8.76, of Ross
Thomas Holmes (above). References to R.T.H, are to
annexures to his said affidavit.

On the application of the Commissioner, an Order of the
Supreme Court dated 22/11/77 directed the defendants under
S.31(1) of the Estate and Gift Duties Act, Cap. 178 to
deliver to the Commissioner a statement containing details
of the deceased's property dealt with by the defendants,
and to show cause why they should not pay the duty assessed
thereon. These proceedings follow on from that Order.

The Commissioner amended the assessment on 14/7/78 to inlcude
a ship called "the Rebel" valued at $40,000 as part of the
deceased's estate,

Since the action is not based on pleadings there are no
specific allegations pleaded by the Commissioner and the
defendants. Thus the facts upon which the defendant

relies in reduction of the Commissioner's claim are not set
out and have to be gleaned from the affidavits and evidence
of witnesses and submissions by counsel. The latter have
been helpful in tendering written submissions on the evidence
and the law in addition to oral submissions.

The defendants mode of showing cause is to say that they are

not liable on all the shares sold because a substantial

quantity were the separate property of Mrs. Doris Davis,which
under Californian law does not form part of the deceased?'s

estate. The defendants also allege that the remainder of the
shares were community property under Californian law entitling
each spouse to one undivided half thereof and, on the death of

one spouse only the value of his half is included in his estate,
That exposition of the Californian law is accepted by both parties.

In order to establish that the shares held in their joint names
were Mrs., Davis's separate property and that the shares held in
the deceased's name alone were community property the defendant
under Californian law has to trace the purchase back so as to
show that they were purchased from the community funds or from
Mrs., Doris Davis's separate funds.

During correspondence with the Commissioner, Messrs. Cromptons,
(solicitors & Barristers), acting for the defendants, stated
in a letter of 25/9/73, annex. RTH 4-3, that all the Fiji
shares were purchased with community funds but that the ship,
"the Rebel", was purchased with Mrs. Doris Davis's separate
money. They did not allege in 1973 that some of the Fiji
shares had been purchased from Mrs. Doris Davis's separate
funds, nor did they allege this in their later letter of
30/4/75 RTH 4=-17. The San Jose Bank in California, the
deceased's executors, submitted returns to the Californian
State and the U.S. Federal tax authorities (see RTH 5)

stating that the deceased held as his own estate only one

half of the Fiji shares as community property. The defendants
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now allege that at least half were Mrs, Davis's separate
property and that less than half were community property.
In other words the deceased's estate in Fiji included
less than one quarter of the shares.

Mr., Scott submitted on behalf of the Commissioner that
the defendants having repeatedly stated that all the
shares were community property, are estopped from
alleging that at least half were Mrs, Doris Davis's
separate property. He revealed no actual loss of
revenue or other detriment caused to the Commissioner
by reason of the change in allegations as to ownership.
The Commissioner maintains as he has done for several
years that the deceased's separate estate includes all
the Yanuca Island shares and half the rest as his share
of the community property. Thus the Commissioner has
not acted on the defendant's earlier representations
that all the shares were community property.

Spencer Bower & Turner's Estoppel by Representations,

2nd Edn. at p. 88 clause 98, states that the repre-
sentee must prove that he was induced by the representa-
tion to act upon it. I have not been shown any statement
in the Commissioner's affidavits alleging that he has been
misled and caused to alter his position to his detriment.
In fact the only changes made by the Commissipbner, notwith-
standing the defendant's representations, have been to
enhance the sum claimed. Thus at a late stage, as I have
already indicated, the value of the ship "the Rebel" was
included in the final assessment,

An estoppel ensures that something which was probably not
true shall be regarded as true because someone has been
caused to rely upon it as true. TIf the Commissioner
insists on it being accepted as true that all the shares
were community property then he cannot allege that half
of them were the sole property of the deceased,

In any event, the amount of duty payable has not yet been
decided, let alone paid and accepted as a true and final
account. Until then the Commissioner cannot have acted to
his detriment,

I take the view that the defendants are not estopped.

It is agreed that separate property remains separate
although its form may be changed. The defendants submit
that under Californian law if separate property is used

as security for a loan, the proceeds of the loan and any
property purchased with it is the separate property of the
spouse who provided the security even though the loan is

repaid from community property. The defendants rely uponl

opinions and cases cited in the affidavits of Californian
lawyers Martin A. Schainbaum and G.A. Strader. Their
affidavits as expert witnesses on Californian law seldom
quote actual passages from the cases cited but often refer
to a particular part of a judgment. Photostat copies of
the relevant sections of the Californian Code were annexed
to Stradert's affidavit but there is noc need for me to
quote them, because as I have indicated their broad effect
is not disputed.

No. 5
Judgment . of
Mr.g?ustlce
Williams (Supreme
Court, Lautoka),
dated 15th November

1979
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Mr, Scott submitted that the experts' approach in relying %ﬁiligiélce
at times upon the entire judgment in a Californian case (Supreme Court,
instead of upon a particular portion was erroneous. He Lautoka), dated
argued that for an expert to simply state that the qg%g November,

principles of tracing property are set out in decided
cases such as Mix v. Mix, Hicks v. Hicks, and other
quoted cases is insufficient. He contends that the
expert should state his views on the law and then refer
to the actual portion of any judgment on which he relies,
He drew attention to "The Conflict of Laws," by Dicey,
8th Edn." (supra), Rule 185, which deals with proof of
foreign law. R.185(ii) at p. 1115 points out that if the
expert witness cites a passage from a foreign decision
the court may not look at other parts of the decision
without the aid of the witness.

Nowhere in their affidavits have either of the experts

on Californian law categorically stated the defendants?
proposition that where the separate property of one

spouse is security for a loan then the proceeds of the

loan are that spouset's separate property even though the
other spouse signs as obligor and even though it is repaid
from community property. Schainbaum's affidavit refers

to the judgment in "In Re the Marriage of Mix" 14 Cal. 3d.
604, 122 Cal. Reporter 79, 536 p. 2d. 479 along with 2
other cases, photostats of which were tendered, setting

out the principles of tracing separate property which has
become mingled with community property. He refers to
P.610-611 and quotes a passadge to show that where separate
and community property are commingled the spousets rights
to his (her) separate property are not affected as long as
it can be traced to its source. No portion of that judgment
refers to the effect of using separate property as security
for loans. Nothing in Mix (supra) supports the defendants?
contention.

Schainbaum referred to Hicks v. Hicks 211 Cal.App. 2d. 144,
152=157, 27 Cal. Reporter 307 where the Court of Appeal held
that the separate property of one spouse can be traced through
community accounts in order to show that it has not changed
its identity although it may have changed in character. To
support his evidence Schainbaum referred to p.p.312=315 of the
judgment in Hick's case, If Mr., Scott's submission is -that
Schainbaum should have quoted p.p.312-=315 verbatim before this
Court could rely upon that passage, I do not, with respect,
concur. I see no difference between quoting a passage verbatim
and referring to its location in the judgment. I accept
Schainbaum's references to p.p.312=315 of Hicks (supra) in
support of his testimony regarding the unmingling of community
and separate property. The judgment covers pages 307 to 320
but it is only P.312-=315 which the witness Schainbaum relies
on to explain the unmingling of community property by tracing
the separate property to its source. The entire case is not
placed before this Court for the Judge to make of it what he
can but only p.p.312-315. However, I must peruse it all so as
to understand the portion to which I am referred.

At p. 315 /9-117 Hicks, (supra), the California Court of Appeal
stated thaT th€ proceeds of a loan obtained upon the security
of the husband's separate property are his separate funds and
the fact that the wife joined in signing a promissory note as
additional security did not cause the proceeds of the loan to
become community property. It seems that in Hick's case the
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Mr, Justige
wife did not contribute to repayment of the loan nor Willlams (Supreme

Court, Lautoka),
dated 15th November
1979

was it repaid from community property but it was paid

off from the husband's separate income. Therefore Hicks
case does not show that the proceeds of a loan are the
separate property of the spouse who provided the security
for it although the loan was repaid from community property.

The defendant also relied upon See v. See 64 Cal., 2nd., 778.
Schainbaum drew attention to pages 778 and 783 but they do
not refer to borrowing on the security of separate property.

Reference was made to In Re Lissener's estate 27 Cal. App.
2d., 570, 81 P.2d. 448 in which Schainbaum drew attention

to pP.P.449-451. 1In that case the husband received, from

a third party, a gift of mortgaged property and he promised
to repay the mortgage. The Court of Appeal held that even
if the mortgage had been repaid from community funds its
separate character would not be changed because it will

not be inferred from such expenditure alone that there was
an agreement to change the separate character of the v
property. That expression of opinion appears to be obiter
but in any event it does not indicate that the proceeds of

a loan guaranteed by the husband's separate property are his
separate property although the loan is repaid from community
funds. 1In Lissener's case no loan was made to the husband
but had been made to a third party who retained the proceeds
thereof. If the community had repaid the mortgage debt of
the third party they would not have been entitled to claim
the proceeds of the loan from him., Lissenert's case is not
unlike that of a husband whose separate property is mortgaged
to prcvide funds for a third party. Although the loan may
be paid off from community property the proceeds of the loan
were never in the husband's possession and he would receive
no benefit from the community property being used to pay the
third party's loan. It is clear that in such circumstances
the community could not lay a claim to the proceeds of the
loan any more than the husband could. The judgment leaves
undecided whether the husband or the community would become
the third party's creditor. It is also worth noting that
the intention of the parties is referred to in Lissener's
case as having a bearing on whether a gift to one spouse of
mortgaged property becomes community property if the latter
is used to redeem the mortgage.

The foregoing Californian authorities, reveal that the
proceeds of a loan raised on the security of one spouset's
separate property which is repaid from his separate property
is separate property although the other spouse has given a
promissory note for all or part of the loan. There is no
evidence that the proceeds of a loan raised under such circum-—
stances continue to be separate property if it is repaid from
community property, although one may get that impression on a
first perusal of Lissenert's case., However, it seems from
Lissener's case that in any event one has to have regard to
the intention of the parties when community funds are used to
repay loans. I reject the defendant's contention that the
proceeds of a loan which has been secured by one spouse's
separate property become part of his separate property even
though the loan is repaid from community property.

I turn now to consider the evidence tendered by the defence
in tracing the financial sources from which the shares were
purchased.
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(Supreme Court,
autoka), dated
5th November
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The Mocambo shares held in the joint names of the
deceased and Mrs. Davis were purchased with a cheque dated
5/9/61 for U.S. $25,000 payable to Fiji Holdings, Annex.B, o
to Mrs. Davis's first affidavit. It is signed by the 1
deceased but it bears the printed names of both spouses
showing that the account can be drawn on by either party.
Mrs. Davis says that $20,000 of that $25,000 was a loan
from the PAN AM, Credit Union, San Francisco, under 2
promissory notes for $10,000 each of which was signed by

the deceased and Mrs, Davis. No doubt the loan was taken
from Pan Am. because the deceased was employed by them as

a pilot officer. Para 6 of her affidavit states that she
deposited 591 Seattle Bank shares as security for the
$20,000 loan and in para 10 she says that she sold 150 of
the shares for $10,050., The promissory notes, Exs. C & D,
show the security for the $20,000 loan as "Stock".

Mrs., Davis held a considerable amount of stock in the
Seattle Bank, as her separate property. Sale of some of

the stock is verified by an Income Tax return for 1961,
annex L, to her affidavit. Para 7 of her first affidavit,
as amended by para 5 of her second affidavit, says "We
borrowed the $20,000 so that my husband and I could obtain
shares" in Mocambo Investments, whose are not the words

of a person making a "separate" investment., She also says
that the $20,000 borrowed was paid into their joint banking
account but corrects this in her second affidavit by
reference to a bank statement, annex.G, for January 1965
which suggests that it was her own account. But the $25,000
cheque (annex B) was made out in 1961 on which date that
account may have been a joint account. The bank statement
for September 1961 referring to the $25,000 cheque was not
tendered, There is no doubt from examining the cheque
(annex.B) that it was used to purchase Mocambo stock.

She says the proceeds of one hundred of the aforesaid sale
of shares was paid into the bank to meet the $US25,000
cheque. Had the bank statement for that period been
produced the statement of Mrs, Davis that the $25,000

cheque came from her own bank account may or may not have
been verified.

In cross—examination Mrs, Davis said that the Pan Am. loan
was repaid in part from deceased's salary in monthly instal-
ments. She never suggested that any part of the Pan Am.
$20,000 loan was re-paid from her separate property. It
appears from Ex.P. 1 (N1, N2 & N3) that the $20,000 Pan Am,
loan was renewed twice; once on 4/5/66 and again on 13/7/71
or thereabouts in which stock was again the security.
Ex.P.1 (N4) & (N5), are two portions of the Pan Am. loan re-
payment account relating to the $20,000 loan. They are
isolated accounts in the name of the deceased although two
other similar loan repayment accounts each marked ExX.P.N6,
show $10,000 under the deceased's name and $10,000 under
Mrs, Davis's name. Exs. P1 (N4, N5 & N6) show repayments
of the $20,000 loans from April 1971 to March, 1972. They
indicate that the second $20,000 loan and the third loan
including 'Mrs. Davis's portion' was being repaid out of
the deceased's monthly salary from Pan Am., Why were the
loan statements for the period 1961 to 1972 not tendered?
Was it because they would show that the first loan was

also repaid by monthly deductions from the deceased's

Pan Am. salary? Mrs. Davis said in cross—examination that
the Pan Am. loan had been originally made with the San
Francisco branch but the loan was transferred to the
Seattle branch which gave better terms and Seattle did

not require her stock as collateral. Ex.P.1 N.6 are two
Pan Am. records showing repayments of The loan to the
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loans came from the deceased's salary. The conclusion Lautoka), dated 15th
I come to is that the first $20,000 loan and the second November 1979
loan for the same amount and the interest thereon were
repaid by the deceased from his monthly salary and as

is indicated later he was repaying the third $20,000

loan at the time of his death. Moreover, I am not satis-
fied that the additional $5000 added to the first loan

to make it up to $25,000 was provided from the sale of

Mrs. Davis'!s bank shares, There is mno evidence that the
additional $5000 was paid into the account in 1961 from
which the cheque was drawn or that in 1961 it was not a
joint account. Even if it was Mrs. Davis's sole account

in 1961, there is nothing to suggest that community funds
were not paid into it and used for community purposes.
Mrs. Davis's statement that the deceased had little
opportunity for saving because of his domestic commitments
reflects upon her credibility in the face of the above
finding that the deceased in paying off 2 x $20,000 loans
from his salary saved substantially more than $40,000 in
the 10 years 1961 = 1971 when the interest thereon is
included. 1In her evidemce Mrs. Davis stated that she and
the deceased entered into a marriage agreement annex RTH
4-9 dated 6/10/61 because the deceased and she were going
to invest in Fiji. Her evidence conveyed the impression
that it was not she alone nor the deceased alone but both
of them who were investing together. Had Mrs. Davis alone
been investing in the Mocambo I think she would have
automatically said so, but she frequently said "we" and not
nIn,  sShe referred to a trip (or trips) made by the deceased
to Hawaii to discuss the Fijian projects with architects
showing that he was very much involved in ‘them. She is a
business woman and was the sole owner in California of
Tropical Pools Ltd. which she purchased by realising some
other Seattle Bank stock. I think that if she were
purchasing the Mocambo shares for herself they would have
been entered in her name alone as was done in her purchase
and personal management of Tropical Pools Ltd. But she
never sold the 596 shares which were used as security and
when that $20,000 loan was renewed for the third time her
shares were not required as security. To conclude the

saga of the Pan Am. loan there was about $18,349 owing on
it when deceased died. Letter Ex.P.1 (N3) dated 8/5/72
from Pan Am. shows that the loan was insured for $10,000
which Pan Am. collected on the death of the deceased
leaving a balance of $8,349 which was no doubt paid from
the community fund. Yet Mrs. Davis proclaims that the
deceased's domestic commitments left him with little
opportunity for saving.

In para 16 Mrs. Davis says "My husband and I" made

further investments in Fiji during 1965". ohe does not
say that she alone made them., She says 224 shares and

672 debenture shares in Fiji Holdings (Mocambo) were
purchased with cheque 229 of 5/1/65 for $3,153.92. The
cheque, Ex.5, is drawn by deceased on what appears to be
his own account 01314 with the Bank of America. It would
seem on the face of it that the shares were community
property since they were registered in both names, But
Mrs. Davis says she provided the money for them by selling
more Seattle Bank shares and depositing the money in the
bank as shown in the bank statement annex G of January 1965.
The sums realised from the sale were $2,917 on 7/1/65 and
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$2,207.13 on 15/1/65. However, EX.G is allegedly Williams (Supreme
Mrs. Davis's own bank statement but the above cheque Court, Lautoka),
229 of 5/1/65 was drawn not on Mrs. Davis's alleged datedb15th
bank account but on the deceased's bank account which November 1979
for some reason is mot exhibited. There is nothing to
support her testimony that cheque 229 drawn on the
deceased's account was met by funds from her separate
property i.e. from the sale of her Seattle Bank shares.

A problem arises in that the Mocambo share certificates
show the shares to be the joint property of Mr. and

Mrs. Davis with a right of survivorship. However, I
think the problem is dispelled by the marital agreement
of 6/10/61 which states in clause 3 that property acquired
by the husband and wife during marriage shall become and
remain community property. (Except property acquired by
gift, bequest, or descent). My conclusion that the
Mocambo shares were acquired from community funds makes
them community property under clause 3 of the marital
agreement. For the husband or wife to register them as
jointly owned with a right to survivorship would consti-—
tute a breach of that agreement.

Turning now to Fiji Resorts Shares (Yanuca Island) which
were in the sole name of the deceased. In paragraph 18

of her affidavit Mrs. Davis again says "My husband and I
paid for our initial investment in Fiji Resorts with chedque
No. 247 for $12,500." The cheque, annexe H, dated 3.6.64,
is signed by the deceased alone and comes from an account
which she says was hers but which was operated as a joint
account. A study of cheques and bank statements does not
show that the account which is No. 701314 was her separate
liability and asset. She states that the $12,500 cheque
(which is also tendered as Ex.6) was not met until 7.10.75
when the Bank of America took the promissory note, annex 'J?,
for $12,500 which is dated 7.10.65 and jointly signed by the
deceased and Mrs. Davis. No loan statement or bank record
has been produced showing when and how that promissory note
was paid.

The $12,500 loan was re-newed on 20.1.66 by Mrs. Davis's
personal promissory note for the same amount. There is
nothing to show how much was owing on the promissory note
when it was renewed, or the purpose for which it was re-
newed, I have no doubt on the evidence that the Bank of
America looked to Mrs. Davis as well as to deceased for
repayment of the $12,500. It was finally repaid on 19.8.66
from the account 701314 (supra) as reveled by the bank
statement annex M & L, which records a credit item of
$24,384, a sum which was received from the sale on 11.8.66
of the Davis's home at Woodside, California. (Para 20 of
her affidavit).

The house at Woodside and the other real estate owned by

them was community property but in spite of that the proceeds
were paid into account 701314 which Mrs, Davis says was her
separate account,

It is apparent that the account No. 701314 although in
Mrs. Davis's name, was operated by them as a joint account
and received community funds and was not reserved for her
separate property. Shortly before the above mentioned
sale of the Woodside house they had mortgaged it for
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$58,000 under a deed of trust dated 24.1.66 Ex.P.1 (0).

Mrs., Davis said in evidence that the amount of the
existing mortgage was $24,000. The balance left for
their use would be $34,000. Where did that money go?

It is not reflected in the account No. 701314.
Apparently when the $12,500 promissory note was re-newved
on 20.1.66 the deceased and Mrs Davis knew substantial
community funds were at hand. There is nothing to
indicate that she used any of her Seattle Bank stock as
security for the $12,500.

The defence argue that a further sum of $2,377 paid to
(vanuca Island) Fiji Resorts by the deceased's own

cheque Ex.P.1(D) dated 2.2.68 drawn on his account No.
3484 was really funded by Mrs, Davis. The deceased's
cheque Ex.P.1(D) is reflected in his bank statement
Ex.P1(E), dated 12.3.68, showing that it increased his
overdraft to $3,256. His next bank statement dated
11.4.68 Ex.P.1(F) shows a deposit of $2,600 which put

the account in credit. The $2,600 came from a cheque
Ex.P1(G) dated 3.2.68, drawn on Mrs. Davis's purported
separate account 701314, and paid in to the deceased's
account on 21.3.68. I do not accept that those documents
show or provide a reasonable inference that Mrs, Davis in
effect paid the aforesaid sum of $2377 to Fiji Resorts.
There could have been substantial community funds in
account 701314 as for example the monies received from a
sale of the Woodside house, and I am not satisfied that
it operated solely as her own account. The statements
Exs. P.1 (E & F) show a payment in to the deceased's
account of $959.87 on 1+5.68 and $826.,97 on 15.3.68

apart from Mrs. Davists cheque for $2,600, The

deceased at the time was receiving $35,000 per year

as a pilot but it is not reflected in any bank
statements before the court. Which account, I wonder, was
his salary paid into? It does not appear to go to his
account (Ex.P.1 E & F) (supra) yet his salary seems to
have been paid monthly. There has been no endeavour to
show what happened to that substantial salary. He appears
to have had more than one account with the Redwood City
branch of the Bank of America.

The affidavit of Francis Chua Hock Hai, Secretary of the
defendant company, shows that two lots of Yanuca Island
(Fiji Resorts)shares were acquired by the deceased in his
own name between 23rd October 1967 and 1st July 1968 i.e.
a period of 8 months., In that time he purchased 25,180
shares at &1.0.0 each. They were later converted to $2
shares. It is submitted by the defence that the bulk of
these shares were paid Ffor from the proceeds of sale of
the house at Woodside. By way of mortgage and sale the
sums of $34,000 and $24,000 were realised in 1966 i.e.

a total of $58,000. That sum coupled with the $2,377

and $12,500 loan would go a long way towards the purchase
of 25,180 x &£ shares in 1967. But it would have to lie
dormant for 18 months or so before being used to purchase
the Yanuca shares in October 1967 and July 1968.

During 1967 and 1968 the deceased and Mrs. Davis lived at
two different addresses according to their income tax
returns, annexed to her affidavit. They purchased an
apartment for $41,500 which was, according to her
evidence, paid for from joint income., In February 1971
they sold it for $42,500.00.
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Another house in Menlo Park, California was sold for
$32,000 in October, 1971. It had originally cost
$26,500. That information does not help to trace

the source of the funds used to purchase the Yanuca
Shares in 1967 and 1968. Apart from the $12,500
cheque of 3.6.64 no cheques have been tendered to
show from what account the 25,180 x £1 Yanuca shares
were purchased.

It is surprising that income tax returns for 1948

and cheques and bank statement going back to 1961

as well as other accounts should be available and

not more recent records, The documents tendered by the
defence have been selected to try and show that some
shares were Mrs. Davis's separate property, that the rest
were community property, and that none were the deceased's
separate property. If Mrs. Davis had pre=deceased

Mr. Davis would he have declared that most of the Mocambo
shares held in their joint names were not community
property but were Mrs. Davis's separate property and
should be assessed for her estate's death duties; would

he have volunteered that the Yanuca shares held in his

own name were not his separate property but were community
property and therefore not exempt from death duty and that
half of them should rank for death duties as Mrs. Davis's
share. If the Commissioner suspected in the hypothetical
case of Mrs. Davis's demise that the Yanuca shares were
community property and not Mr. Davis's separate pProperty
would the latter be able to produce bank statements, and
cheques of his own which have not been tendered to this
Court to support a contention that they were his separate
property.

I do not think that my comments are out of place in the
light of the kind of one sided records tendered by the
defendants. Mr. Handley asked who could go back as far
as Mrs. Davis has done in presenting accounts. The
answer is determined by one's marital property laws and
the amount of property a married couple accrues from
investment. It is clearly essential in California and
in U.S.A. to retain records of separate and community
property in case of divorce and death., Mr. & Mrs. Davis
were obviously very conscious of this because, according
to Mrs. Davis, the marital .property agreament of October,
1961 was entered into because she had a great deal of
separate property at a time when they were proposing to
invest in Fiji.

There was reference to a ship called "the Rebel" which was
purchased in Denmark and brought to Fiji. It was purchased
in the deceased's name as evidenced by a Bill proving its
sale for $18,000. Mrs. Davis claimed it as separate
property evidencing this by a cheque EX. 18 dated 10.2.71

and drawn on Tropical Pools Ltd., her separately owvned firm.

She says she sold 591 Seattle Bank shares to finance the
purchase. Further cheques Exs. P.1K totalling $26,000
(approximately) were made out in payment for repairs to the
vessel in Denmark. The total sum invested in "the Rebel"
was $U.S. 44,000 of which about $29,000 was drawn on the
account of Tropical Pools, but two payments amounting to
$15,000 were made in the name of the deceased. The Coarts
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in U.S.A. have accepted that "the Rebel" was the property illiams
of Tropical Pools Ltd. If Mrs. Davis had pre-deceased zfuprem% Court,
Mr. Davis would he have relied on the registration being d:%;gk$5£h

in his name and avoided pointing out that "the Rebel" was
Mrs. Davis's separate property and liable to death duties? November 1979
After Mrs., Davis and Mr. Surke the family accountant, had

given evidence the Commissioner accepted that "the Rebel"

was the separate property of Mrs., Davis and withdrew his

claim for death duties on its value of $40,000. However,

I mention it because it indicated the need for particularity

in tracing separate property where it is necessary to rebut

presumptions of separate ownership which arise when

possessions are held in the name of one spouse.

In my view there has definitely been no tracing which reveals
that any part of the Yanuca shares were purchased with

Mrs, Davis's separate property. Why did Mrs. Davis not
produce all the cheques used for purchase of all the shares;
and all the bank statements relative thereto? It has not
been said that they have been lost or destroyed. The invest—
ments began in 1961. Mr. Davis died in 1972. The period
between is not unusually long. In 1972 it was known that
references to community property and separate property would
arise. Consequently Mrs. Davis and her advisers are not
casting back from 1979 to 1960 or thereabouts but from 1972.
Mrs., Davis stated categorically that the deceased had no
separate property. I accept that evidence because it is
supported to some extent by the marital agreement of

October 1961 annex RTH 4-9 to Mr, Holmes first affidavit.
The preambles thereto state that property held in their
joint names at the date of the agreement is community
property, that Mrs, Davis has inherited property during the
marriage and the agreement clarifies the position relating
to community property and separate property. Nowhere is it
stated that the deceased holds separate property. Having
regard to the lack of cheques and bank statements relating
to the purchase of the bulk of the Yanuca Island shares,
and the omission of records relating to bank statements
recording the deceased's and Mrs. Davis's salary payments
into the community fund, it has not been shown in the
slightest degree that all the Fiji shares could not have
been purchased from community property. It seems that
although the defendants have failed to establish that all
the Mocambo shares and part of the Yanuca shares were

Mrs, Davis's separate property I am satisfied that the
Yanuca shares were not the deceased's separate property

but were community property.

I find that all the shares and bank deposits in Fiji
were community property at the time of the deceased's
death. It remains to consider the effect in Fiji of

the marital agreement of October 1961, Dicey's Conflict
of Laws, 8th Edition at p.629 R.110, states that the
terms of a marriage contract govern the rights of the
husband and wife in respect of moveables. Sub-rule 1.
at p.631 states that the marital contract is governed

by the law of the matrimonial domicile. Thus the rights
of the deceased to the marital property during his life-
time are determined under the marital agreement of

October 1961 as construed under Californian law.
The expressions separate property and community property

used in the marital agreement are common to Californian
law and not to Fiji law.
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Code of California annexed to Strader's affidavit and (Supreme Court
cases cited by Schainbaum and Strader that the earnings Lautoka), dateé
of the husband and wife during marriage are community 15th November
property; money earned by a spouse from the use of his : 1979

or her separate property 1s community property (e.g.

Mrs., Davis's salary as a Director of Tropical Pools was
community property although the company was her separate
property; but dividends paid by the company were her
separate property). However the husband has absolute
control of community property and may dispose of it as he
wishes. The wife may apply to the court to deter inconsi-—
derate or fraudulent disposition of community property.

Under Californian law only half the community property
belongs to the estate of a deceased spouse for death duty
purposes. Estate duty payable in Fiji is determined

under S.5 of the Estate and Gift Duties Ordinance, CaP.178
As a result of my finding that all the shares in Fiji are
community property one has to determine under Fiji law to
what extent the community property is liable to be assessed
for death duty. The fact that only half of it is taxable
under Californian estate duty law is no indication that the
same statutory rule applies in Fiji. The portions of S.5
which the parties rely upon are S.5(1)(a), 1(e), 1(h), (1),(1).

s.5(1) (a) excludes from estate duty all property held by a
deceased as trustee for another. The defence submitted that
the deceased was a trustee of the community property to the
extent of Mrs. Davis's half interest and that her half should
be exempt. In my view the husband's control over community
property in California is not as limited as that of a trustee.
During his lifetime he does not have to ensure that the wife
receives a half-share of the income which finds its way into
the community.

community property is a varying fund which fluctuates
according to the earnings and expenses of the spouses and
profits which may accrue from community investments. It

is liable Ffor medical expenses, education and maintenance
of the children and other domestic requirements all and each
of which receive such priority and share in the community
runds as the husband sees fit., He may give more to one
child than another, more to himself than to his wife or
vice versa. One can present other illustrations which show
that the husband is not a trustee of the kind envisaged by
the law of Fiji.

The Commissioner submits that the whole of the community
property and not simply the deceasedt's half is assessable
for death duties under S.5(1)(h) which states that property
over which the deceased had a general power of appointment
at the time of his death is liable for death duty. He
argues that the deceased's powers over community property
under the Californian law amount to a general power of
appointment under Fijian law.

He also contends that all the Fiji shares, even if they
are all community property, come under $.5(1)(1)(1) &
(ii) which states that assessable property includes :-



25,

" (i) Any property situate in Fiji at the death
of deceased comprised in any settlement,
trust or other disposition of property
(including the proceeds of the sale or
conversion of any such property and all
investments for the time being representing
the same and all property which has in any
manner been substituted therefor) made by
the deceased whether before or after the
commencement of this Ordinance =

(i) by which an interest in that property or in
the proceeds of the sale thereof is reserved,
either expressly or by implication, to the
deceased for his 1life or for the life of any
other person or for any period determined by
reference to the death of the deceased or of
any other person; or

(ii) which is accompanied by the reservation or
assurance of, or a contract for, any benefit
to the deceased for the term of his life or
of the 1life of any other person or for any
period determined by reference to the death
of the deceased or of any other person;

The contentions of the Commissioner under S$.5(1) h and
under S.5(1) (1) (i) & (ii) were both considered in Ochberg v.
Commissioner of Stamp Duties in 49 (1949) State Reports
(NeSeW.), 248, by the State's Full Court of Appeal, That
case is remarkably similar to the instant case. Ochberg
was domiciled in South Africa at the time of his marriage
and he died on 11th December, 1937 at which time he had
property in N.S.W., . Letters of administration were taken
out in South Africa and re-sealed in N.S.W. The action
was to determine to what extent his property in N.S.W. was
liable for Australian death duty. Under South African law
all property belonging to either spouse at the time of
marriage and property acquired during marriage becomes
community property (As in California the parties can make
their own agreement controlling marital property.) The
property in N.S.W. was community property. The community
property is vested in them jointly subject to the husband's
exclusive authority to control, manage and administer the
community property subject to the wife's right to protect
herself, as in California, against the husband's prodigality
by an application to the court. On his death the husband's
authority, as in California, ceases and the surviving spouse,
as in California, is entitled to one half of the community
property. It is apparent that the "joint interest" of the
spouses in South Africa and California in the community
property during their lives is not the same as a joint
interest of the kind known to English law where the whole
beneficial interest in a joint estate vests in the
survivor(s).

In Ochberg's case, as in the instant case, the husband pre-—
deceased the wife and the question arose as to whether the
wife's half of the community property held in New South
Wales was assessable for duty under the law of New South
Wales., The Full Court held that it was assessable under
S.102(2)(e) and S$.102(2)(j) of the Australian Stamp Duties
Act, 1920, which are similar to the Fiji S.5(1)(i) and
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5(1) (b) respectively. The Ochberg property in New South
Wales consisted of "~ bonds and once again there is a
similarity with the instant case. The judgment delivered
by Jordan C.J. referred to the Commissioner'!s contention
that under the marital contract which is implied by the
statute law of South Africa there was a disposition of
property under S$.102(2)(e) (corresponding to our S.5(1)
(i) ) by the deceased of one-half of the bonds to his
wife, but an interest in them was reserved to him for
his life and there was a reservation of or contract for
a benefit to him for the term of his life., The learned
CeJe. stated near the top of p.255,

"The correctness of these submissions depends
upon the legal effect of that part of the
law of S.A., which provides, in effect, that
the wife's half as well as the husband's
half is 'subject to the marital power."

He proceeded Ffurther down that page to express the Full
Court's view of the "legal effect of the marital power",
stating,

"Tt would however I think be contrary to the scheme

of community property - to conclude that it required

all existing and after acquired property to be
divided into vigorously separated halves, the
husband being entitled to administer them both but
entitled to have personal enjoyment only of his
own half, the wife's half being left intact except
in so far as it is applied by him for her benefit,
Community of property appears by necessary
implication to provide a scheme by which the

whole of the community property is administered
by the husband and utilised by him in any "way

he thinks fit for the benefit of himself, his
wife and his family. The interests of himself

and his wife are thus the continually fluctuating
halves of a necessarily fluctuating whole. When
the husband takes anything for his own benefit

he reduces his own half and his wife's half of

the whole property by one moiety of each amount
taken. Hence a beneficial jnterest in his wife's
half is reserved to him, The view is borne out

by the provision that the wife may protect herself
against 'prodigality' by her husband by obtaining
"from the court a !'separatio bonorum.,' Further the
provision that upon the death of one spouse the
marital power of the husband ceases - and the
survivor is entitled to half the estate indicates
that until death (subject to a separatio bonorum)
of one spouse the community property is to be
administered Dby the "husband as a whole, the
whole and every part of it being available to be
applied by him for the personal benefit of himself
and his family.

"For these reasons I am of the opinion that the
evidence shows that the wife's half of the bonds
was dutiable under S. 102(2)(e). It follows that,
in my opinion, the wife's half was dutiable under
S. 102(2)(j)".
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From that judgment it is apparent that the wife's
half was liable for duty under para (i) and para
(ii) of s. 102(2)(e) of the N.S. Wales Act which
are the same as para (i) and para (ii) of our

S. 5(1)(1)."

The judgment at p. 254 refers to the statutory definition
of "disposition of property" quoting S. 100(a) and (c) of
the N.S.W. Act which are the same as the Fiji definition
of disposition of property appearing in the Fiji S.2

' (disposition of property)! paras (a) & (c).

The Australian judgment does not explain why the full Court
concluded that "the marital power" of the husband in
Ochberg's case amounted under their S. 102(2)(j) to a
gencral power of appointment over the community property
held by the deceased at the time of his death., Clearly
some thought was given by the Full Court to that conclusion
ersuse at p. 254 the judgment quotes the statutory
i {.oitjon of Ma general power of appointment" which is
cimilnr for the purposes of this case to the definition in
v 191 9.2. The NeS.We S. 102(2)(j) is the s=me as the

R 5-‘_)('\)(11).
L deTts case has been referred to in two N.,Z. judgments
o wdverse comment but they have indicated that Lhe

in uchberg were somewhat different from those in the
Tehe COSES.

In Re Manson (deceased) 1964, N.Z.L.R. 257 the N.Z. Court
of Appeal was considering whether a power vested in a
beneficiary under a will was a general power, 1In the
course of its judgment the Court referred to Ochberg's
case in the following terms which appear at p. 269 -

"The Full Court of N.S.W, decided that the
property was dutiable primarily because there
was a 'disposition' within the meaning given
1o that {erm in that siatute. That was soO
becanse community property by necessary
implication, provided a scheme by which the
whole of community property could be administered
by the Husband and utilised by him in any way he
thought fit for the benefit of himself, his wife
and his family. This power remaining in the
hucband amounted, in the view of the Court, 10
5 pecervation sufficient to create a disposition
of property within the meaning of S. 102(2)(c).
fhal the Court went on to say, very briefly and
in conclusion, that it Ffollowed that the wife's
nalf was also dutiable under S. 102(2)(3)."

The reason why is not enlarged upon and we take
it that it was that, hoving ibe power oo arilize
the whole of ihe fund for his own purposes and
lhose of his wife and femily the husband

had power to dispose of it."

Clearly the N.Z, Court regarded the husband?s marital power
in Ochberj's case as a mounting to A general pouwver of
appuintmont .

e N.7. Court was at that time considering the meaning of
jeneral powers of appointment as defined in the NeZe
statute, S.5(1) (L), Estate & Gift Duties A, 1955, which
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closely corresponds to our definition thereof in the Willlams
Fiji S. 2 and they said of Ochberg's case, at p. 269 (ESB¥8%§ Court,
?

of their judgment, dated 15th
~ November 1979
"Alternatively it was argued that the property
was caught by S. 102(2)(j) — whose wording is
similar to our S. 5(1)(h§ and whose expression
"general power of appointment" is extended by
a definition similar to that contained in our

Sl 2".

Had there been anything dubious about the decision in
Ochberg that the husband's marital power amounted to a
"general power of appointment" there can be little doubt
that the N.Z. Court in Manson's case would have drawn
attention to it.

The other N.Z. case is In Re Going 1951 (70) N.Z.L.R.
144 and again the Court of Appeal was considering what
amounted to a general power of appointment in connection
with a demand for death duty. Hay Je.A. in his judgment
at the foot of P. 173 said of Ochberg's case :-

"The judgment is almost wholly confined to a
consideration of the circumstances of the case

in relation to the Australian para (e) the
equivalent of our para (j). After deciding that
the case fell within that para, the Court went on
simply to state that it followed :that the wife's
half of the bonds, being a portion of the joint
estate was dutiable under para (j) the equivalent
of our para (h). The obvious .reason for the
latter part of the decision was that during the
joint lives of the parties the community property
was to be administered by the husband as a whole,
the whole and every part of it being available
to be applied by the husband for the personal
benefit of himself, his wife and his family.

It is therefore understandable that while such a
power qua the wife's share vested in the husband
whilst he 1lived he was possessed of a general
power of appointment within the extended meaning
of that term in the Act, which is substantially
the same words as the definition in our Act".

The Fiji section 5(1)(h) with its statutory definition of

a power of appointment and S. 5(1)(i)(i)(ii) and (iii) with
its statutory definition of disposition are expressed in
similar terms. Therefore Ochberg is relevant to the facts

in the instant case as are the comments thereon of the learned
judges of the N.Z, Court of Appeal, Mr. Handley has drawn
attention to the wording of S. 5(1)(h) which states that
assessable estate includes :=-

"(p)=" any property situate in Fiji at
the death of the deceased over or in respect of
which the deceased had "at the time of his death"
a general power of appointment",

He stresses that if there is a general power of appointment in
respect of the Fiji shares it must be one which the deceased
held "at the time of his death." He submitted that the
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deceased's powers necessarily ceased at the time Mr. Justice
of his death and therefor none of the shares were Williams
liable for death duties. He relied upon Re Silk Eg&ggigi Court,
deceased, Australian Tax Rep, 321, a judgmen dated 15%h

of the High Court of Australia in 1976. It refers
to a wife who survived her husband., She was entitled
under his will to request the trustees to, "raise

any sum(s) out of the capital of

November 1979

"(half the residuary estate) and pay the same
to my wife for her use and benefit."

The Australian Commissioner for taxes contended that the
will gave her a general power of appointment over half
her deceased husband's residuary estate, and therefore
it was assessable for tax on her death under S. 7(1)(f)
of the Australian act which is expressed in the same
terms as our S.5(1)(h). The Australian Commissioner
took the view that the words "at the time of death"
meant "immediately before death."™ The High Court did
not uphold that contention and held that S.7(1)(f)

did not apply because the power did not exist at the
time of her death.

Mason J. in his judgment at p, 327 said that he was
reluctant to draw a distinction between the expressions
"at the time of death" and "immediately prior to death"
but that the Act itself made the distinction on four
occasions in S.7. He said that as death was the event
which terminated the power it could not exist at the
time of death. The learned judge observed that the
statutory definition of power of appointment did not
assist in giving meaning to the expression "at the time
of death",

The defence in the instant case draw a parallel to
Mason J's reasoning by pointing out that the Fiji
Statute wuses the expression "immediately before
death" as well as at "the time of death."

As was said in Silk's case it is difficult to accept
that one can draw a fine distinction between the
expressions "immediately prior to death" and "at the
time of death". As Jacobs J. pointed out in his
dissenting judgment it is only in theory that one can
conceive of a person making a decision in the instant
before death.

There seems in ordinary parlance to be an instant of
time between the certainty that there is still life and
the certainty of death at which the last spark of life
is extinguished and which is loosely referred to as

"the time of death". Till that instant a man in theory
possesses all his powers of disposition. The instant
the spark is extinguished he is already dead; "the time
of death" has passed and such dispositions as are
exercisable in his name are testamentary.

When $.5(1)(h) refers to "the time of death" the defence
argue that it means that instant when all 1life has passed
away. One may counter that by saying that if such were
the meaning then the legislature would have used the words
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wipon the death of." If it means the instant when the
last spark of life is about to be extinguished it might
be better expressed by the words "up to the time of
death." It appears to me that the expression "at the
time of death" is not an example of grammatical
precision. The Australian High Court regarded it as
an ambiguous phrase because they looked to other
poriions of the same statute for assistance in
resolving the ambiguity. They concluded that it did
not mean "immediately before death" because the
statute used the expression "immediately before death"
several times and would have done so again if that was
w2t was meant.

The relevant sections of the Fiji Statute are similar
to the Australian Statutory provisions. There is a
slight difference in the Fiji definition of a "general
power of appointment" in that it is a 1little wider in
scope but that does not affect the outcome of these
deliberations.

Although S. 5 uses the words "before death" on several
occasions it only once uses the expression "immediately
before death", It is found in S. 5(1)(e) which uses
the oxpressions "immediately before death" and "at the
dezth" in the course of enacting that joint interests
aie assessable for death duty. It makes assessable

for duty =

"n(e) the beneficial interest held by the
deceased 'immediately before his death' in any
property as a joint tenant or joint owner with
any other person or persons if that property
was situate in Fiji tat the death of?! the
deceased;""

On the death of a joint owner his share in the whole
passes by operation of law to the survivor(s); his
marriage, business partnership, contracts for his
perscnal services, etc. are likewise dissolved on death.
In the absence of S.5(1)(e) a claim for death duties
against a deceased's joint beneficial interest could be
met with the argument that it only survived up to the
time of death and then automatically passed on death to
the survivor(s) and therefore could not form part of his
estate after his death. Para (e) avoids such argument

and although assessment occurs afler death, by which time

the deceased's joint beneficial interest has already

accrued to the survivor, para (e) still includes it in the
deceased's estate by making a joint interest held immedia-

tely before death assessable for death duties,

5.5(1)(e) in using the expression "at the death of"
obviously means the event of death as opposed to the
instant before death, If the words "at the time of
death" used in 5.5(1) (h) mean the event of death the
Commissioner could argue that the legislature would
have said so by using the words of S.5(1)(e), namely
"at the death of." Thus a reference to S5,5(1)(e) for
assistance in resolving the meaning of the words "at
the time of death" merely tends to emphasise the
ambiguity.

No. 5
Judgment of
Mr, Justice
Williams
(Supreme Court,
Lautoka),
dated 15th
November 1979
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Therefore one must turn to other modes of inter—
pretation in order to construe their meaning. If
there are two possible meanings to a statutory
expression one of which is absurd and one of which
gives it a sensible meaning the Court will take
the sensible one.

A power to make testamentary dispositions is not
exercisable after death; it exists during 1life to
include in one's will provisions which take effect
after death, Testamentary powers not exercised
during life cease on death. General powers of
appointment cease on death. Therefor, . when

S. 5(1)(h) speaks of a power held "at the time of
his death" it would be meaningless if it refers to
powers held "at the death of." A corpse has no
powers, If my reasoning is correct and logical
and if S. 5(1)(h) becomes meaningless by reason of
such a construction then the inclusion in S.2 of a
definition of a general power of appointment would
be a waste of legislative time for the reasons
following.

S. 5(1)(h) is .the only portion of the Ord. which

refers to a general power of appointment except for

S.2 which defines it as :=

"any power or .-authority which enables the donee
or other holder thereof, or would enable him if
he was of full capacity, to obtain or appoint or
dispose of any property or to charge any sum of
money upon any property as he thinks fit for his
own benefit, whether exercisable orally or by
instrument inter vivos or by will or otherwise

howsoever .M

If in S.5(1)(h) the expression "at the time of his death"
means "at the death of" then the definition of a general
power in S. 2 would become superfluous and unnecessary
because the definition is only inserted for the purposes
of 5.5(1)(h), but, as I have said S. 5(1) (k) has no
meaning if it speaks from death. A dead man could not
exercise that general power of appointment which the
legislation in S. 2 has so carefully defined, In fact
the inclusion the definition in the Ord., would be an

exercise in sheer futility.

S. 2 defines "the dutiable estate" as the estate of a
deceased computed and constituted in accordance  with

S.5. S. 5(1) commences as follows :=—

"5(1) In computing for the purposes of this

Ordinance, the final balance of the estate of
a deceased person, his estate shall be deemed
to include and consist of the following classes

of property:-t

No. 5

&gdgment,of

« gustice
Williams

(Supreme Court
Lau oka?, dated
15th November 1979

It then sets out in paras (a) to (i) the classes of property

which are deemed to fall within the deceased's estate.
Each paragraph of the subsection embraces a class or kind
of property which is liable for death duties as part of
the deceased's estate. It would be absurd to include
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Judgment of
para (h) if it did not describe a class of property Mr. Justice
forming part of a deceased's estate but this is what Williams
would happen if .the words "at the time of death" (Supreme Court,
were to mean "on the death of." S. 5(1)(h) would ~ Lautoka), dated
become meaningless. By construing the words "at the 15th November 1979

time of his death" as meaning "up to the time of his
death" or 'immediately before death,' S. 5(1)(h) would
then include property over which the deceased had a
general power of appointment up to the time of his

death and would comply with the obvious intention of the
legislature by giving a meaning to S. 5(1)(h) and by
giving some sensible intention to the inclusion in S. 2
of a definition of a general power of appointment.

I consider that the expression "at the time of death"
should be construed as meaning immediately before death.

I am disposed to the view ‘that I can properly apply the
reasoning of the Full Court of N.S.W. in Ochberg's case as
explained by the N.Z. Court of Appeal (supra). In my
opinion the deceased under the marital agreement held a
general power of appointment over all the Fiji shares i.e.
the community property in Fiji up to the time of his death.
I accordingly find that all the Fiji shares are assessable
for death duty under s. 5(1)(h).

Turning now to S. 5(1)(i) it makes assessable for death
duty.

" (i) any property situate in Fiji at the death of
the deceased comprised in any settlement, trust or
other dispgsition of property (including the
proceeds of the sale or conversion of any such
property and all investments for the time being
representing the same and all property which has in
any manner been substituted therefor) made by the
deceased whether before or after the commencment of
this Ordinance -

(i) by which an interest in that property or in the
proceeds of the sale thereof is reserved, either
expressly or by implication, to the deceased for
his 1ife or for the life of any other person or
for any period determined by reference to the
death of the deceased or of any other person; or

(ii) which is accompanied by the reservation or
assurance of, or a contract for, any benefit to the
deceased for the term of his life or of the 1life of
any other person or for any period determined by
reference to death of the deceased or of any other
person; or

(iii) by which the deceased has reserved to himself
the right by exercise of any power to restore to
himself or to reclaim that property or the proceeds of
the sale thereof.,"

Tt is expressed in very much the same terms as S. 102(2)(c)
of the Australian Act considered in Ochberg's case. Any
differences in wording are immaterial in applying the
reasoning in Ochberg to the facts of the instant case. The
Fiji Shares in the instant case were, as in Ochberg's case,
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Williams
It was agreed in Ochberg's case that under South (Supreme Court,
African law as under Californian law the spouses ~ Lautoka), dated
are presumed to enter into the community property 15th November 1979

agreement. The law imposes the arrangement upon
them although they can, as under Californian law,
make -their own agreement. In the instant case the
deceased and Mrs. Davis had made their own marital
agreement for community of property.

The court held in Ochberg, P. 255, that under the
Aust. S. 102(c) the South African marital agreement
amounted to "a disposition of property" made by the
deceased by virtue of the implied contract involved
in his marriage whereby one half of the bonds passed
to his wife, but an interest therein was reserved to
him for life:; and there was a reservation of, or
contract for, a benefit to the deceased for the term
of his 1life."

In the instant case the comparable disposition of

property under the Fiji S.5(1)(i) arises under the
marital agreement of October 1961 whereby one half
of the shares passed to Mrs. Davis but an interest
therein was reserved to the deceased for his life.

Following the reasoning adopted by Jordon C.J. P.254
which I have already quoted at length I find that
Mrs. Davis's half cf the Fiji shares is dutiable under

s.5(1) (i), (i) & (ii).

There have been no submissions relating to the shares
acquired after the death cf the deceased and I take it
that there is no attempt to include them in the assess—
able estate.

The parties have requested that I should not attempt
to calculate the amount of duty payable but simply
to state what proportion of the Fiji shares I regard
as assessable for death duty.

I accordingly give judgment for the plaintiff for duty
on the whole of the Fiji shares and direct the defendants
to pay the death duty assessed thereon by the Commissioner.

By consent of the parties the question of costs is
deferred for agreement between them following delivery of
this judgment or failing agreement by application to the
court.

26th Oct. 1979 (Sgd.) J.T. Williams
LAUTOKA JUDGE
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SEALED ORDER OF THE SUPREME COURT, LAUTOKA,
DATED 15TH NOVEMBER, 1979

No. 6
I THE SUPREME COURT OF FIJI, LAUTOKA %ﬁglgﬁpgg%grcgﬁrt,
o am Lautoka, dated
WESTERN DIVISION 15th November 1979

No. 205 of 1976

BETWEEN : THE COMMISSIONER OF ESTATE
AND GIFT DUTIES PLAINTIFF

AND : FIJI RESORTS LIMITED

A limited liability company
incorporated in Fiji upon
25th June 1971. DEFENDANT

BEFORE THE HONOURABLE MR, JUSTICE WILLIAMS
DATED AND ENTERED THE 26TH DAY OF OCTOBER 1979

his Action coming on for Trial on the 27th, 28th, 29th,
30th, 31st days of August and 3rd, 4th and 5th days of
september 1979 before the honourabile Mr, Justice Williams
in the presence of counsel for the Plaintiff and for

the Defendant AND UPON READING the pleadings and what

was alleged therein.

AND UPON HEARING the evidence and what was alleged by
Sounsel For the plaintiff and the defendant.

THIS COURT SHOULD ORDER that the said action should
stand ror judgment,

AND THIS ACTION standing for judgment this day in
The presence ol the counsels for the plaintiff and the

Defendant.

THIS COURT DOTH ORDER that the whole of the Fiji shares
—re Tiable ror duty and direct the Defendant to pay the
duty assessed thereon by the Commissioner, and that the
question of costs be deferred for agreement between the
parties, and failing such agreement by application to
the Court.

DATED . this 15 day of November, 1979.

BY THE COURT

Signed
DEPUTY REGISTRAR
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MARITAL AGREEMENT,

ALAN EMMETT DAVIS/DORIS ANITA DAVIS,

6TH OCTOBER 1961

AGREEMENT

THIS AGREEMENT, made and entered into this 6th day of
October, 1961, by and between ALAN E, DAVIS and DORIS
DAVIS, his wife, residing in the County of San Mateo,
State of California,.

WITNESSETH:

THAT WHEREAS said husband and wife during the existence
of thelr marriage have acquired and now own property of
various kinds; and

WHEREAS certain property was inherited by said wife
during their marriage; and

WHEREAS all property of every kind and nature now owned
or neld by said parties in their joint names was acquired
and purchased with the community earnings of said parties;
and

WHEREAS it i1s the intention of said husband and wife to
enter into a written memorandum of agreement attesting
to the community status of their joint tenancy property,
and the separate status of certain other property;

NOW THEREFORE, it is hereby mutually understood and agreed
by and between said husband and wife as follows:

1) That all property of every kind, nature and
description now owned or held of record title by
said husband and wife in their joint names as
joint tenants, at all times herein mentioned has
been, now is, and shall remain, the community
property of said husband and wife without regard
to the form and record of ownership under which
the same was acquired or is now held,

2) That all property inherited by either said
husband or said wife during their marriage, is the
separate property, respectively, of said husband
or of said wife.

3) That all property that may hereafter be
acquired by said husband and wiTe, during the
continuance of their marriage, EXCEPT that acquired
by either of them by gift, bequest, devise or
descent shall become and remain the community
property of said husband and wife without regard

to the form and record of ownership under which

the same is acquired or held,

No, 7
Marital Agreement,
Alan Emmett Davis/
Doris Anita Davis,
6th October 1961
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4) That any insurance policies on the 1life Alan Emmet%rDavis/’
of said husband owned by the wife are ' the Doris Anita Davis
sole and separate property of said wife. That éth october 1961 !

any insurance policies on the life of said wife
owned by the husband are the sole and separate
property of said husband.

5) That this Agreement shall remain in full
Porce and effect until modified or revoked, in
writing, by said husband and wife, and shall
be binding upon them, their respective heirs,
executors, administrators and assigns.

IN WITNESS WHEREOF, the undersigned have executed this

Agreement, in duplicate, the day and year first here-
inabove set forth.

Sgd. ALAN E. DAVIS

Sgd. DORIS A. DAVIS

STATE OF CALIFORNIA )
SSe

COUNTY OF SAN MATEO

On this 6th day of October, 1961, before me, a notary
public in and for said County and State, personally
appeared ALAN E. DAVIS and DORIS DAVIS, known to me to
be the persons whose names are subscribed to the within
Agreement, and acknowledged that they executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and

affixed my official seal the day and year in this
certificate first above written.

Sgd. FRANK C. VORSATZ

Notary Public
My principal office is at

6767 Mission Daly City,
County of San Mateo, Calif.
My Commission expires: 11-21-64
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AFFIDAVIT OF Gl.A. STRADER,

DATED 11TH APRIL 1977

No., 8

Affidavit of
IN THE SUPREME COURT OF FIJI, LAUTOKA Ge.A. Strader, .
dated 11th April
WESTERN DIVISION 1977

BETWEEN : THE COMMISSIONER OF ESTATE AND
GIFT DUTIES

Plaintiff

AND: FIJI RESORTS LIMITED

a limited liability company incorporated
in Fiji upon 25th June, 1971.

Defendant

AFFIDAVIT OF GssA., STRADER, ATTORNEY
AND COUNSELOR AT LAW AND DEPUTY ATTORNEY

GENERAL OF THE STATE OF CALIFORNIA

G.A. STRADER, being first duly sworn, deposes and says:

I, G.A. STRADER, am an attorney and counselor at law,

licensed as such to practice in all of the courts of

the State of California, and have been so licensed since
the 19th day of June 1946. I have been actively engaged
in the practice of law since said 19th day of June 1946,
am now employed as a Deputy Attorney General of the State
of California, and am familiar with, have knowledge of,
and have expertise in regard to the laws of the State of
California relating to the property rights of husband and
wife, and particularly in respect to the laws of the State
of California relating to community property of husband
and wife.

The purpose of this affidavit is to set forth the opinion
of the affiant in regard to the nature of community
property, and the extent of control existing in favor of
a California husband over the community property of himself
and his wife under the laws of the State of California
as of February 28, 1972. All statements herein, whether
in the present or past tense, relate to and state the law
of California in effect on February 28,1972. Attached
hereto are copies of all Civil Code sections referred to
and certified as being true and correct and in effect

as of February 28, 19%972.
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The law of the State of California in effect .on Affidavit of
February 28, 1972, governing the property rights of a G.A. Strader,
husband and wife was as set forth in the provisions dated 11th April

of the Civil Code of the State of California, unless 1977
there existed a marriage settlement or contract -
between the spouses containing stipulations contrary

to the statutory provisions set forth in said Civil

Code. A husband and wife were authorised by law to

enter into a contract whereby the statutory designation
regarding the character of their property rights is

changed. Civil Code 8§ 5103.

The law of the State of California on February 28, 1972
recognized two types of ownership of property by husband
and wife — (1) the separate property of each, . and

(2) the community property of both. The separate property
of a spouse might be held in joint tenancy or tenancy in
common with the other spouse. Civil Code 8 5104, These
two types of ownership of property were defined in
sections 5105, 5107, 5108, and 5110 of the Civil Code.

The term "separate property" means that property which is
held both in its use and its title for exclusive benefit
either of the husband or of the wife. The term

"community property" is that property which is acquired

by husband and wife, or =either, during marriage when not
acquired as the separate property of either.

A1l property owned ~ by a husband or a wife before marriage
and that acquired afterwards by gift, bequest, devise, or
descent, with the rents, issues and profits thereof, was
the separate property of the husband or wife, With
certain exceptions, all real property situated in
california and all personal property wherever situated
acquired by either spouse during the marriage while
domiciled in the State of California, was community
property. Certain exceptions and presumptions were set
forth in Civil Code sections 5109, 5110, 5111, 5118,

5119 and 5126.

Pursuant to section 5125 of the Civil Code and subject
to certain exceptions, the husband had the management
and control of the community personal property, one
exception being that subject to the further conditions
set forth in Civil Code section 5124, the wife had the
management and control of the community personal
property earned by her. Similarly, pursuant to the
provisions of Civil Code section 5127, the husband had
the management -and control of the community real
property subject to the exceptions and conditions set
forth in that section.

The authority of the husband to manage and control the
community personal property included the power of dis-
position, other than testamentary, subject to certain
statutory restrictions. Civil Code 8 5125. The
nusband also had the management and control of the
community real property subject to the requirement
that the wife join him in executing any written
instruments whereby the property was leased for a
period longer than one year oOr was sold, conveyed, or
encumbered, unless the transaction was between the
spouses. Civil Code 8 5127. 1In regard to the
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management and control of personal community property, Agfidavit of
there was an exception where the property was held in a G.A.dStrageX, 1
trust, or where one or both spouses was incompetent., ?g;% 1t pri

Civil Code 58 5113.5 and 5128. A husband was also
prohibited from making a gift of community personal
property or from disposing of it without valuable
consideration. Civil Code § 5125. The husband was
also prohibited from selling, conveying or encumbering
the furniture, furnishings or fittings of the home, or
the clothing of the wife or minor children which was
community property without the consent of the wife.
Civil Code g 5125,

State of California

Office of the
Secretary of State

I, MARCH FONG EU, Secretary of State of the State of
California, hereby certify :

That CECIL F HERWICK ,wWhose name
appears on the annexed certificate of acknowledgment,
proof or affidavit, was, on APRIL 11, 1977 ’
a duly commissioned, qualifiE3-EHE—EEfTﬁETWﬂﬂRY—PUEETC,
in the State of California, empowered to act as such
Notary in any part of this State and authorized to take
the acknowledgment or proof of powers of attorney,
mortgages, deeds, grants, transfers, and other instruments
of writing executed by any person, and to give a certi-
ficate of such proof or acknowledgment, indorsed on or
attached to the instrument, and to take depositions and
affidavits and administer oaths and affirmations in all
matters incident to the duties of the office or to be
used before any court, judge, office or board in this
State.

I FURTHER CERTIFY that the seal affixed or impressed on
the annexed certificate, proof or affidavit is the
official seal of said Notary Public and it .appears

that the name subscribed thereon is the genuine signature
of the person aforesaid, his (or her) signature being

of record in this office,

IN WITNESS WHEREOF, I execute
this certificate and affix
the Great Seal of the State

THE GREAT SEAL OF of California this
THE STATE OF CALIFORNIA 11th day of April 1977

MARCH FONG EU
Secretary of State

By JANE E BACON
Deputy Secretary of State
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Attached hereto are true and correct copies of all
sections of the Code of Civil Procedure of the State
of California, cited above or to which reference is
made in said sections. All of said copies attached
hereto are certified as true and correct copies of
the statutes of State of California as of February
28, 1972.

Sgd. GeA. STRADER

Subscribed and sworn to before me
this 11th day of April 1977

Sgd. Cecil F. Herwick

OFFICIAL SEAL

State of California

Office of

March Fong Eu
Secretary of State

SACRAMENTO

I, March Fong Bu, Secretary of State of the State of
California, hereby certify:

That as the legal custodian of the statutes and laws of
the State of California, including the codes, I am the

proper officer to certify or authenticate copies or
provisions thereof.

I further certify that the annexed transcripts set forth
the provisions of the following listed Sections of the

CIVIL CODE of the State of California, and that said

No. 8
Affidavit of
G.A. Strader,
dated 11th April
1977

sections were in full force and effect as of February 28,1972,

Section 5103 Section 5118
Section 5105 Section 5119
Section 5107 Section 5124
Section 5108 Section 5125
Section 5109 Section 5126
Section 5110 Section 5127
Section 5111 Section 5128
Section 5113.5 Section 5119

IN WITNESS WHEREOF, I execute
this certificate and affix the

Great Seal of the State of

California this 12th day of

THE GREAT SEAL OF April, 1977
THE STATE OF CALIFORNIA

Sgd. March Fong Eu
Secretary of State
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§ 5103. (Property transactions between spouses or G.A. Strader,
with other person: Rules governing confidential dated 11th April

relations) 1977

Either husband or wife may enter into any engagement
or transaction with the other, or with any other
person, respecting property, which either might if
unmarried; subject, in transactions between them-
selves, to the general rules which control the
actions of persons occupying confidential relations
with each other, as defined by Title 8 (commencing
with Section 2215) of Part 4 of Division 3.

§ 5105. (Interests in community property)

The respective interests of the husband and wife in
community property during continuance of the marriage
relation are present, existing and equal interests
under the management and control of the husband as

is provided in Sections 5125 and 5127. This section
shall be construed as Jefining the respective interests
and rights of husband and wife in community property.

§ 5107. (Wife's separate property, and conveyance
thereof)

All prcperty of the wife, owned by her before marriage,
and that acquired afterwards by gift, bequest, devise,
or descent, with the rents, issues, and profits thereof,
is her separate property. The wife may, without the
consent of her husband, convey her separate property.

§ 5108. (Husband's separate property, and conveyance
thereof)

All property owned by the husband before marriage, and
that acquired afterwards by gift, bequest, devise, or
descent, with the rents, issues, and profits therof, is
his separate property. The husband may, without the
consent of his wife, convey his separate property.

§ 5109. (Personal injury damages paid by married person
to spouse as separate property)

All money or other property paid by or on behalf of a
married person to his spouse in satisfaction of a
judgment for damages for personal injuries to the

spouse or pursuant to an agreement for the settlement

or compromise of a claim for such damages is the separate
property of the injured spouse.
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Agfidavit of
G.A. Strader,
dated 11th April

A1l other real property situated in this state and all o 1977
other personal property wherever situated acquired during
the marriage by a married person while domiciled in this
state, and property held in trust pursuant to Section
5113.5, is community property; but whenever any real or
personal property, or any interest therein or encumbrance
thereon, is acquired by a married woman by an instrument
in writing, the presumption is that the same is her
separate property, and if acquired by such married woman
and any other person the presumption is that she takes
the part acquired by her, as tenant in common, unless

a different intention is expressed in the instrument;
except, that when any of such property is acquired by
nusband and wife by an instrument in which they are
described as husband and wife, unless a different
intention is expressed in the instrument, the presump-
tion is that such property is the community property

of said husband and wife and that when a single family
residence of a husband and wife is acquired by them
during marriage as joint tenants, for the purpose of

the division of such property upon dissolution of
marriage or legal separation only, the presumption is
that such single family residence is the community
property of said husband and wife. The presumptions

in this section mentioned are conclusive in favor

of any person dealing in good faith and for a valuable
consideration with such married woman oI her legal
representatives or successors in interest, and

regardless of any change in her marital status after
acquisition of said property.

§ 5110. (Other real property situated in this state and
other personal property acquired during marriage:
Presumptions)

In cases where a married woman has conveyed, or shall
hereafter convey, real property which she acquired
prior to May 19, 1889, the husband, or his heirs or
assigns, of such married woman, shall be barred from
commencing or maintaining any action to show that the
real property was community property, or to recover the
real property from and after one year from the filing
for record in the recorder's office of such conveyances,
respectively.

As used in this section, personal property does not
include and real property does include leasehold
interests in real property.

g 5111. (Same: Inapplicability of presumption to
property held at death after marriage dissolution)

The presumption that property acquired during marriage
is community property does not apply to any property to
which legal or equitable title is held by a person at
the time of his death if the marriage during which the
property was acquired was terminated by dissolution of
marriage more than four years prior to such death.
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g 5113.5. (Community property transferred to trust:
Terms of trust: Effect on other community property
transfers: Power of trustee to convey trust property)

Where community property, before or after the effective
date of this section, is transferred by the husband and
wife to a trust, regardless of the identity of the
trustee, which trust originally or as amended prior or
subsequent to such transfer (a{ is revocable in whole
or in part during their joint lives, (b) provides that
the property after transfer to the trust shall remain
community property and any withdrawal therefrom shall
be their community property, (c) grants the trustee
during their joint lives powers no more extensive than
those possessed by a husband under Sections 5125 and
5127, except as to property described in Section 5124
respecting which the trustee's powers shall be no more
extensive than those possessed by a wife under Section
5124, and (d) is subject to amendment or alteration
during their joint lifetime upon their joint cansent,
the property so transferred to such trust, and the
interests of the spouses in such trust, shall be
community property during the continuance of the
marriage, unless the trust otherwise expressly provides.,
Nothing in this section shall be deemed to affect
community property which, before or after the effective
date of this section, is transferred in a manner other

than as described in this section or to a trust containing
different provisions than those set forth in this section;

nor shall this section be construed to prohibit the
trustee from conveying any trust property, real or
personal, in accordance with the provisions of the

trust without the consent of the husband or wife unless
the trust expressly requires the consent of one or both
spouses,

§ 5118. (Earnings and accunulations constituting separate

property: Income of spouse, etc., when living separate
from other spouse)

The earnings and accwnulations of a spouse and the minor
children living :with, or in the custody of, the spouse,
while living separate and apart from the other spouse,
are the separate property of the spouse.

§ 5119. (Same: Income after judgment of legal separation)

No,., 8
Affidavit of
GeA. . Strader,
dated 11th April

1977

After the rendition of a judgment decreeing legal separation

of the parties, the earnings or accumulations of each party

are the separate property of the party acquiring such
earnings or accumulations,

§ 5124. (Wife's control of community personal property
earned by her or received by her in satisfaction of
Judgment for damages for personal injuries, etc.:
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Limitations and exceptions: Wifet's gifts and Affidavit of
testamentary dispositions: Absence of change in G.A, Strader,
nature of property or respective interests therein) dated 11th April
1977

Notwithstanding the provisions of Sections 5105 and
5125, the wife has the management and control of the
community personal property earned by her, and the
community personal property received by her in
satisfaction of a judgment for damages for personal
injuries suffered by her or pursuant to an agreement for
the settlement or compromise of a claim for such
damages, until it is commingled with community property
subject to the management and control of the husband,
except that the husband may use such community property
received as damages or in settlement or compromise of

a claim for such damages to pay for expenses incurred
by reason of the wife's personal injuries and to re=
imburse his separate property or the community property
subject to his management and control for expenses paid
by reason of the wife's personal injuries.

The wife may not make a gift of the community property
under her management and control,or dispose of the
same without a valuable consideration, without the
written consent of the husband. The wife may not make
a testamentary disposition of such community property
except as otherwise permitted by law,

This section shall not be construed as making such
earnings or damages or property received in settlement
or compromise of such damages the separate property of
the wife, nor as changing the respective interests of
the husband and wife in such community property, as
defined in Section 5105.

§ 5125. (Husband's control of community personal propertys:
Limitations: Consent of wife)

Except as provided in Sections 5113.5, 5124 and 5128, the
husband has the management and control of the community
personal property, with like absolute power of disposition,
other than testamentary, as he has of his separate estate;
provided, however, that he cannot make a gift of such
community personal property, or dispose of the same without
a valuable consideration, or sell, convey, or encumber the
furniture, furnishings, or fittings of the home, or the
clothing or wearing apparel of the wife or minor children
that is community, without the written consent of the wife,

5126. (Property received by married person in satisfaction
of judgment for damages for personal injuries, etc., as
separate property: Other spouset's right to reimbursement for
expenses)

(a) All money or other property received by a married person
in satisfaction of a judgment for damages for his personal
injuries or pursuant to an agreement for the settlement or
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. . . Affidavit of
compromise of a claim for such damages is the separate GeA. Strader,
property of the injured person if such money or other _ dated 11th April

property 1is received as follows: 1977

(1) After the rendition of a decree of legal separation -
or a final judgment of dissolution of a marriage.

(2) While the wife, if she is the injured person, is
living separate from her husband,

(3) After the rendition of an interlocutory decree of
dissolution of a marriage and while the injured person
and his spouse are 1living separate and apart.

(b) Notwithstanding subdivision (a), if the spouse of
the injured person has paid expenses by reason of his
spouse's personal injuries from his separate property

or from the community property subject to his management
and control, he is entitled to reimbursement of his
separate property or the community property subject to
his management and ‘control for such expenses from the
separate property received by his 'spouse under sub-
division (a).

§‘ 5127. (Husband's control 'of community real property:
Wife's joinder in conveyance or encumbrance: Presumption
of validity: Limitations on actions to avoid instruments)

Except as provided in Sections 5113.5 and 5128, the
husband has the management and control of the community
real property, but the wife, either personally or by

duly authorized agent, must join with him in executing
any instrument by which such community real property or
any interest therein is leased for a longer period than
one year, or is sold, conveyed, or encumbered; provided,
however, that nothing herein contained shall be construed
to apply to a lease, mortgage, conveyance, or transfer of
real property or of any interest in real property between
husband and wife; provided, also, however, that the sole
lease, contract, mortgage or deed of the husband, holding
the record title to community real property, to a lessee,
purchaser or encumbrancer, in good faith without knowledge
of the marriage relation shall be presumed to be valid,
No action to avoid any instrument mentioned in this section,
affecting any property standing of record in the name of
the husband alone, executed by the husband alone, shall
be commenced after the expiration of one year from the
£iling for record of such instrument in the recorder's
office in the county in which the land is situate, and no
action to avoid any instrument mentioned in this section,
affecting any property standing of record in the name

of the husband alone, which was executed by the husband
alone and filed for record prior to the time this act
takes effect, in the recorder's office in the county

in which the land is situate, shall be commenced after
the expiration of one year from the date on which this
act takes effect.

§ 5128. (Procedure for dealing with and disposing of
community property where spouse(s) incompetent)

Where one or both of the spouses are incompetent, ?he
procedure for dealing with and disposing of community
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property is that prescribed in Chapter 2a(commencing Affidavit of

£ . T .. G.A, Strader,
with Section 1435.1) of Division 4 of the Probate Code. dated 11th April

1977
g 5129, (Absence of tenancy by courtesy or estate
in dower)
No estate is allowed the husband as tenant by courtesy
upon the death of his wife, nor is any estate in dower
allotted to the wife upon the death of her husband.
NG. 9
FURTHER ARFIDAVIT OF G.A. STRADER
DATED 23RD JANUARY 1979
No,., 9

guﬁth§¥ Agfidgv%tdof
; . T AUTOKS Do rader date
IN THE SUPREME COURT OF FIJI, LAUTOKA 23rd January 1979

WESTERN DIVISION

No, 205 of 197€

BETWEEN : TR COMMISSIONER OF ESTATE AND GIFT DUTIES

Plain“ifrf

AND FIJI RESORTZ LIMITZID

¢ 1limited liabiliiy company incorporated
in Tiji wpor 25th June, 1971%.

Defendent
PURTHER AFFIDAVIT OF G,A, STRADER, ATTORNEY AND

COUNSELOR AT LAW AND DEPUTY ATTORNEY ZDNERAL Or
THE STATE OF CALIFCRNIA

Gohe Strader, being first duly sworn, deposes, further to
hia Affidavit herein swory 11ih ADdril 19773

The purpose of this Affidevit is to set forth the oLision
07 the Affient in v gard 10 certain perticulcer issaes
relating 1o comnnniiy propervty, und tlie exteont of control
exisiing in favour of a Celifornia husband over the
comrunity property of hirself ond Fis wife ander thoe Jaws
of ihe State of California as of Februery 28, 1572, such
issues beirg additional to or explanatory of those
dizcisced by me in my previous Affidavit herein,
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. . . Further Affidavit
All statements herein contained, in whatever tense of G.A. Strader
expressed, relate to and state the law of California dated 23rd January

in effect on February 28, 1972. 1279

The law of the State of Californiz .in effect on
February 28, 1972, governing the property rights of

a husband and wife, was as set forth in my previous
Affidavit herein, ~he following additional propositions
cf law in relatios to the same being herein sel: out zs
follows ¢=

(1) The principlec upon which separate property of a
spouse can be traced, where separate and community
property are commingled, are sel out accurately
in the foilowing decisions:

(a) In re Marriage of Mix (1975) 14 Cal. 34 624,
122 Cai.,Rptre. 79, 536 F.22 479;

(b) Hicks v Jicks (1962) 211 Cel.ApPr.2d 144, 152=-157,
27 Cal.Rpire. 207;

(

) Estate of Lissner (1938) 27 Cal.App.2d 570,574,
31 P.2d 448, £495-4531.

N

(2) The extent of & husband's control over community funds
is such that be is entitled to possession of same, and
has a cause of action against his wife, ir. the event of
her secreting same and refusing to pay same (o hir after
demanid, such actiocn by the wife being ar invasion and
violation of his right to manage, control, and dispose
of them. (Wilcox v Wilcox (1971) 98 Cal.Rptr. 319,

21 Cal.App.3d 457; Salveter v Salveter (1S33) 135
Cul.App. 238, 26 F.2d 8357,

(3) The husband's relationship tc community property is
such thet as a general rule he, end he alcone, nas
lawful standing to bring court actions concerning
comrmunity property (Sandersca v Wiemann (1S41)

17 cal.2d 553, 110 F.ad 10725; Jonmson v. National
Surety Co.(1931) 118 Cal.App. 227, b P.2d 39;
Sharbaro v. Rosa (1941) 120 P,2d 141, 48 Cel.App.~fd),
an exception berng thet the wife "may resort to
appropriate judicial remadies to proieci and safe-
guard the commuaity property against inconsiderate
znd Praudulent ac*s of the husband."

(4) The rusband's testamentary disposition of more than
one-half of the community property is aot absolutely
void as to the wife, but cnly voideble by her ubon
proof of the necessary facts {(Spreckels v. Spreckels
f2916) 158 P. 537, 172 Cal. 775; Lstate cf Ting (1942)
1S Cal.2d 254, 121 P.2d 716). The wile's rignt to
void such disposition of her one-helf community
interesi survives ner death and mnay ne exercised by her
personal representative (Estaie o7 Kelley (1953)122
Cal.App.2d 42, 264 P.2d 270). 1In any event, the
testamentary power is not an essential incident *o
property, and depriving the husbard of suckh power
with reference to community estate did not take from
him any » jht of property. (Spreckels v. Spreckels
(1897) 48 P. 228, 116 Cal. 339.)
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(8)

48,

No. 9
The husband has control of community property, and ggréhzr éﬁﬁ;gzzlt
may mortgage personal property without his wife's dated 23rd
consent (Schwartzler v. Lemas (1936) 53 P.2d 1039, January 1979

11 cal.App.2d 442), but the wife must join in
executing any instrument by which community real :
property is conveyed or encumbered (Civ. Code 8 5127),
and a conveyance or mortgage without her signature

is voidable by the wife as to her one=half interest
(Gantner v. Johnson (1969) 274 Cal.App.2d 869, 79
Cal.Bptr. 387; ochelling v. Thomas (1929) 96 Cal.App.
682, 274 P. 755);

The husband has power to sell community personal
property and community real property acquired prior
to 1917 of himself and his wife as if it were his
separate property for adequate consideration, so that
it is immaterial that his contract to sell it is not
signed or acknowledged by his wife. (McClellan v.
Lewis (1917) 169 P. 436, 35 Cal.App. 64,)] AS to
community real property acquired after 1917, the
husband may so dispose of his half interest only.
(simpson v. Schurra (1928) 91 Cal.App. 640, 267

P. 384; Gantner v. jJohnson, supra, 274 Cal.App.

2d 869, 79 Cal.Rptr. 381.);

Gifts of community property made by a husband without
consent of his wife are not void, but are voidable only
at instance of the wife (Harris v. Harris (1962) 19
Cal.Rptr. 793, 369 P.2d 4871, 57 Cal.2d 367);

A1l community property is liable for the husbandts
debts, and subject to his disposal. _(Farmers?'

Exchange National Bank v. Drew (1920) 792 P. 105,

Z8 Cal.App. 442). Community property is not liable

for the wife's torts or contractual obligations

after marriage since such liability would impose

an unwarranted interference with and infringement

upon the husband's right to management and control

and make of his property a nonexistent liability.
(McClain v. Tufts (1948) 187 P. 2d 818, 83 Cal.App.2d,
170); except that the wife's earnings which are
community property are liable for such obligations and
all community property is liable for necessaries
contracted for by the wife, or where the wife is acting
as the agent of the husband or he ratifies her acts
(Medical Finance Association v. Allum (1937) 22 Cal,App.
od Supp. 747, 66 P.2d 761; Hulsman v, Ireland (1928)

205 Cal. 345, 270 P. 948).

Sgd. G.A. STRADER

Ssubscribed and sworn to hefore me
this 23rd day of January 1979.

Sgd.

Ann M. Norman SEAL
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Further Affidavit

of Ge.A. Strader
STATE OF CALIFORNIA | dated 23rd

Janvary 1979
OFFICE OF THE SECRETARY OF STATE

I, MARCH FONG EU, Secretary of State of the State of
California, hereby certify:

That ANN M NORMAN whose name
appears on the annexed certificate of acknowledgment,
proof or affidavit, was, on JANUARY 23, 1979

a duly commissioned, qualifTed and acting NOTARY PUSLIC,
in the State of California, empowered to act as such
Notary in any part of this State and authorized to take
the acknowledgment or proof of powers of attorney,
mortgages, deeds, grants, transfers, and other instruments
of writing executed by any person, and give a certificate
of such proof or acknowledgment, endorsed on or attached
to the instrument, and to take depositions and affidavits
and administer oaths and affirmations in all matters
incident to the duties of the office or to be used before
any court, judge, office or board in this State.

T FURTHER CERTIFY that the seal affixed or impressed on
the annexed certificate, proof or affidavit is the
official seal of said Notary Public and it appears that
the name subscribed thereon is the Jenuine signature

of the person aforesaid, his (or her) signature being
of record in this office.

IN WITNESS WHEREOF, I execute this certificate
and affix the Great Seal of the

State of California this

THE GREAT SEAL OF 23rd day of January , 1979
THE STATE OF CALIFORNIA

MARCH FONG EU
Secretary of State

By  JAMES W RANDALL
Deputy Secretary of State
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AFFIDAVIT OF MARTIN A, SCHAINBAUM,
DATED 8TH NOVEMBER, 1978

IN THE SUPREME COURT OF FIJI, LAUTOKA
WESTERN DIVISION

No. 205 of 1976

BETWEEN: THE COMMISSIONER OF ESTATE AND GIFT DUTIES

Plaintiff

AND : FIJI RESORTS LIMITED

a limited liability company incorporated
in Fiji upon 25th June, 1971.

Defendant

AFFIDAVIT OF MARTIN A, SCHAINBAUM, ATTORNEY AT
LAW STATE OF CALIFORNIA

. . . No. 10
I, MARTIN A, SCHAINBAUM, of San Franclsco, California make Affidavit of
oath and say as follows: Martin A.
. . . hainbaum
I am an attorney at law, licensed to practice as such in ﬁgteéngth !
all the courts of the State of California and have been so November, 1978

licensed since June, 1965. I have been actively engaged in
the practice of law since admission to the bar of the State
of New York in December, 1962. I was employed as a trial
attorney in the office of Regional Counsel, Internal

Revenue Service, Western Region, San Francisco, California
from 1964 to 1969 and as an Assistant United States Attorney
in the Tax Division of the Northern District of California
from 1969 to 1978. I presently have my own law practice in
San Francisco. I specialize in taxation law, and am a
certified specialist in taxation law at the California Board
of Legal Specialization.

The purpose of this Affidavit is to set forth my opinion on
the community property law of california, the principle of
tracing as recognized by the California courts, and the
nature of the power of management and control of a husband
over community Pproperty.

The major premise upon which California community property
laws operate is that property acquired during marriage is
presumed to be community property. Alverson v. Jones, 10
cal. 9, (1858); Smith v, Smith 12 Cal., 216, 224 (1859)
Meyer v. Kinzer, 12 Cal. 248, 252=254 (1859). All that is
necessary to cause the presumption to arise is proof that
the property was acquired during marriage. In Re:
Marriage of Mix, 14 Cal. 3d. 604, 610-611, 536 P. 2d 479
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483, 122 Cal. Rptr, 79, 83 (1975); Smith v _Smith, Affidavit of
12 Cal. 216, 224, (1859); Fidelity & Casualty Co. Martin A.
v. Mahoney, 71 Cal. App. 2d. 6o, 0o=69, 161 P. 2d. Schainbaum,
544, 946 T2d. Dist. (1945) See also Estate of Jolly, dated 8th
196 Cal. 547, 553=535, 228 P. 322, 35>=306 (1920}, " November, 1978

where possession at the end of a Lonj marriage was
sufficient to cause the precumption to arise, Estate of
Duncan, 9 Cal. 2d. 207, 217 70 P. 2d. 174, 179 (1937)
To negate the presumption of cownmnily, the spouse
asserting that the property 1s separate sears the
affirmative burden to suhotintiasto the seporate classifi-
cation by a degree of proof that ordinarily produces
conviction in an unprejudiced mind. See v. See, 64 Cal. 2d.
778, 783, 415 P, 2d. 776, 779, 51 Cal. Tpir. 388, 891,
(1966); Estate of Duncan, 9 Cal. 2d. 207, 217, 70 P. 2d,

i

1

=]

J

174, 179 (1937): omith v. Zaith, Cal. 216, 224 (1859)
However, it should De noteda that special presumption of
separate property arises where propeiiy haos been conveyed

to a married woman by written instvumnent, che 219 1889 Cal,.
Stats. 328; Cal. Civil Code § H110, formeriy § 164,
Furthermore, property purchased will & spouse's separate
property funds is that spouse's separalte property.

Huber v. Huber, 27 Cal. 2d. 784, 791, 167 P. 2d 708, 712-173
(1946); Thomasset v. Thomasset, 122 Cal. App. 2d. 116, 124,
125, 264 P. 2d. 626, 631 (2d. Dist. 1953).

Where separate and communily property are comningled, as iong
as the origin of the <«ep rite | n be iraced, mere
change in form, will not .lter iho cubstnce oOf {he ownership
rights. Estate of Jolly, supra 196 Cal. 247, 553, 556, 238

P. 353, 356 Tnomasset v, Thomasset,122 C.sA. 2d. 116, 123=131,
124, 125 2674 P. 2d. 626, 631-635 (1953) See Estate of Lissner,
27 Cal., App. 2d. 570, 574, 81 P, 2d. 448, 449-451 (tracing of
separate funds commingling with community into stock).

The Supreme Court in iun PRe: Mirvicze of Hix, 14 €xl. 3d., 60435
122 cal. Rpir. 79, 9536 P. 24 47, oumneri-ed the principle
of "tracing" (pp. 610=511) <3 follows:

However, "(property acduired by purch.se during
a marriage 1is presumed 10 Lo commanity property,
and the burden ic on v ~Doase coerilng 1tS
separate character (0 Overlome iae Dresunpiion
(Citations) "See v. Gee (i) 74 Cil. 2d. 778,
783 (51 cal. Rprr. #FF, 410 D, 2d. 776) ‘This
presumption applies toproperty purchesed during

the marriage with tunds Trom o disputed source,
such as an accouni or Sand in which one ol lne

spouses has commingled nis or her separ.ie funds
with community funds. (See v. See, supra, 64 Cal.
2d. 778, 783; see Estate of Neilson, (1962) 57

cal. 2d. 733, 742 122 Cal. Rpir. 1, 371 P. 2d. 749)
(3) "The mere commingling of separate with
community funds in a b:nk zccount does not destriy
the character of the former if the amount thereof
can be ascertained." (jiicks v. Hicks, (1962) 211
cal. App. 2d. 144, 154 (27 Cal. ®’ptr, 307); see
Huber v. Huber, supr., 27 Cal. 2d 784, 701,
Patterson v. Patterson, (106 242 Cal. App. 2d

333, 341, (51 Cal. Dpir. %), disapproved on
other grounds in Sce v See, supra, 64 Cal. 2d
at p. 784; Thomassel v, lhomasscet supra, 122 Cal,
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App. 2d. 116, 124) . As the court in Patterson
stated: "If the property, or the source of funds

e ——————t—,

with whickh it -is acquired, can be traced, 1ts

separate property character remains - pgchanged.
fCitationsi. But if separate and community
property or funds are compmingled ] U

‘manner that it is impossible to trace the source

of the property or funds, the whole wil
treated as community property e...." %Patterson Ve

Patterson, supra at 341) (Emphasis supplied).

There are two methods of "tracing" recognized by the
california Courts. The first method .involves direct
tracing. Hicks v. Hicks 211 Cal. App. 2d. 144, 152-

157, 27 cal. Rptr, 307; 7 Witkin, Summary of California
Law (8th Ed.) sss, DP. 5126-5127) In Hicks, the husband
was able to prevail that the disputed property was his
separate property. He introduced evidence showing separate
property deposits totalling $267,580.81, which total was
derived from deposits of $91,610.90 in dividends,
$66,266.70 in proceeds from sales of separate property
assets, and $109,703.21 from separate property loans.
Additionally, Mr. Hicks demonstrated that he withdrew
$172,931.80, leaving $94,649.01 in excess separate
property on deposit. This evidence, as well as evidence
adduced at the trial that the questioned withdrawals were
intended to purchase the disputed property as separate
property permitted the trial court to find for Mr. Hicks
that the disputed property was indeed his separate
property. Hicks v. Hicks, 211 Cal. App. 2d 144, 157=161 27
Cal. Rptr. 307, 312=315 (4th Dist. 1962) The second
method of tracing is based upon payment of family expenses.
Under this method there is a presumption that family

expenses are paid from community funds Thomasset v, Thomasset,

122 cal. 116, 126, 7 Witkin, Summary of Cal. Law (dth ed.)
Sec. 42, pPp. 5133-5136). Thus, if it can be shown that at
the time the disputed property was acquired with funds from
a commingled account, all the family income in that account
had been exhausted by family expenses, then any remaining
funds would be considered separate funds. See v. See, 64
cal. 2d 778, 783, 415 P. 24 777, 779~780 (1966), 51 Cal.
Rptr. 888, 891-892,

Uncommingling or tracing can be accomplished by having
the surviving spouse testify as to the nature of the
property. The character of the property, whether separate
or community is determined at its acquisition. In Re
Marriage of Mix, 14 Cal. 3d 604, 536 P, 2d 479, 7122 Cal.
Rptr. ;9 [7975) Cf. See v. See 64 Cal. 2d 778, 415 P, 24
776, 51 Cal. Rptr. 888, (7966). In the Mix case, although
the wife could not correlate each item oF deposit with
withdrawal with a specific bank account, she did introduce
into evidence a schedule showing chronologically each
source of the separate funds, each expenditure for separate
property purposes, and the balance of separate property
funds remaining after each expenditure. The Supreme Court
in In re Marriage of Mix, 14 Cal. 3d 604, 613=614; 122 Cal.
RptT. 79, 536 P. 2d 479 (1975), found :
* * *

The schedule demonstrated ‘that Esther's expenditures

for separate property purposes closely paralleled in

time and amount separate property receipts and thus

established her intention to use only her separate

property funds for separate property expenditures.
* * ¥*

No. 10

Affidavit
Martin A.

of

Schainbaum,

dated 8th
November,

1978
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(6) We agree that the schedule by itself is wholly Affidavit of
inadequate to meet the test prescribed hy Hicks v. ggﬁt%nbA-
Hicks, supra, 211 Cal. App. 2d 144, and to support dat:éHS%Em’
The trial court's finding that Esther "identified November, 1978

and traced" the separate property. However, the
schedule was not the only evidence introduced by
Esther to effect the tracing. She personally
testified that the schedule was a true and accurate
record, that it accurately reflected the receipts
and expenditures as accomplished through various
bank accounts, although she could not in all instances
correlate the items of the schedule with a particular
bank account, and that it accurately corroborated her
intention throughout her marriage to make these
expenditures for separate property purposes, notwith-
standing her use of the balance of her separate
property receipts for family expenses.

* * ¥*

If property is purchased from a combined separate and community
source, and full payment is made, the property so acquired is
owned as tenancy in common by the separate and community estates
in the same ratio as the two sources bear to the total purchase
price. Estate of Lewis, 218 Cal. 526, 24 P. 3d 159, (1933);
Mears v. Mears, 180 Cal. App. 2d 484, 503, 4 Cal. Rptr. 618,
830;: disapproved on other grounds in See v. See 64 Cal. 24

778, 795, 51 Cal. Rptr. 888, 893. The apportionment concept
of gain between community and separate property owned during
marriage is a long standing approach taken by the California
Courts. In essence, there are two basic formulas. The
California Supreme Court has directed that the formula that
nyill achieve substantial justice between the parties" be
utilized in a given circumstance. Beam v. Bank of America,

6 Cal. 34 12, 490 P. 24 257, 98 Cal. Rptr. 137 (1971).

One approach computes a fair return for the separate estate,
i.e., seven (7%) percent on the value of separate capital
during the operative period. Pereira V. Pereira, 156 Cal. 1,
103 P. 488 (1909). Alternatively, an approach can be

utilized which determines the reasonable value of the

community labor. First the amount drawn for salary or

other compensation, which benefits the community is deter-
mined. This sum is then subtracted from an overall
determination of a reasonable value for community labor.

Thus, the balance of the reasonably valued community

remaining after withdrawal for return on community labor

is the determined community interest. The then remaining

gain or value is attributable to separate property.

Van Camp v. Van Camp, 53 Cal. App. 17, 199 P. 885 (24 Dist.
1921). TRhis approach is appropriate where the community

1abors "had a minor influence on the growth of the invest-—
ment". See In re: Marriage of Lopez, 38 Cal. APPe. 3d 93,

106, 113 Cal. Rptr. 538, 66 (1974) A compromise formula

midway between the Pereira and Van Cam approach was used

in Todd v. Commissioner, 153 F.—QH";'STE(C.A. 9, 1945)
and—Todd v McClogan, 89 Cal. App. 2d 509, 207 P. 2d 414 (1949).

An agreement between spouses may affect the character of
marital property. In re Marriage of Dawley, 17 Cal. 3d 342,
551 P. 2d 323, 131 Cal. Rptr. 3 (19/6) (written antenuptial
agreement effective) Woods v. Security First National Bank

46 Cal. 24 697, 299 P. 19 oral agreement arter
marriage effective); Tomaier v. Tomaier, 23 Cal. 2d. 754, 146

P. 2d 905 (1944) (agreement to hold property as community
despite joint tenancy title); Estate of Nelsom, 224 Cal. ApPP.
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2d. 138, 36 Cal. Rptr. 352 (1st Dist. 1964) (agreement Affidavit of
inferred from conduct). Martin A,

Schainbaum,
dated 8th

While the husband under community property law principles
operative on February 28, 1972 may have powers of - November, 1978
management and control, such powers are not unlimited.

Beard v. Knox, 5 Cal. 252 (1855); Smith v. Smith, 12

Cal. 216 (1859). See also, ch., 220 18971 Cal. oStats. 425
(restricting the husband's right to make a gift of

community property); ch. 190 1901 Cal., Stats. 598 (Requiring
wife's consent before husband could dispose of or encumber
home furnishings or fittings, or the wearing apparel of his
wife or minor children); ch. 583 1917 Cal., Stats. 829-30,
Former Civil Code gg 172 and 172a, (restricting husband's
disposition of or encumbering real property, or a lease

for more than one year without consent of wife). These
restrictions on managerial power continue to this date.

Cal. Civil Code s§ 5125, 5127 (West Supp. 1976).

There is a fiduciary relationship between husband and
wife pertaining to community property dealings.
See v, See, 64 Cal., 2d. 778, 415 P, 2d. 776, 51 Cal. Rptr.
1 . Vai v. Bank of America, 56 Cal. 2d. 329, 364
P, 2d4. 247, 15 Cal., Rptr. 71 (1%9671); Williams v, Williams,
14 Cal, App. 3d. 560, 92 Cal. Rptr. 385 (2d. DisSt. 1971)3
Fields v. Michael, 91 Cal. App. 2d. 443, 205 P. 24. 402
(2d. Di1st. 1949); See also Boeseke v, Boeseke, 10 Cal., 3d.
844, 519 P. 24. 161, 112 cal. Rptr. 301 (19074).

Legislation passed in California in 1927, ch. 589, 81 (2)
1971 Cal. Stat. 881 provides that :

".eoeOne half of the community property ...

shall not be deemed to pass to her as heir to
her husband, but shall be deemed to go, pass,
or be transferred to her for valuable and ade-
quate consideration and her said one-=half

of the community shall not be subject to the
provisions of this act..."

This legislation resulted from a 1908 decision by the
California Supreme Court in Estate of Moffitt, 153 Cal.
359, 95 P. 653 (1908) that it was appropriate to tax all
of the community at the husband's death since it was
believed that during the life of the marriage the husband
was the full owner, and.upon his death the wife received
the property as an heir. Thereafter, in 1920, the
federal courts upheld the view that for federal estate
taxation only one-half the California community property
would be includible in the deceased husband's estate.
Blum v. Wardell, 270 F. 309 (N.D. Cal. 1920), aff'd sub.
mon., wardell v. Blum, 276 F. 226 (C.A. 9,1921), cert.
denied 258 U.38. 617 (1922). However, in 1926, the
United States Supreme Court in United States v. Robbins,
269 UsS. 315 (1926), in an opinion written by Justice
Homes held all of the community property was includible
in the deceased husband's estate., Also in 1926, the
California Supreme Court reaffirmed the "mere expectancy"
theory of a wife's interest in community property. See
Stewart v. Stewart 199 Cal. 318, 249 P. 197 (1926).
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As a result of the Robbins and Stewart decisions, the Affidavit of
California legislature in 1927 Passed legislation Mait;nbA.
defining each spouse's interest in their community SgtgéHS?Em’

property as "present, existing and equal" interests
subject to the management and control of the husband.
See Cal. Civil Code 85105. Subsequently in 1931, the
United States Supreme Court in United States v. Malcolm
282 U.S. 792 (1931), construed The Revenue AcCt oF 1028
and the 1927 legislation. Two questions were certified:

November, 1978

"1. TUnder the applicable provisions of the Revenue
Act of 1928 must the entire community income of a
husband and wife domiciled in California be returned
and the income tax thereon be paid by the husband?"

Answer: No.

"2, Has the wife under g 161 (a) of Civil Code of
California such an interest in the community
income that she should separately report and pay
tax on one-half of such income?"

Answver: ves,

Thus, for taxation purposes one-half of the community is
taxable to each spouse, but the entire community is not
taxable to the husband.

Respectfully submitted,

Sgd. Martin A. Schainbaum
8 Nov. 1978

STATE OF CALIFORNIA )
COUNTY OF SAN FRANCISCO ) ss

Sworn at San Francisco, California, on November 8, 1978,
before me, the undersigned, a Notary Public in and for
said County and State, personally appeared Martin A.
Schainbaum, known to me to be the person whose name is
subscribed to the within instrument and acknowledged
that he executed the same.

WITNESS my hand and official seal.

Sgd. J. Kerbleski

OFFICIAL SEAL
Notary Public in and
for said County and
State



56.

No. 10
. . Affidavit of
State of California 3 ss. Martin A,
City and County of San Francisco Schainbaum,
dated 8th

I, CARL M. OLSEN County Clerk of the = November, 1978

ciTy and County of sam Francisco, otate of California, and
ex=0fficio Clerk of the Superior Court thereof, the same
being a Court of Record, do hereby certify that

J. KERBLESKI

is a Notary Public of the City and County of San Francisco,
State of California, residing therein, dwly commissioned
and sworn, and authorized by the laws of the State of
California to administer oaths and affirmations, and take
affidavits and deposition in any matter whatever, and to
take acknowledgments and proofs of deeds, mortgages, and
other instruments requiring proof of acknowledgment, to be
recorded in said State of California, and full faith and
credit are due to all his official acts.

I further certify that his commission bears the date of
October 9, 1978 and the same will
expire October &, 1982

Dated Aug. 2 1979

(seal) CARL M, OLSEN, Clerk

By D. Flanagan
Deputy Clerk
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NO. 11

AFFIDAVIT OF FRANCIS CHUAH HOCK HAT,

DATED 8TH NOVEMBER, 1978

IN THE SUPREME COURT OF FIJI, LAUTOKA

WESTERN DIVISION

No. 205 of 1976

BEOJEEN S THly COMMISSIONER OF ESTATE AND GIFT DUTIES
Plaintiff

AND : FIJI RESORTS LIMITED
Defendant

I, FRANCIS CHUAH HOCK HAT of Fijian Hotel, Yanuca Island,
Accountant make oath and say as follows:

1. I am the Secretary and Financial Controller of
Fiji Resorts Limited, and its subsidieries Fiji
Mocambo Holdings Limited and Yanuca Island Limited

2. I have in my custody the minute books and statutory
Tecords of the companics referred to in paraqgraph 1
above.

3. T huve examined the various company records which

reveal the following information.

4. Fiji Holdings Limited was o« company wholly owned
Dy International Airport Hotel Limited which by a
resolution of the company passed on the 22nd day
of March 1966 changed its name to Fiji Mocambo
Holdings Limited.

e On or .about the 23rd day of October 1961 there
was issued in the name of Alan E. and Dori: 4.
Duvis as joint tenants with right of survivorabhip
and not «s tenants in common 2454 shares of 2
each in Fiji Holdings Limited and 7361 noies of £
each in Fiji Holdings Limited.

6. On or .bout the 5th day of April 1965 there was

2. - . .
issued in the name of Alan E. Davis and Doris
A, Davis as joint ienants with right of sarvivor—

ship nd not e tonante in common 224 shores of £
cach in 1)Ll Holdings Limited aond 672 notes of £

No. 11

Affidavit of
Francis Chuah Hock
Hai, dated 8th
November 1978
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No. 11
. . e . .- Affidavit of
each in Fiji Holdings Limited. Francis Chuah
Hock Hai, dated
On or about the 22nd day of March 1966 resolutions 8th November 1978

were passed by the members of Fiji Holdings
Limited that the company be wound up voluntarily
and that the shareholders and registered note
holders of Fiji Holdings Limited be compensated by
the issue of shares and registered notes in Fiji
Mocambo Holdings of the same face value.

In pursuance of the resolutions referred to in

Paragraph 7 above on or about the 31st day of
March 1967 there were issued in the name of Alan
E. or Doris A. Davis 2678 stock units of # 1
each and 8033 notes of # 1 each in Fiji Mocambo
Holdings Limited.

On or about the 1st day of July 1969 resolutions

10,

Were passed by the members of Fiji Mocambo Holdings
Limited to convert the stock units referred to in
paragraph 8 above into stock units of $1 each and

to convert the notes referred to in paragraph 8 above
into stock units of $1 each and that there be a
bonus issue of stock units to the holders of stock
units after the conversion of the notes.

In pursuance of the resolutions referred to in

11

12,

13.

Paragraph 9 above on or about the 1st day of July
1969 there was issued in the name of Alan E.

or Doris A. Davis 5356 stock units of $1 each

in Fiji Mocambo Holdings Limited (being the con-
version of the 2678 stock units referred to in
paragraph 8 above) and 31,998 stock units of $1
each in Fiji Mocambo Holdings Limited (being the
conversion of the 8033 notes referred to in para-
graph 8 above and the bonus stock referred to in
paragraph 9 above). This resulted in a total
holding in the name of Alan E. or Doris A, Davis
of 37,354 stock units of $1 each in Fiji Mocambo
Holdings Limited.

Yanuca Island Limited was originally incorporated
on the 2nd day of November 1963 as Fiji Resorts
Limited and subsequently changed its name on the
1st day of April 1971 to Yanuca Island Limited.

On or about the 23rd day of October 1967 there
were issued in the name of Alan E, Davis 6295 stock
units of £ 1 each in Fiji Resorts Limited.

On or about the 1st day of July 1968 there were

Tssued in the name of Alan E. Davis 18,885 stock
units of £ 1 each in Fiji Resorts Limited. These
stock units represented 18,885 registered unsecured
notes which had been issued in the name of Alan E.
Davis and by resolution of the directors of the
company passed on the 1st day of July 1968 were
converted into stock units of # 1 each.
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14. The said stock units were subsequently converted
——

Into stock units of $2 each resulting in a total
holding in the name of Alan E. Davis of 25180
stock units of $2 each in Fiji Resorts Limited,
subsequently Yanuca Island Limited.

SWORN at Suva

this 8th day of Sgd.
November 1978

Befor‘e me.: Ko Co Ramrakha

Commissioner for Oaths

This affidavit is filed on behalf of the Defendant.

NO. 12

AFFIDAVIT OF ADAM DICKSON
DATED 17TH NOVEMBER 1978

IN THE SUPREME COURT OF FIJI, LAUTOKA
WESTERN DIVISION

No. 205 of 1976

BETWEEN THE COMMISSIONER OF ESTATE AND GIFT DUTIES
Plaintiff

AND : FIJI RESORTS LIMITED

Defendant

I, ADAM DICKSON of Tamavua, Suva, Chartered Accountant,
make oath and say as follows :

1, I am a partner in the firm of Coopers and Lybrand,

Thartered Accountants, formerly R.S. Kay & Co.

No. 11

Affidavit of

Francis Chuah
Hock Hai, dated

8th November
1978

No. 12

Affidavit of
Adam Dickson
dated 17th

November 1978
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2. Qur firm has been the Auditors and Financial
Advisors to Fiji Mocambo Holdings Limited, and
Yanuca Island Limited (formerly Fiji Resorts

No. 12

Affidavit of
Adam Dickson
dated 17th

November 1978

Limited) since their incorporation and for Fiji
Holdings Limited since approximately 1961 until
its liquidation.

3. I have examined our firm's files relating to the
companies and have discovered correspondence from
Clodfelter & Dempcy formerly Clodfelter & Bowden
Attorneys—at=Law of Seattle Washington, U.S.A.

The correspondence reveals that Clodfelter & Dempcy
were the attorneys and tax consultants for Mr, George
Wilson.

4. Mr. George Wilson was one of the first directors
of Yanuca Island Limited, formerly Fiji Resorts
Limited, and was its Chairman of Directors from
1965 to 1973, was the Chairman of Directors of Fiji
Holdings Ltd from 1962 to its liquidation in 1966
and Chairman of Directors of Fiji Mocambo Holdings
Limited, formerly International Airport Hotel Limited
from 1962 to 1973.

SWORN at Suva this

17th day of Sgd.
November 1978 )
Before me: Sgd.

Commissioner for Oaths

NO. 13

FURTHER AFFIDAVIT OF ADAM DICKSON,
DATED 23RD AUGUST 1979

IN THE SUPREME COURT OF FIJI, LAUTOKA
WESTERN DIVISION

No. 205 of 1976

BETWEEN ¢ THE COMMISSIONER OF ESTATE AND GIFT DUTIES
Plaintiff

AND : FIJI RESORTS LIMITED

Defendant
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No. 13
I, ADAM DICKSON of Tamavua Suva, Chartered Accountant Further Affidavit
make oath and say as follows: of Adam Dickson,
dated 23rd
1. I refer to my affidavit sworn on the 17th day August 1979

Of November 1978 and filed herein.

2. In paragraph 4 of that affidavit the word
directors" was mistakenly omitted from the end
of the first line, so that the text of the first
part of that paragraph should have read:
"Mr. George Wilson was one of the first directors
of Yanuca Island Limited."

3. In all other respects my said affidavit was correct.,

SWORN at Suva by the said 3
EDAM DICKSON this 23rd day Sgd. A, Dickson
of August 1979

Before me :

Sgd.

Commissioner for Oaths

This Affidavit is filed on behalf of the Defendant.,

NO. 14

NOTICE OF MOTION OF APPEAL TO
FIJI COURT OF APPEAL FILED BY

RE SPONDENT, DATED 18TH DECEMBER
1979

IN THE FIJI COURT OF APPEAL
CIVIL JURISDICTION

No. 60 of 1979,

On appeal from the Supreme
Court of Fiji (Western
District) Civil Action No.
205 of 1976,

BETWEEN$ FIJI RESORTS LIMITED

Appellant
(Original Defendant)

AND THE COMMISSIONER OF ESTATE AND GIFT DUTIES

Respondent
(Original Plaintiff)
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TAKE NOTICE that the Fiji Court of Appeal will be

moved at the expiration of fourteen (14) days from

the service upon you of this notice, or so soon
thereafter as Counsel can be heard by Counsel for the
abovenamed Appellant for an order that the decision
herein of the Honourable Mr. Justice Williams given

at Lautoka on 26th October 1979 whereby it was

ordered that the whole of the shares in Fiji Companies
Tield by the late A.E, Davis, or held jointly by the
1ate A E. Davis with his wife D.A, Davis are liable

for estate duty on the death of A.E, Davis, and whereby
it was ordered that the Defendant pay the estate duly
Thereon acsessed by the Commissioner, be set aside and
that in lieu thereof the following orders may be made:i—

1. That it may be declared that the interest of
Mrs. D.A. Davis in the said shares was not
liable for estate duty upon the death of her
husband Mr., A.,E. Davis.

2. That it may be declared that Mrs. D.A. Davis
Swned an undivided half interest in the said
shares at the time of her husband's death by
virtue of the operation of the community property
system of the State of California, or in the
alternative under the marital property agreement
of October 1961.

3. In the alternative that it may be declared that
Mrs. D.A. Davis owned an undivided interest in
the said shares at the time of her husband's death
as her separate property, and also owned an
undivided half interest in the remaining interest
in the shares as her share of the community
interest therein.

4, That the Respondent pay the costs of this appeal
=nd the whole or such proportion as the Court
thinks just of the costs of the proceedings in
the Supreme Court since the order of Stuart J.
therein.

5. That the amount of duty (if any) payable by the
Eppellant may be determined.

6 That such further or other order may be made as the
nature of the case may require.

AND FURTHER TAKE NOTICE that the grounds of appeal are
as rollowsi=

1. That the Judge was in error in holding that

—  Section 5(1)%h) of the Estate and Gift Duties
Ordinance brings to duty property in which the
deceased had a general power of appointment
immediately before his death which ceased on his
death.

o, That the Judge should have held that Section 5(1) ()

only applied to general powers of appointment which
were exercisable by will.

No. 14
Notice of Motion
of Appeal to Fi]J1
Court of Appeal
filed by Respon-
dent, dated 18th
December 1979
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No. 14

Notice of Motion of
3. That the Judge should have followed the Appeal to Fiji Court

unanimous decision of the High Court of -

Australia in Bquity Trustees v. Commissioner Ef Appeal filed by
-41—-%f§737——§5 espondent, dated

of Probate Dutiles 1 CoL.R, 268, 18th December 1979

arfirming the unanimous decisions (on this -

point) of the trial Judge and the Full Court

of the Supreme Court of Victoria that an

equivalent provision of the Victorian Act did

not apply to a general power of appointment

which ceased on the death of the donee of the

power.

That the Judge should have held that Section

""-'5(1)(h) did not apply to the husband's powers
of management and disposition over community
property under the law of California because
such powers were fiduciary and as such were
excluded from the definition of general power
of appointment,

That the Judge was in error in holding that
Section 5(1)%i) of the Ordinance applied to the
wife's community interest in the shares,

6. That the Judge was in error in holding that the
marital property agreement of October 1961 between
Mr. and Mrs. Davis was a settlement by Mr. Davis
of the property comprised in his wife's community
interest in the shares.

7. That the Judge should have held that the
California community of property system which
became applicable to Mr. and Mrs., Davis when they
acquired a domicile of choice in California,
attached by operation of law, and did not constitute
or involve a settlement or disposition of property
made by the deceased within Section 5(1)(i).

8. That the Judge should have held that to the extent
That the income from, or the proceeds of the sale
or pledge of Mrs. Davis'!s separate property
provided the funds used to make the investments
in Fiji represented by the shares held at the date
of Mr., Davis's death, even if these shares were
wholly community property the funds in question
represented a settlement or disposition of property
by Mrs. Davis in favour of her husband and not vice
versa, and accordingly to that extent the shares
were not caught by section 5(1)(i).

9. That the Judge should have held that Mrs, Davis
Nad a substantial separate property interest in the
shares and that such interest was not dutiable on
the death of her husband.

10. That the Judge should have held on the evidence of
alifornian law that loans raised by the pledging
of separate property are themselves separate
property, and that assets purchased with separate
property loan funds are also separate property.
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No. 14
11. That the Judge was in error in finding that the Notice of Motion of
Jeceased had saved more than $40,000 from his Appeal to Fiji Court
salary between 1961 and 1971 and that such of Appeal filed by
savings had been used to repay two loans each Respondent, dated
of $20,000 borrowed from the Pan American 18th December 1979

Credit Union.

12. That the Judge was in error in rejecting
Mrs. Davis's evidence that her husband had
little opportunity for saving.

13. That the Judge was in error in concluding that

2 substantial number of relevant documents showing
the financial dealings between Mr. and Mrs. Davis
nad not been produced to the Court, and that the
documents which were produced were the result of

a process of selection by Mrs. Davis and/or

Mr. Suhrke.

DATED the 18th day of December 1979,
CROMPTONS

per: (Sgd.) P.I. Knight

¢ 9 P 0 00 OSSP 0000000 0S 00

Solicitors for the
Appellant

This Notice of Motion was taken out by Messrs Cromptons of
Prouds Building, The Triangle, Suva, Solicitors for the
Appellant, whose address for service is at the chambers of
the said Solicitors.

NO. 15

RESPONDENT'S NOTICE FILED BY APPELLANT,
DATED 8TH JANUARY 1980

IN THE FIJI COURT OF APPEAL
CIVIL JURISDICTION NO, 60 OF 1979

On appeal from the Supreme Court
of F1J1 ..

(Western Division) Civil Action
No., 205 of 1976,

BETWEEN: FIJI RESORTS LIMITED

Appellant
(Original Defendant)

THE COMMISSIONER OF ESTATE AND GIFT DUTIES

Respondent
(Original Plaintiff)

AND
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No. 15
* t'
RESPONDENT'S NOTICE UNDER RULE 19, %‘E‘?ES“%?nXpﬁe“l"{aﬁ%?
COURT OF APPEAL RULES - dated 8th January 1980

TO: FIJI RESORTS LIMITED AND ITS SOLICITORS,
MESSRS CROMPTONS, PROUDS BUILDING,THE
TRIANGLE, SUVA, '

TAKE NOTICE that at the hearing of Civil Appeal No. 60
OF 1979 the Commissioner of Estate and Gift Duties,
who has not appealed from the decision of the Court
below, will seek an order to vary in part in any event
the Judgment of the Honourable Mr. Justice Williams in
Civil Action No. 205 of 1976, rendered the 26th day of
October, 1979, in the following particular, namely by
the addition to the orders made by the Honourable

Mr. Justice Williams of an Order for Fiji Resorts Limited
to forfeit a sum not exceeding one thousand dollars as
provided for by Section 31(2) of the Estate and Gift
Duties Act (Chapter 178).

FURTHER TAKE NOTICE that at the hearing of Civil Appeal
No. 60 of 1979, the Commissioner of Estate and Gift
Duties will contend that the Judgment of the Honourable
Mr. Justice Williams aforesaid, should be affirmed on
certain grounds other than those relied upon by the
Court below, namely :

(a) THAT Fiji Resorts Limited was bound by certain
unexplained admissimns made by those in privity
with it, to the effect that shares the subject
matter of Civil Action No. 205 of 1976 were at
all material times Community Property under
Californian Law.

(b) THAT Fiji Resorts Limited were estopped from
denying that the shares aforesaid were at all
material times Community Property under the
Law of California.

(c) THAT the effect of a Marital Property Agreement
of 6th of October 1961 between Alan Emmett Davis
and Doris Anita Davis was to render the shares
aforesaid Community Property under Californian
Law 1in any event and regardless of the source
of funds used to purchase same,

(d) THAT the shares aforesaid were dutiable in toto
under Section 5(1)(e) of the Estate and Gift
Duties Act (Chapter 178).

DATED the 8th day of January 1980.

Sgd. G. Grimmett

GEOFFREY GRIMMETT, CROWN SOLICITOR,
for Solicitor—~General of and whose
address for service 1s Crown Law
Office, Government Buildings, Suva,
Fiji, the Solicitor for the
Respondent.
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NO. 16

NOTICE OF AMENDMENT TO RESPONDENT'S

NOTICE OF MOTION OF APPEAL TO
FIJI COURT OF APPEAL, FILED BY
RE SPONDENT, DATED 23RD SEPTEMBER 1980

IN THE FIJI COURT OF APPEAL
Civil Jurisdiction

Civil Appeal No. 60 of 1979

BETWEEN: FIJI RESORTS LIMITED

Appellant

AND ¢ THE COMMISSIONER OF ESTATE & GIFT DUTIES

Respondent

AMENDMENT TO APPELLANT'S GROUNDS OF APPEAL

No. 16

A Notice of Amendment
Add additional ground 4A to Respondent!s

Notice of Motion of

A i
4A,., That the deceased husband's powers of CgﬁiiloEOAg;gél,

disposition of community personal ;

property under the law of California did g;gsg ggrgespondent
not fall within the definition of

"general power of appointment"in Section 2 September 1980
of the Ordinance because they were not
powers which he could exercise "as he

thinks fit for his own benefit" and
accordingly the wife's half of the community
property in Fiji was not dutiable under
Section 5(1)(h) of the Ordinance.

DATED the 23rd day of September, 1980.

CROMPTONS

ber: P.T. XKnight

Solicitors for the Appellant
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NO. 17

JUDGMENT OF FIJI COURT OF APPEAL

(GOULD VP, HENRY JA, SPRING JA)
DATED 3RD OCTOBER 1980

IN THE FIJI COURT OF APFEAL

Civil Jurisdiction

Civil Appeal No. 60 of 1979

Between:

FIJI RESORTS LIMITED Appellant

and

THE COMMISSIONER OF ESTATE
AND GIFT DUTIES Respondent

Mr. X.R. Handley Q.C. with Mr, P.I. Knight
for the Appellant

Mr, M.J. Scott with Miss G. Fong for the
Respondent

Date of Hearing: 22, 23, 24, 25, 26 September 1980
Delivery of Judgment: 3=10~80

JUDGMENT OF THE COURT

This is an appeal against the assessment of estate
duty payable by appellant in respect of the estate

of Alan Emmett Davis who died in Fiji on February

28, 1972, He was survived by his wife Doris Anita
Davis. The spouses will be referred to respectively
as "the husband" and "the wife" because their
matrimonial relationship is crucial to the determina-
tion of their respective rights and interests which
have to be defined for the purposes of assessing
estate duty. At the date of death the husband held in
his own name 25,180 shares of $2 each in a company
called Yanuca Island Limited (called "the Yanuca
shares") and the husband and wife held 37,354 shares

No. 17
Judgment of Fiji
Court of Appeal
(Gould vP, Henry
JA, Spring JA)
dated 3rd
October 1380
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Judgment of Fiji
of $1 each in Fiji Mocambo Holdings Limited (called Court of Appeal
"the Mocambo shares"). The Mocambo shares were held (Gould VP, Henry
as "tenants in common and not as joint tenants", JA, Spring JA
The Yanuca and Mocambo shares were later converted dated 3rd
into shares in appellant. After death, in circum— -October 1980

stances which are not material to this appeal, a
further 56,281 shares were acquired in appellant's
shareholding.

Appellant registered transfers of these shares on
September 26, 1973 and subsequent dates before any
grant of administration had been made in Fiji. As a
result, although a stranger to the estate, appellant
became liable to pay estate duty by virtue of Section
31(1) and (2) of the Estate and Gift Duties Act
{Cap.178) which reads:

“31, (1) 1If any person takes possession of or
in any manner deals with any part of the estate
of any deceased person without obtaining admin-
istration of his estate within six months after
his decease, or within two months after the
termination of any action or dispute respecting
the grant of administration of the estate, or
within such further time as may be allowed by
the Commissioner on application, the Commissioner
may apply to the Supreme Court for an order that
the person so taking possession or dealing as
aforesaid deliver to the Commissioner within
such time as the Commissioner may determine, a
statement as required by subsection (1) of
section 28 of this Act, and to pay such duty
as  would have been payable if administration
had been obtained, together with the cost of
the proceedings, or to show cause to the
contrary.,.

(2) If no cause or no sufficient cause is
shown to the contrary, the person so offending
shall, in addition to the duty payable by him
as aforesaid, forfeit a sum not exceeding five
hundred pounds, in the discretion of the Supreme
Court; but if cause is shown, such order shall
be as seems just."

Respondent assessed estate duty on the whole of the estate

in Fiji notwithstanding claims by the wife to separate
ownership of part of the said shares, The present proceedings
were brought against appellant under Section 31. The
assessment was upheld by the Supreme Court. Respondent has
filed a cross-appeal, which may be considered together with
the appeal.

The husband and the wife were domiciled in the State of
California. Administration of the husband's estate was
granted in California to The First National Bank of San Jose
on May 2, 1972 and re-sealed in Fiji, we are advised from
the Bar, in or about November 1976, The administrator was
concerned in the assessment of estate duty so its solicitors
took part in the inquiries which preceded and followed the
assessment of estate duty. This will be discussed later.
The relevant history of the spouses is that they were
American citizens who married in Seattle in the State of
Washington on 14th September 1940, The husband was employed
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as a pilot by Pan American Airways in 1945. In 1948 Judgment of Fiji
they acquired a domicile of choice in the State of Court of Appeal
California which domicile was thereafter retained. By (Gould VP, Henry
acquiring a Californian domicile all property then owmed JA, Spring JA)
and after acquired by either the husband or wife became dated 3rd
subject to the law of California which has a statutory October 1980

system of community property. The present appeal falls
for determination of the respective rights and interests
of the husband and wife in the said shares according to
Californian law and then for the determination of what,
upon the true construction of the Fiji Estate and Gift
Duties Act (Cap.178), comprises the dutiable estate of
the husband in Fiji.

Since the Courts in Fiji cannot take judicial notice of
foreign law the relevant law of the State of California
must be proved as a fact. Affidavits were made by two
experts in that law, There is no conflict of opinion
between them so the task of this Court is to apply the
law as so laid down to the relevant Fiji law. The
general law was stated by Mr. Strader, a duly qualified
practitioner of law in the State of California, who said:

" The law of the State of California in effect

on February 28, 1972, governing the property

rights of a husband and wife was as set forth in
the provisions of the Civil Code of the State of
California, unless there existed a marriage
settlement or contract between the spouses contain-
ing stipulations contrary to the statutory pro-
visions set forth in said Civil Code. A husband
and wife were authorized by law to enter into a
contract whereby the statutory designation regarding
the character of their property rights is changed.
Civil Code s. 5103.

The law of the State of California on February 28,
1972, recognized two types of ownership of property
by husband and wife ~ (1) the separate property of
each, and (2) the community property of both. The
separate property of a spouse might be held in joint
tenancy or tenancy in common with the other spouse.
Civil Code s. 5104. These two types of ownership of
property were defined in sections 5105, 5107, 5108,
and 5110 of the Civil Code. The term 'separate
property' means that property which is held both in
its use and its title Ffor exclusive benefit either
of the husband or of the wife. The term 'community
property' is that property which is acquired by
husband and wife, or either, during marriage when
not acquired as the separate property of either.

All property owned by a husband or a wife before
marriage and that acquired afterwards by gift,
bequest, devise, or descent, with the rents, issues
and profits thereof, was the separate property of
the husband or wife. With certain exceptions, all
real property situated in California and all
personal property wherever situated acquired by
either spouse during the marriage while domiciled
in the State of California, was community property.
Certain exceptions and presumptions were set forth
in Civil Code sections 5109, 5110, 5111, 5118, 5119
and 5126,"
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. - . . udgment of Fiji
The following are relevant provisions of the Californian gougﬁ of Appea%
Civil Code : (Gould VP, Henry
) ) JA, Spring JA)
"5105., Interests in community property ~ dated 3rd

. . . 0 b
The respective interests of the husband and wife ctober 1580

in community property during continuance of

the marriage relation are present, existing and
equal interests under the management and control
of the husband as is provided in Sections 5125 and
5127, This section shall be construed as defining
the respective interests-and rights of husband and
wife in community property."

"5125, Husband's control of community personal
property: Limitations: Consent of wife

Except as provided in Sections 5113.5, 5124, and
5128, the husband has the management and control

of the community personal property, with like
absolute power of disposition, other than testamentary,
as he has of his separate estate; provided, however,
that he cannot make a gift of such community personal
property, or dispose of the same without a valuable
consideration, or sell, convey, or encumber the
furniture, furnishings, or fittings of the home, or
the clothing or wearing apparel of the wife or minor
children that is community, without the written
consent of the wife."

The husband and wife entered into a written contract concern-—
ing their separate and community property on October 6, 1961
(called "the 1961 contract"). It contained the following
provisions :

" THIS AGREEMENT, made and entered into this 6th
day of OCTOBER, 1961, by and between ALAN E. DAVIS
and DORTS DAVIS, his wife, residing in the County
of San Mateo, State of California,

WITNESSETH:

THAT WHEREAS said husband and wife during the
exisTence oFf their marriage have acquired and now
owvn property of various kinds; and

WHEREAS certain property was inherited by said
wife during their marriage; and

WHEREAS all property of every kind and nature
now owned or held by said parties in their joint
names was acquired and purchased with the community
earnings of said marriage and

WHEREAS it is the intention of said husband and
wife to enter into a written memorandum of agreement
attesting to the community status of their joint
tenancy property, and the separate status of certain
other property;

NOW THEREFORE, it is hereby mutually understood
and agreed by and between said husband and wife as
follows:
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1) That all property of every kind, nature and Judgment of Fiji
description now owvned or held of record title Court of Appeal
by said husband and wife in their joint names as (Gould VP, Henry
joint tenants, at all times herein mentioned has JA, Spring JA)
been and now is, and shall remain, the community - dated 3rd
property of said husband and wife without regard October 1980

to the form and recesrd of ownership under which
the same was acquired or is now held.

2) That all property inherited by either said
husband or said wife during their marriage, is
the separate property, respectively, of said
husband or of said wife.

3) That all property that may hereafter be
acquired by said husband and wife, during the
continuance of their marriage, EXCEPT that
acquired by either of them by gift, beguest,
devise or descent shall become and remain the
community property of said husband and wife with-
out regard to the form and record of ownership
under which the same is acquired or held.

4) That any insurance policies on the 1life of

said husband owned by the wife are the sole and
separate property of said wife. That any insurance
policies on the life of said wife owned by the
husband are the sole and separate property of said
husband.

5) That this Agreement shall remain in full force
and effect until modified or revoked, in writing,

by said husband and wife, and shall be binding upon
them, their respective heirs, executors, administra-—
tors and assigns.

IN WITNESS WHEREOF, the undersigned have executed
this Agreement, in duplicate, the day and year first
hereinabove set forth,

Sgd. ALAN E. DAVIS
sgd. DORIS DAVIS "

The relevant provisions of the Estate and Gift Duties Act
under which respondent claims duty is payable are :

"s.5(1) 1In computing for the purposes of this
Act, the final balance of the estate of a
deceased person, his estate shall be deemed to
include and consist of the following classes
of property :

(e) the beneficial interest held by the
deceased immediately before his death
in any property as a joint tenant or
joint owner with any other person or
persons if that property was situate
in Fiji at the death of the deceased;

(h) any property situate in Fiji at the
death of the deceased over or in
respect of which the deceased had
at the time of his death a general
power of appointment;
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(i) any property situate in Fiji at the %ggg?egg ggpgé%l
death of the deceased comprised in (Gould VP, Henry
any settlement, trust or other JA, Spring 7A)
disposition of property (including Jated 3rd
the proceeds of the sale or conversion = Qctober 1980

of any such property and all investments
Por the time being representing the same
and all property which has in any manner
been substituted therefor) made by the
deceased whether before or after the
commencement of this Act -

(i) by which an interest in that
property or in the proceeds of
the sale thereof is reserved,
either expressly or by impli-
cation, to the deceased for his
1ife or for the 1life of any other
person or for any period deter—
mined by reference to the death
of the deceased or of any other
person; or

(ii) which is accompanied by the
reservation or assurance of, or a
contract for, any benefit to the
deceased for the term of his life
or of the life of any other person
or for any period determined by
reference to the death of the
deceased or of any other person; or

(iii) by which the deceased has reserved
to himself the right by exercise of
any power to restore to himself or
to reclaim that property or the
proceeds of the sale thereof."

It is sufficient, of course, if the said shares or any of them
come within any one of these provisions,.

The intention of subsection (e) is to make exigible the interest
of a deceased in joint property which passes by survivorship to
the other joint tenant or tenants on death of one joint tenant.
The intention of subsections (h) and (i) is to overcome various
devices for avoiding or minimising death duties by reducing the
value of the estate at the date of death or by diverting from

the estate property in respect of which the deceased may have
taken for himself in his lifetime if he so wished. The form of
title created by the California law is unknown to Fiji law but

in California, as one might expect, proper provision has been
made for equitable assessment of death duty. If the assessment
made by the appellant is wupheld so that duty is exigible on the
whole of the Fiji estate, then the wife's interest will bear Ffull
duty despite that it appears that she contributed assets at

least to the value of her half share. If she died immediately
after her husband whilst still holding the shares they would again
be taxed to their full value, thus her own assets would be liable
for double duty.

A general power of appointment has been defined as a power that
the donee can exercise in favour of such person Or persons as he
pleases, including himself or his executors and administrators:
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Section 2 of the Estate and Gift Duties Act defines the %ggﬁldovp PRty
term as follows: A SPriné JA)
ga{ed 3rd
"2, In this Act, unless the context otherwise October 1980

requires -

'general power of appointment' includes any
power or authority which enables the donee or
other holder thereof, or would enable him if
he was of full capacity, to obtain or appoint
or dispose of any property or to charge any
sum of money upon any property as he thinks
fit for his own benefit, whether exercisable
orally or by instrument inter vivos or by will
or otherwise howsoever, But does not include
any power exercisable by a person in a fiduciary
capacity under a disposition not made by himself,
or exercisable as mortgagee."

Each definition has a provision referring to the extent
to which the power may be exercised. 1In the Ffirst
definition it is "in favour of such person or persons

as he pleases including himself" and in the statutory
definition it is "as he thinks fit for his own benefit",
Thus to qualify the power must be one which gives that
right to the donee,

In the Supreme Court it was held that the said shares

were property which came within subsections (1) (h) and
éi;. No finding was made in respect of subsection (1)
e). The contentions of counsel for appellant may be

summarised as follows:

(1) The powers defined in subsection (1) (h)
are testamentary in character and that
subsection does not include powers which
cease on death. For this proposition
counsel relied on Equity Trustees Executors
and Agency Co. Ltd, v, Commissioner or
Probate DutieS (ViCT.) 135 CeLeRe 268 .
(Commonly known as "Silk's case" and so
referred to in this judgment).

(2) The powers vested in deceased were powers
exercisable by a person in a fiduciary
capacity and therefore excluded by reason
of the definition of a general power of
appointment,

(3) The powers were not exercisable as deceased
"thinks fit for his own benefit" and so did
not come within subsection (1) (h).

(4) By reason of the statutory nature of the
powers they did not come within subsection

(1) (1).

(5) subsection (1)(e) applies only to joint
interests whilst the property in question
was not so held.
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Section 5105 of the California Code defines the interests Court of Appeal
of the husband and wife in community property as "present (Gould VP, Henry
existing and equal interests under the management and A, Spring JA)
control of the husband .....". Upon death the deceased ) ated 3rd
estate takes one=half and the survivor retains his or October 1980

her half. The opinions of the experts were not sought
expressly on the subject but it is clear that such a
result does not flow from joint ownership where the
survivor or survivors take by virtue of the nature of
the estate. It is commonly said, "each joint tenant
holds the whole and holds nothing, that is, he holds
the whole jointly and nothing separately".

The nature of a joint tenancy_is succinctly stated in
Fadden v. Deputy F.C.Te. ZT94§7 68 C.L.Re 76=84 where
Williams ] citing Lord Selborne said @

", eeess. technically joint tenants are originally
entitled to all which they ever have; and when
one joint tenant dies, the other does not succeed
to his interest by devolution of law, but remains
the sole owner, the property being discharged
from the control of the other. It is incident

to the very nature of joint tenancy that, until
it is severed the right of survivorship is part
of the original estate; it is not that the
survivor succeeds to anything from the other."

The intention of subsection (1)(e) is to bring to duty

the value of the beneficial interest of the deceased.

Since that interest ceases on death, the time of ascertain-
ment is fixed at "immediately before his death"., Counsel
for respondent argued that the title defined by Section
5105 (California) was a peculiar class of joint ownership
falling within subsection (1)(e). We reject this argument.
Except for the right of the husband to manage the whole
property in terms of Section 5125 (California) the
description of the estate clearly does not make the
husband and wife joint tenants as that term is used in
Fiji law. Their respective interests and rights are
clearly as to one-half each.

Counsel for respondent sought to draw a distinction
between the disjunctive terms "joint tenant" or "joint
owvner", Nothing turns on the use of both terms since
the first applies to real property and the second to
personal property. In Halsbury's Laws of England 3rd
Edn, vol. 29 page 380 it is stated =

"752, Co=-ownership. Concurrent ownership of
chattelsS personal may be either joint or in
common, and in this respect resembles
concurrent interests in real estate; moreover,
expressions contained in any instrument which,
at common law, would create a joint tenancy or
tenancy in common in realty have an analogous
effect when applied to personalty.

"753, Joint ownership in personalty. A joint
ownership or jolnt tenancy 1S distinguished by
the four unities of possession, interest, title
and time of commencement. The right of survivor-—
ship attaches to a joint tenancy of personalty,
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including choses in possession and in action, Judgment of Fiji
as well as to realty until severance." Court of Appeal

(Gould VP, Henry
The beneficial interest referred to in subsection JA, Spring JA)
1(e) is the interest as a joint tenant or joint “dated 3rd
owner. This is to be contrasted with such an October 1980

interest being held in trust. The distinction is
between the legal interest of a trustee and the
beneficial interest of a beneficiary. The powers

of the husband do not create any beneficial interest
in a joint tenancy or joint ownership. Such powers
are alien to the nature of a beneficial or other
interest in a joint tenancy or ownership. This does
not help respondent. Accordingly subsection 1 (e)
does not apply.

We turn next to the contentions of counsel for
appellant numbered 1, 2 and 3 above which require
a consideration of subsection (1)(h). The first
contention was the principal one put forward by
counsel but it will be more convenient if we deal
with (2) and (3) first and then turn to (1) which,
as stated, is based on Silk's case.

Jacobs J. in Silk's case, albeit in a dissenting
judgment which did not turn on this point, in describing
the powers in two provisions, one of which is the same
as Fiji subsection (1) (e), said at p. 283 :

"BEach imports the idea that the property was

not in the ownership of the deceased so that
thereby he could freely deal with it but
nevertheless was property with which he

could freely deal as he thought fit as

though it were his own property. The

question is whether Jessica Silk had that power."

We respectfully agree that that is the question, namely,
did the husband have that power?

Dealing first with (3), namely, that subsection (1) (h)
did not apply because the power of the husband was not
exercisable "as he thinks fit for his own benefit."
Subsection (1)(h) differs from the statement of the law
on general powers which expressly includes an exercise
in favour of himself, that is the donee of the power.

It is clear that the intention at law is that the donee
can control the exercise of the power to the extent

that he can appoint himself absolutely to the property.
There are numerous cases where this has been done to

the exclusion of other beneficiaries. Instances need
not be cited. This leads to a consideration of the
extent of the powers of the husband under California law.
It is clear that he cannot appoint himself absolutely

to his wife's share or any part of it because he would
Still hold it as community property. It was not suggested
that he had this power. It is true that by Section 5125
it is stated that the husband has absolute power of
disposition, but with the important qualification "other
than testamentary". But this qualification must also be
read in conjunction with the provision that, as long as
the husband holds community property it remains community
property. This is so even if there is a conversion as,
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for instance, a change of investment or sale because Court of Appeal
the converted or resulting funds while in the hands (Gould VP, Henry
of the husband remain community property. The JA, Spring JA)
husband cannot make a gift nor can he dispose of ‘dated 3rd
personal property without a valuable consideration, October 1980

A valuable consideration has been held to require an
adequate consideration. Mr. Martin A, Schainbaum,
an expert who gave evidence for respondent, said :

" While the husband under community property
law principles operative on February 28, 1972
may have powers of management and control such
powers are not unlimited. Beard v. Knox, 5 Cal,
252 (1855); Smith v, Smith, 12 Cal. 216 §1859).
See also, ch., 220 1891 Cal. Stats. 425 (restrict-—
ing the husband's right to make a gift of
community property). Ch., 190 1901 Cal. Stats.
598 (Requiring wife's consent before husband
could dispose of or encumber home furnishings
or fittings, or the wearing apparel of his wife
or minor children); ch. 583 1917 Cal. Stats.
829-30, Former Civil Code SS. 172 and 172a."

It is true that, to the extent that a husband disposes
of community property to a third party in accordance
with his ~absolute power the third party acquires a good
title as against the wife and the community property is
depleted accordingly. 1In some cases an infringement of
the restrictions so imposed results only in a voidable
transaction but that does not alter the fact that the
power is circumscribed and not absolute in the full
meaning of that expression. For these reasons we are
of opinion that the husband could not dispose of
community property as he thinks fit for his own benefit.

The next submission of counsel for appellant is that
subsection (1)(h) does not apply because it comes
within the exception in the definition of a general
power of appointment in that it is a power "exercisable
by a person in a fiduciary capacity under a disposition
not made by himself". The question whether or not the
effect of California law in creating community property
is a "disposition" arises under subsection (1¥(i) and
will be dealt with under that subsection. It is to be
noted that the expression used is not fiduciary powers
but fiduciary capacity. In Halsbury's Laws of England
3rd Edn. Vol. 30 para. 370 p. 210 it was said:

" The distinction between trusts and powers
is that, while the court will compel the
execution of a trust, it cannot compel the
execution of a power. But there are powers
which in their nature are fiduciary, in the
sense that the donee of the power is a trustee
of it, and has an interest extensive enough
to allow of its exercise. These powers may
be called fiduciary powers, or powers in the
nature of trusts; powers which are not
fiduciary are often called bare powers."
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The term "fiduciary capacity" is wider. On a number of %33%¥eg§ Kﬁpgifl
occasions in his submission counsel for respondent based (Gould VP, Henry
nis argument on a claim that no fiduciary relationship JA Spriné JA)
could possibly arise because deceased could appoint . da%ed 3rd
himself. With respect this is not so. October 1980

Mr. Schainbaum, an expert in California law, said:

" There is a fiduciary relationship
between husband and wife pertaining to
community property dealings. See v, See,
64 cal. 2d. 778, 415 P. 2d. 778, 51 Cal.
Rptr. 888 (1966). Vai v. Bank of America,
56 Cal. 2d. 329, 384 P, 2d. 247, 15 Cal.
Rptr. 71 (1961); Williams v, Williams, 14
cal. App. 3d. 560, 92 Cal. Rptr. 36>

(2d. Dist. 1971); Fields v. Michael, 91
Cal. App. 2d. 443,7205 b. 2d. 402 (2d.
Dist. 1949); See also Boeseke v. Boeseke,
10 cal. 3d. 844, 519 P, 2d. 161, 112 Cal.
Rptr. 401 (1974)."

In Vai v. Bank of America (supra) the following passage
appears at p. 232

n (2) Since the husband's control of the
community property continues until there has
been a division of it by agreement or by court
decree, it would follow that the husband would
continue to remain a fiduciary in respect to
his wife's interest in the community assets
until such division was made., Of course, as
was the case in Collins v. Collins, 48 Cal.

24 325, 309 P. 2@ 420, the wife may choose

not to rely on her husband and release him
from the performance of his fiduciary duties.

(3) This fiduciary relationship arises
by virtue of the community Pproperty system
which gives the husband management and
control of such property in order that
the assets be more efficiently handled,
and exists only as to the community
property over which the husband has control.
Tt should be distinguished from the confiden-
tial relationship which is presumed to exist
between spouses."

Counsel for respondent argued that the words "person in a
fiduciary capacity" must be a person to whom such a
description would apply in respect of a fiduciary relation—
ship recognised by Fiji law. We can see no reason sSo to
construe the provision, which, as a whole, is clearly wide
enough to include powers over property rights governed

by foreign iaw. That is what this case is aboute

In Commissioner of State Duties v. Livingston 179657

A.C, 694 the Privy Council stated at p. 707 that an
administrator was in a "fiduciary position" with regard

to assets which are in full ownership, without distinction
between legal and equitable interests. Their Lordships
held that the carrying out of the functions and duties

of administrator would place him in a fiduciary position.
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Although the husband did, unlike an administrator, ggﬁgﬁegg Xgpgégl
necessarily have an interest in the final distribution (Gould VP, Henr
of the totality of the community property, neverthe-— .o ! ) Y
less the husband had duties in respect of the preser- JA, Spring J
vation of his wife's half share. This would be so in - gg%ggegr?98o
Fiji law. The husband could properly be said to have
duties which came within the term fiduciary capacity.

As an instance he could be restrained from making a
gift of Fiji property.

In our view the expression fiduciary capacity in sub=
section (1)(h) is wide enough to include the capacity
of the husband in respect of the wife's interest as
set out in passage cited from Vai's case. Moreover,
that passage reinforces our opinion expressed earlier
that the power is not ocne to be exercised as the
husband thinks fit for his own purpose. The two
expressions in the definition to this extent overlap.

We turn next to the main submission of counsel for
appellant which was based on the decision of the High
Court of Australia in Silk's case which turned on the

true construction of similar questions which arose under
legislation in New South Wales. The basic submission

is that subsection (1) (h) is testamentary in its nature.
The argument is that the power of the husband is not one
which "the deceased had at the time of his death" within
those words in subsection (1) (h). This construction was
given by the High Court in Silk's case to the same wording
in a similar subsection in the legislation of New South
Wales, The reasoning of the learned judges turned upon the
use of different wording relating to time of death in
other provisions in the same act. In Fiji the contrast
exists only between subsection (1)(e) which relates to

"an interest held by the deceased as joint tenant or joint
owner immediately before his death" and subsection (1) (h)
which relates to any property situate in Fiji over which
deceased had "at the time of his death" a general power

of appointment.

In Silk's case, after setting out the definition of a
general power of appointment, Mason J. said at p. 279 :

"This definition provides 1little assistance

in applying s. 7(1)(f) (Fiji s. 5(1)(e) ) to
the facts of this case. The frailty of the
Commissioner's argument in so far as it is
based on this paragraph stems not so much from
the elements in the statutory definition as
from the terms of the paragraph itself. It
requires that the power of appointment over or
in respect of the property should subsist at
the time of the deceased's death,

Although I am reluctant to draw a distinction
based on the difference between the expressions
timmediately prior to his death' and 'at the
time of his death', the distinction is one which
the Act itself insists upon making. The first
of the two expressions, or its equivalent
timmediately before his death', is to be found
on no less than Ffour occasions in s. 7(1) -

see paras (d), (e), (i) and (j). The second
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expression appears twice in the same subsection = No. 17 o
see paras (c§ and (£). The difference cannot Judgment of Fiji
be ignored. Indeed, the history of the section Court of Appeal
requires that it be recognized. The ancestor (Eould VP, Hgnry
of s. 7(1)(j), which appeared in s. 104(1) of g ! gpglgg JA)
the Administration and Probate Act 1958, . Ogtgberr1980

contained the expression 'at the time of his
death', It was altered in the 1962 Act to
timmediately prior to his death?'.

To give effect to the change in language it is
necessary that the provision now be read as
requiring that the power should exist not
immediately prior to the deceased's death,

but at the time of her death. As death is

the event which terminates her power to make a
request in writing it cannot be said with
accuracy that the power existed at that time,"

In the result four judges, Gibbs, Stephen, Mason and
Murphy JJ. came to the conclusion (Jacobs J. dissenting
on different grounds) that the power in question, since
it had to be exercised in deceased's lifetime, was not
exercisable at the time of his death., It was argued
before us that the power of the husband also ceased on
his death so it came within the reasoning of the High
Court and judgments in previous cases in Australia.
From this it was submitted that subsection (1) (h)
related only to dispositions of a testamentary
character and so excluded the power conferred on a
husband by California law., It is interesting to note
that Mr. G.A. Strader, one of the experts on California
law, said :

" The husband's testamentary disposition of

more than one-half of the community property

is not absolutely void as to the wife, but only
voidable by her upon proof of the necessary

facts (Spreckels v. Spreckels (1916) 158 P. 537,
172 Cal, 775; BEstate of King(1942) 19 Cal. 24
354, 121 P, 2d /16). The wife's right to void
such disposition of her one-half community
interest survives her death and may be exercised
by her personal representative (Estate of Kelley
(1953) 122 Ccal. App. 2d 42, 264 P, 2d 210). 1in
any event, the testamentary power 1s not an
essential incident to property, and depriving the
husband of such power with reference to community
estate did not take from him any right of property.
(spreckels v. Spreckels (1897) 48 P, 228, 116
Cal. 339).7

However, be that as it may, the Fiji Act does not have the
number of different provisions, some five, in which it,

to use the words of Mason J., "the Act itself insists on
making". Subsection (1) (e) uses the expression "immediately
before his death" for the obvious reason that joint property
that at the time of death of one of the joint owners the
other remains as sole owner. At that point of time there

1s no beneficial interest which might attract duty. Sub-
section (1) (e) is dealing with joint interests which have
the peculiarity of the four unities of possession, interest,
title and time of commencement and upon death the result
noted in Fadden v. Deputy F.C.T.(supra) follows. For
property to pass on death to the personal representatives of
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the deceased there must be some interest which survives %gggﬁegg Xgpgéil
the death of the deceased, 1In Halsbury's Laws of England (Gould'VP Henry
4th Edn, Vol. 17 para. 1106 it is categorically stated JA Spriné JA)
that the interest of a deceased person under a joint da{ed 3rd
tenancy where another tenant survives the deceased is an - October 1980

interest ceasing on his death., It is clear that such an
interest would not be liable to duty as part of the

estate unless it is notionally brought within his estate
by an expression which pre-dates death, In the case of
powers of appointment (subsection (1)(h) ) no such
considerations arise. 8o one would expect a different
c4pression as to time to be used. The Fiji legislation
is not encumbered with a number of contrasting provisions
on the same topic so that it requires a construction such
as that which the High Court felt compelled to adopt.

The two differing expressions are apposite for the
differing subject matter of each of the subsections (1) (e)
and (1)(h). Subsection (1)(e) deals with property interests
which cease to exist at the time of death so that latter
expression is not apposite to the subject matter of sub-—
section (1) (h).

We proceed to examine subsection (1) (h) Ffurther.
Section 5(1) reads :

"5, (1) 1In computing for the purposes of
this Act, the final balance of the estate
of a deceased person, his estate shall be
deemed to include and consist of the
Following classes of property:"

The intention is to create classes and subsection (h) is the
only part of Section 5(1) which classifies property in
relation to a general power of appointment. It includes
powers of disposal under a wide definition of the power.
This is unlike the statutory provisions in other juris-—
dictions dealt with in the cases cited, 1In such statutes
there was, in addition to the general power of appointment,
a separate class of property in respect of which the
deceased "was competent_to dispose" at the time of his

death (cf. re Russell /1968/ V.R. 285),

In Fiji the only subsections which deal with the time

of death are subsection (1)(e) (joint interests) and
subsection (1)(h) which deals with property affected

by general powers of appointment. In those circumstances
the definition in Section 2 is important and should be
read into subsection (1)(h). There is nothing in the
context which would require otherwise., Subsection (1) (h)
would then read:

"(1)(h) any property situate in Fiji at the
death of the deceased over or in
respect of which the deceased had
at the time of his death any power
or authority which enables (the
husband) to obtain or appoint or
dispose of any property or to charge
any sum Oof money upon any property
eeeesssswhether exercisable orally
or by instrument inter vivos or by
will or otherwise hoOwSOEVETreeessosss
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Counsel for appellant did not examine subsection

(1) (h) as extended by the definition. His submission
that subsection (1)(h) was Gonfined to testamentary
powers means, in effect, that the only operative words
in the extended meaning by which the power may be
exercised are "by will". This makes the terms "orally
or by instrument inter vivos ..... or otherwise"
surplusage and of no effect. We can see no reason
why the definition in Section 2 should not be applied
to subsection (1)(h) when construing its meaning.

In Silk's case and other cases cited the Courts were
dealing in particular with two provisions. One was
in the same terms as the Fiji subsection (1) (h). The
other which has no corresponding provision in Friji,
read as follows:

"(j) Any property of which immediately
prior to his death the deceased was
(whether with the concurrence of
some other person or not) competent
to dispose, otherwise than in a purely
fiduciary capacity;"

Prima facie, (j) above is a right to dispose which might
be included in the definition of a general power of
appointment. But the legislature in Austrzlia thought it
necessary to make such further provision, no doubt, for
good reasons. Contrasting expressions as to time were

used. This, as well as other provisions as to time, caused

Mason J. to say in the passage cited earlier that the
definition provided little assistance in applying the New
South Wales subsection to the facts of the case the Court
was then considering., That is not so in Fiji where the
use in subsection (1)(e) of the term "immediately before
his death"™ was necessary notionally to preserve a joint
interest wvhich would at death cease to exist. Such a
consideration did not arise under subsection (1) (h)
(Fiji) dealing with a separate type of properiy where the
definition relates to all powers or authorities set out
in the definition.

It was not contended that a power exercisable by will is
not a power which the deceased had at_the time of his
death (vide Lush J. Silk's case £1976/ V.R. 60, 71).

If the legislation in Fiji intended subsection (1) (h) to
be confined to testamentary dispositions there was no
occasion to define a specific point of time since death
is the necessary time when a lestamentary disposition
comes into operation even if the interest vesls at a
later date, The words "by will" would be sufficient. 1In
our view the expression at the time of death does not in
its context, when read with the definition in Section 2,
define powers solely in relation to the time when they
cease to operate, The time of death is the point of
time when the existence of unexercised powers coming
within the definition are ascertained. The expression
is not used to define the power itself by reference

to the time when it ceases to be exercisable by the
donee. To hold otherwise would render the definition
nugatory except in respect of the words "by will",

In the absence of compelling reasons, such as those
found in Silk's case, effect should be given to all

No. 17

Judgment of Fiji
Court of Appeal
Gould VP, Henry
A, Spring JA)
dated 3rd
October 1980
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powers and authorities set out in the extended meaning Court of Appea

of a general power of appointment. (Gould VP, Henry
A, Spring JA)
ated 3rd

We are accordingly of the opinion that appellant . October 1980

succeeds on grounds 2 and 3 but not on ground 1.
The result is that we find that the said shares
Jo not come within subsection (1) (h).

subsection (1)(i) reads:

"(1)(1i) any property situate in Fiji at the
death of the deceased conmprised in
any settlement, trust or other
disposition of property {inciuding
the proceeds of the sale or conversion
of any such property and all invest-—
ments for the time being representing
the same and all property which has in
any manner been substituted therefor)
made by the deceased whether before or
after the commencement of this Act -

(1) by which an interest in that
property or in the procceds of
the sale thereof is recserved,
either expressly or by implication,
to the deceased for hi:c life or
for the 1life of any cther person or
for any period determined by
reference to the death of the
deceased or of uny ofier person; or

(ii) which 1is accomparied by the
reservation or assurance of, or a
contract for, any benefitv to the
deceased for the term of{ his life
or of the 1life of ~ny cther person
or for any period determirned by
reference to the death of the
deceased or of any other person; or

(iii) by which the deceased has reserved
to himself the right by exercise of
any power to restore to himself or
to reclaim that property or the
proceeds of the sale thercof."

The question is whether under subsection (1) (i) the incidents
creating the community property in question was a settlement,
trust or other disposition made by the husbend by which he
reserved for himself either of the 1nterests set out in sub-
paragraph (i) or (ii) above. Subsection (1)(i)(iii) does

not apply.

when, in 1948, the husband and wife acguirsd . domicile in
the State of California all property which felil within the
definition of community property became community property
subject to California law without any concurrence or act

on their part and without the imputation to thiem of znything
in the nature of an implied contractual relationsnip in
terms of the expression used by Lord Shand i De Nicnols v,
Curlier /190 A.Ce 21, 37. This case dealt with French law
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which is in a form different from California law.

The creation of the estate by the California statute
arose by the act of acquisition irrespective of the
wish of the parties unless they agreed to the contrary.
The statute did not imply any contract. In no sense
does it appear that either the husband or wife made,
which implies some express intentional and separate

act on their part, any settlement or trust of these
shares. They were acquired ac 1 purchase or investment
in the manner given in evidence, and, apart from the
October 1961 agreement to which we will refer later,
all dealings in their acquisition were ordinary acts of
acquisition, unaccompanied by any other act or thing
done by them in the way of creating .. setilement or
trust. The general law of their domiclile defined and
imprinted on the shares, the nature of the estate and
interest which each took.

Morecever, by the law of California, the wife took a
present, existing and equal share: S. 5107. We are

here concerned, not with the husbandt's interest in

his half share because that is liable to duty, but to
the wife's interest and whether any reservation,as

above defined, was made by the hustind in his own favour.
Until a final division is made tie nusband remains a
fiduciary in respect of his wife's interest: Vai v. Bank
of America (supra) p. 252. It is true that tHe statute
has given to the husband over his wife's half share,
rights of disposal but, as we have shown carlier, this
applies to disposals to third parties — he cannot himself
acquire any title because so long as the property is in
his hands, either converted or otherwise, it remains
subject to the statutory title and so is still held in
equal interests., The husband did not make, nor was he
competent to make, any reservation to himself in respect
of his wife's half interest. He can dispose of her

half share as we have said but this results fron
statutory powers imprinted on #l1 commanity property

and not from anything in the nature ol o trust or
settlement made by him.

The learned judge held on the awthority of Ochberg and
Others v. Commissioner of Stamp Duiies (1959) 49 SeRe
(NeS.W.) 248 that a disposition of property under
Section 5(1) (1) (i) and (iii) arises under the agreement

of October 1961 "whereby one half of the sheres passed

to Mrs. Davis but an interest therein wo¢ resorved to the
deceased for his life". Before desling with the facts
relevant to the effect (if any) of ke October 1961

agreement, the decision in Ochberg's case requires consi=-
deration. It concerned the common 1 . of the DProvince
of Cape Colony, South Africa. A man domiciled in the

Province and a woman about to contract o marriage were
entitled by an ante-nuptial agreement to regulate
their rights in property then held Ly ookl and there-—

after to be acquired. In the chsence of such agreement
they were, and are understood, to enter into a tacit
agreement that their property, including 211 property

acquired during the subsistence of ine morriage should
be held in community property. Suck property i vested
in the two spouses jointly at all times during the

existence of such community property -nd so remain
after its dissolution by death of either,

No., 17
Judgment of Fiji
Court of Appeal
(Gould VP, Henry
JA, Spring JA)

- dated 3rd

October 1980
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The 1pmarital power' or marital authority of the
husband includes the guardianship of the person

and property of the wife and entitles him during
their joint lives to the exclusive right of control-
ling, managing and administering all the property
belonging to the joint estate including the power to
alienate, pledge or mortgage all the property of the
joint estate whether movable or immovable without his
wife's consent, subject however to the wife's right
to protect herself against prodigality by her husband
by an application to the Court for a separatio bonorum.

The Court was concerned with bonds held by the
deceased husband in New South Wales. The bonds were
solely the after—acquired property of the husband.
The Court held at p. 255:

" It is a fair inference, and has been
common ground throughout, that the bonds in
question were after-acquired property of the
husband. Hence,by a disposition of property
made by the deceased (by virtue of the implied
contract involved in his marriage) one-half of
these bonds passed to his wife, but an
interest in or benefit out of or connected
therewith, was reserved to him for his 1ife,
and there was a reservation of, or contract
for, a benefit to the deceased for the term

of his life."

The Court referred to the wife's half but this, with
respect, 1s not except in equity strictly correct in
dealing with a joint tenant. The conclusion was that
the evidence showed that "the wife's half of the bonds
were dutiable under a provision in terms similar to the
Fiji subsection (1) (i)".

Counsel for appellant strenuously argued that Ochberg's
case was overruled by Silk's case which was not dis-—
cussed in any of the judgments. We find it unnecessary
to do more than show that the Ffacts were not comparable
and further that the October 1961 agreement did not
supersede or alter the statutory provisions which
already applied by virtue of California law. The
learned judge in the Court below held that, since the
Fiji shares were community property, as they were in
Ochberg's case, that case applied. But in our view

the decision in Ochberg's case depended upon the
finding that the husband had, by a trust agreement under
the statute, settled a one=half interest in his shares
on his wife. That situation is not the Fact in the
instant case.

It seems to be accepted on the evidence that the wife,
in 1958, obtained from her grandmother's estate assets
consisting in part of shares in the Seattle First
National Bank amounting to $80,000. The total invest—
ment in Yocambo shares was $28,153.92, On September 5,
1961 a cheque for $25,000 drawn on a joint bank account
by the husband was paid as the first payment for stock
or shares in the Mocambo project. The wife claimed that
this cheque consisted of $20,000 borrowed by both Ffrom
Pan American Credit Union on two promissory notes each
for $10,000 - one being signed by each. The wife
pledged or mortgaged in favour of the Pan Americ.n

No. 17

udgment of
%ijngourt of
Appeal

(Gould VP,Henry
JA, spring JA)
dated 3rd
October 1980
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Credit Union part of her inheritance consisting of 591
shares in Seattle First National Bank to obtain the
loan of $20,000. This sum of $20,000 was paid into a

Judgment of Fiji
Court of Appeal

joint bank account. The wife provided a further $5,000 (Gould VP, Henry
from her separate property. It appears that since the - JA, Spring JA)
husband, as the learned judge held, had no separate dated 3rd

assets and the wife had pledged 591 of her Seattle Bank October 1980

shares, that again it was her separate property which at
least facilitated the loan. These facts distinguish
Ochberg's case where the sole source of the bonds arose
from tunds supplied by the husband.

Forther it was contended by counsel for appellant that
the October 1961 agreement did not alter or affect

rights inter se but merely affirmed the title and
interest which was impressed on the Mocambo shares by
reason of California law. The October 1961 agreement

was entered into shortly after the first cheque was

poid in vrespect of the acquisition of the shares. It

iL 4 fair inference that it was entered into to define
widl was sceparate property of each and what was community
property in view of that venture. Clause 1 dealt with
existing property. Clause 2 dealt with inherited property.
Clause 3 provided as follows:

"3. ‘That all property that may hercafler
he acquired by said husband and wife,
during the continuance of their marriage,
EXCEPT that acquired by either of (hem by
girt, bequest, devise or descent shall
become and remain the community property
of said husband and wife without regard
to the form and record of ownership under
which the same is acquired or held."

Cltause 4 deals with insurance policies, and Clause Y
provides:

"5. rhat this Agreement shall remain in
F'ull force and effect until modified
or revoked, in writing, by said husband
and wife, and shall be binding upon them,
their respective heirs, executors,
administrators and assigns."

It has not been shown that the husband has broughkt into
account under the October 1961 agreement any property
which was his separate property. No new funds have been
seltled by the husband for the purchase of the shares.
The wife has provided at least one-half from her own
property, There is no provision of funds by the husband
comparable to the bonds contributed solely by the hushband
in Ochberg's case which resulted in the wife oblaining

@ half share therein. If the October 1961 agreement did
not settle uny new property of the hnsbond rosulting in

the wife taking an interest therein, then the docunent
does no more than to declare the same rights ond interestis
as lthose imposed by statute. So Lar as any [ree ootate

of ke huebond is concerned, he broinghit no now  property
biiw the communily properity under the Octobee 1901 cqreoe—=
cent owhich was used Lo acquire the said shorac,  'he

learned judge accepted the evidence ot the wiice when she
stated cateqgorically that her husband hod no ccparate
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property. He was then referring (inter alia) to Judgment of Fiji
the October 1961 agreement. It was the wife who Court of A

X LT . . . . ppeal
provided additional funds which were used in conjunction (Gould VP, Henry
?

withh community property for the purpose of acquiring the

said shares, JA, Spring JA)

dated 3rd

“he effect of such a deed is stated by Rich A.C.J. in October 1980

wedge v. Acting Comptroller of Stamp Duties (Vict.) 64
C.liexe 7D, 79 (a case on stamp duty) 3

"  The question must be determined by
construing the particular instrument, which,
of course, includes the transaction set forth
in that instrument (Collector of Imposts (Vict,)
v. Peers), and examining its legal effect. The
Subject instrument contains no disposition or
agreement to dispose of property belonging to
the appellant but is merely an acknowledgment or
recognition that he is not the absolute owner
of the property comprised in the instrument
and preserves other trusts or rights affecting
it. No new beneficial interest is created in
favour of the appellant or anybody else, and
the property remains subject to the same trusts
as it did before the instrument was executed.”

Williams J. said at p. 82:

" As a result of the transfer he only acquired
the same beneficial interest in the property
as he already had under the will. He could
only create new trusts of his own property.
As he did not acquire an absolute interest
in any of the property which was transferred
to him he could not and did not purport to
create new trusts affecting such an interest
corresponding to the trusts of the will. His
undertaking was a mere recognition of existing
trusts. The case is therefore distinguishable
from that of Davidson v. Chirnside 7 C.LeR. 324."

Reference may also be made to Commissioner of Stamp Duties

(Q) v. Hopkins 71 C.L.R. 351, 387 and Inland Revenue v, Oliver
9 “C. 227, 432. 1In our view these cases apply. The

October 1961 agreement did not alter the effect of the previous

provisions of California law respecting the funds used in
acquiring the said shares.

For these reasons we are of opinion that the husband did not,
in respect of the acquisition of such shares, make any
settlement or trust (different from that already existing

by 1awg of any property within the provisions of subsection
5(1)(i). Whether or not Ochberg's case is overruled by
5ilk's case is not a matter we need to entertain nor do

we need to decide the correctness of that case further in
relation to the California statutory provisions. The said
shares do not, for the reasons given, come within the
provisions of subsection (1)(i).

The appeal also involves a challenge Lo the learned judge's
findings of fact. The basic finding was that the shares
both in Mocambo Investments and in Yanuca Island were
community property and, in view of our other findings on the
appeal, all that is involved in this aspect, 1s that a
finding that part of the shares were the wife's separate
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Property would affect the quantum of shares remaining
liable for duty in the estate of the deceased, The

learned judge found they were all community pProperty.
The notice of appeal includes the following grounds:-

No. 17

Judgment of Fiji
Court of Appeal
(Gould VP, Henry

JA, Spring JA)

- dated 3rd

"9. That the judge should have held that
Mrs. Davis had a substantial separate
Property interest in the shares and that
such interest was not dutiable on the
death of her husband.

10. That the judge should have held on the
evidence of California law that loans
raised by the pledging of separate
property are themselves separate Property,
and that assets purchased with separate
property loan funds are also separate
property.

11. That the judge was in error in finding that
the deceased had saved more than $40,000
from his salary between 1961 and 1971 and
that such savings had been used to repay
two loans each of $20,000 borrowed from
the Pan American Credit Union.

12, That the judge was in error in rejecting
Mrs, Davis' evidence that her husband had
little opportunity for saving.

13. That the judge was in error in concluding
that a substantial number of relevant
documents showing the financial dealings
between Mr,., and Mrs. Davis had not been
produced to the Court, and that the
documents which were produced were the
result of a process of selection by
Mrs. Davis and/or Mr. Suhrke."

This raises the question of the position of this Court as a
Court of Appeal in relation to purely factual matters. It
is not limited in such appeals as the Present to the
resolution of questions of law, but there are limitations to
be drawn from decided cases in its approach to questions of
fact. The position regarding proof of California law as a
matter of fact may be a special one, but that does not apply
to this aspect of the appeal which involves & question of
the intention of the parties.

The limitations we have mentioned above are implicit in ‘the
following passage from the judgment of the Vice President

of this Court in Mahadeo Singh v. Ram Chandar Singh (1970)
16 FoeL.Re 155 at 159-160:

" Much has been written as to the position of an
appeal court which is invited to reverse on a
question of fact the judgment of a judge, sitting
without a jury, who has had the advantage of seelng
and hearing witnesses, Where he has based his
opinion in whole or in part on their demeanour it
is only in the rarest of cases that an appeal

October 1980
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court will do so: Yuill v. Yuill Z79457 P. 15. Judgment of Fiji
When, however, the question at issue is the Court of Appeal
proper inference to be drawn from facts which (Gould VP, Henry
are not in doubt the appellate court is in as JA, Spring JA)
good a position to decide as the judgg at the " dated 3rd

trials Powell v. Streatham Manor Nursing Home October 1980

[ﬁ9327A.C. 243; Benmax v, Austin Motor Co, Litd,

ZT95§7A.C. 370. The first rule stated by Lord
Thankerton in Watt (or Thomas) v. Thomas Zj94%7
A.C. 484 at 487-8 1s 'Where a question of fact has
been tried by a judge without a jury, and there is
no question of misdirection of himself by the
judge, an appellate court which is disposed to come
to a different conclusion on the printed evidence,
should not do so unless it is satisfied that any
advantage enjoyed by the trial judge by reason of
having seen and heard the witnesses could not be
sufficient to explain or justify the trial judge's
conclusion.?

The present case is a composite one. The evidence
was partly oral and partly documentary. The trial
judge did not appear to emphasize the demeanour of
the appellant but rather disbelieved his evidence
on account of its confused nature. He finally used
the word 'fabricated' in regard to the allegations
which the appellant made. There was, on the other
hand, documentary evidence which the trial judge, for
no stated reason, treated with scant respect. The
weight to be given to this evidence, unlike the oral
evidence of the appellant, is a matter of inference,
and if this Court found it to be of substantial
cogency, it would, I think, be justified in giving
effect to its own conviction, upon the basis that
the trial judge had misdirected himself as to its
weight."

This case likewise is a composite one and, while much
information is contained in affidavits and can be derived
from exhibits, they are to be looked at in the light of the
oral evidence also given. The learned trial judge's views
of this are not to be disregarded without cogent reason
arising from the documentary evidence.

With all due respect to Mr. Handley's wide ranging argument
there is only one aspect of the matter in which it appears
the learned judge may have erred in his appreciation of the
documentary evidence; what has to be considered is whether
this error is sufficiently material to affect the outcome,
It relates only to the acquisition of the Mocambo shares
which were acquired in 1961 in the joint names of husband
and wife.

The learned judge's findings were as follows:

1. The shares were purchased with a cheque dated
the 5th September, 1961 for US$25,000, signed
by the husband, though the account could be
drawn on by either husband or wife,

2. $20,000 of that amount was a loan from Pan
American Credit Union under two promissory notes
of $10,000 "each signed by the husband and wife.,"
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(The signed promissory notes dated the 25th Court of Appeal

August, 1961, appear each to have been signed
by one of the parties - the renewal in May }gouégrgié ?i?ry
1966, by both). dated 3rd

3. The wife claimed to have deposited 591 Seattle October 1980

Bank shares as security for the $20,000. (This
is confirmed by documentary evidence)., The
judge refers also to the wife's claim to have
sold 150 bank shares for $10,050; the proceeds
of 100 thereof were paid to the bank to meet
the balance of the $25,000 cheque.

4. 'The wife held a considerable amount of stock
in the Seattle Bank, as her separate property.

5. The judge refers to the wife's affidavit (the
first) in para. 7 of which (as amended) she says
"We borrowed the $20,000 so that my husband and I
could obtain shares"™ in Mocambo,.

6. There was no doubt that the cheque was used to
purchase Mocambo stock. The relevant bank
statement however was not produced.

7. It appears that the $20,000 loan was renewed
twice; once on 4.5.66 and again on 13.7.71
or thereabouts "in which stock was again the
security”. (As will be seen the stock did
not enter into the 1971 loan).

Then comes a portion of the judgment which, in the sub-—
mission of Mr., Handley, shows a misunderstanding of the
situation. It reads :

" It appears from Ex. P.1 (N1, N2 & N3) that the
$20,000 Pan Am loan was renewed twice; once on
4.5.66 and again on 13.7.71 or thereabouts in
which stock was again the security. Ex. P1 (N4)
and (N5), are two portions of the Pan Am loan
repayment account relating to the $20,000 loan.
They are 1solated accounts in the name of the
deceased although two other similar loan repayment
accounts each marked Ex, P.N6 show $10,000 under
the deceased's name and $10,000 under Mrs., Davis!
name. Exs. P1 (N4, N5 and N6) show repayments of
the $20,000 loans from April 1971 to March 1972.
They indicate that the second $20,000 loan and
the third loan including 'Mrs. Davis' portion!
was being repaid out of the deceased's monthly
salary from Pan Am. Why were the loan stute-
ments for the period 1961 to 1972 not tendered?
Was it because they would show that the first
loan was also repaid by monthly deductions from
the deceased's Pan Am salary? Mrs,., Davis said
in cross—examination that the Pan Am loan had
been originally made with the 3San Francisco
branch but the loan was transferred to the
Seattle branch which gave better terms and
Seattle did not require her stock as collateral,
Ex.P. 1 N6 are two Pan Am records showing repay-
ments of the loan to the San Francisco branch,
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Even the interest on those loans came from the
Court of Appeal

deceased's salary. The conclusion I come to is

that the first $20,000 loan and the second loan (Gould VP, Henry
for the same amount and the interest thereon JA, Sprlgg JA)
were repaid by the deceased from his monthly ) gggggegr198o
salary and as is indicated later he was repaying

the third $20,000 loan at the time of his death.,"

Mr, Handley's submission, and it appears to be borne out
by reference to the documents, is that the learned judge
drew wrong inferences from or attached a wrong meaning to
the term "renewed", Having said they were renewed twice
he appears to have taken that as meaning they had been
actually been paid off in cash during the currency thereof
and a new cash loan made in each case. If that had
actually happened (and it would be an unnatural meaning

to attach to the word "renewed") there was nothing to show
what had happened to the $40,000 which must have been
received in addition to the original loan which went to
pay for the shares.

Mr. Handley's reference to the documents can be summarised
as follows. There were first the two promissory notes each
dated 25th August 1961 for $10,000 each, for which "stock"
was the collateral security, one signed by the husband and
one the wife repayable on the 25th February, 1962, Each of
the promicsory notes had "Ref, 4/19/63" written across item
which it wzs submitted meant "Refinanced 19th April 1963",
On the 4th May, 1966, two replacement promissory notes (N1
and N2 of Ex.P1) were signed by husband and wife jointly:
one was for $10,000 and the other for $9,998.68; both

again showed "stock" as collateral security. The submission
was that these were in renewal of the locan of the 25th
August, 1961; they provided for repayments of $79.04 of principal
and interest payable monthly by 240 instalments - a 20

year term.

Statements issued by the Pan American Credit Union, San
Francisco, for the quarter ending June 1971 contained a
reference to the loan number and showed the balance of the
loan outstanding. One statement addressed to the husband
(deceased) showed the balance owing as $8651.57 and the
loan account No, 4-=-23242, The other statement addressed
to the wife showed the loan balance of $8,570.03 and thc
loan account as No. 4=23241. The submission was that it
could be calculated that the pay roll deductions of $79.04
had been in operation since the replacement promissory
notes were signed in May 1966, It appears that those
deductions were made from the husband's salary alone,

It is to be noted that the numbers appearing on the
promissory notes dated May 1966 accord with the loan
numbers shown on the Pan American Credit Union notices

for the quarter ending June 1971.

The submission was that the inference was clear that

the original promissory notes, which contained no
provision for payment by instalments had remained un-—
reduced until May 1966,when the instalment system of
payment started, as shown on the "replacement promissory

notes.,

On the 26th July, 1971 the balance of the loan owing by
the husband and wife to the San Francisco Branch of the
above Credit Union was repaid; the husband arranged a
loan of $20,000 from the Seattle Branch of the Credit
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Union for the purpose of repaying the loan as aforesaid. Judgment of Fiji
(A receipt voucher and letter confirms this). The bank Court of Appeal
stock security provided for the earlier loan was not (Gould VP, Henry
required by the Seattle Branch which made the advance JA, Spring JA)
to the husband solely. : dated 3rd

October 1980
We accert the inference that the original loan of
$20,000 was not paid off in full until this time,
when 11 wiz renlaced by the loan from the Seattle Branch
of the said Credit Union; there was some $18,300 still
owing to the Credit Union by the deceased al his death.

The significance of this matter, it was submitted, lies
in the fact that the learned judge was under a mis-
apprehension as to the amount paid by the husband between
1961 and 1971 to the said Union, and therefore was wrong
to disbelieve the wife when she said the husband had
little opportunity for saving because of his domestic
commitments,

We continue now with the learned judge's reasons for not
accepting the Mocambo shares as the wife's separate
property.

8. There was no evidence that the additional
$5000 was paid into the account in 1961 from
which the cheque was drawn.

9. (The criticism of the wile's statement
concerning his opportunity for saving. We
have referred to this above).

10. The wite's statement in evidence that the
marriage agreement of 13561 was entered into
becwize she and the husband were going to
invest in Fiji.

TV, The wife was a business woman and 1f she had
peen purchasing the Mocambo shares for herself
sie would have done so in her name alone as
had been done in Tropical Pools Ltd.

12. She never sold the 591 shares she used as
security, and when that $20,000 loan was
reneved for the third time her shares were
not required as security. (As has been seen
the final loan was in the husband's name
alone).

The learned judge alsc made a finding that Mocambo shares
purchased in 196% with a cheque for $3,153.92 were 21so
comitunity property., This is a comparatively minor matter
and the finding should, we consider, logically stand or

f21l with the finding on the major Mocambo purchase in 1961.

‘ne guestlion for decision is whether the finding in relation
to the Mocambyo shares is vitiated by the apparent error in

the learned judge's view of the result of the loan “renewals",
In our judgment it should not be, and we think that the
learned judye would have come to the same conclusion even on

A more accurate appreclation of whot happened in relation to
the "renewals",

Our reasons are two fold., First, the general evidence of
the intentrion of the husband and wife is strong. It is
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expressed first in the 1961 marriage agreement where Judgment of Fiji
it was agreed that (with some exceptions which do not Court of Appeal
apply) all property thereafter acquired by the husband Gould VP, Henry
and wife should be and remain community property. No g%egpgigg JA)

point has been taken that the $25,000 cheque was dated
shortly before the marriage agreement. The wife's own
evidence covers the point, and as the learned judge
indicated, was couched in terms of appertaining to a
husband and wife investment. That the investment was

made in the joint names — as the learned judge pointed

out; 1f intended to be her separate property why not use
the wife's name only? Further for what it is worth,

the executors showed the whole of the Fiji shares in
estate accounts filed in California, as community property.

October 1980

Secondly the facts established concerning the use of the
bank shares and the handling of the loans from the Credit
Union are more consistent with the concept of a community
property dealing. The wife was not, in relation to the
$20,000 loans, deprived of her shares. She got them back,
and in that sense the Mocambo shares were never a replace-
ment of the bank shares. The latter can more easily be
seen as having been used as a convenient method of borrowing
money to acquire the Mocambo shares as a community project.
This receives support from the fact that both parties (at
first) were liable for repayment, that the only actual re-
payments, comparatively small, were made by the husband and
the interest was paid by him. There were considerable gaps
in the evidence relating to the loan statements from the
Credit Union from 1961 to 1971 as the learned judge pointed
out. Furthermore, in 1971 the husband took over the whole
transaction, releasing the wife and her bank shares from
liability. Why should this be if everything was her separate
property. In this sense the husband did pay off the loan,
though in a way which involved, in a large measure, a paper
transaction, and not the large payments which the learned
judge envisaged.

In our opinion these facts are virtually unchallenged and,
even if the wife had been accepted by the learned judge as
a witness of truth when she said that the husband had
little opportunity for saving, the facts remain more con—
sistent with a community property transaction than with a
separate estate purchased by the wife.

We therefore reject the appeal on this aspect of the factual
issues, and as we have intimated, we see no basis for reviewing
the learned judge's finding concerning the Yanuca shares,

The finding of the Supreme Court that all the shares were
community property at the time of the death of the deceased
w11l tierefore stand.

Respondent in the grounds of the cross-—appeal sought the
exaction of a penalty under Section 31(2) of the Estate

and Gift Duties Act. Such a claim was not expressly made
in the original proceedings and the learned judge does not
refer to it. 1In the circumstances we see no right in the
respondent to seek the exaction of such a penalty on appeal.

The appeal is allowed and the order made in the Court below
i3 cet aside. The case is remitted to the Supreme Court for
the assessment of duty on the basis that one-half only of the
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community property as determined above is liable to Court of Appeal

duty and for such further or other orders as seem just.
Respondent will pay the costs of appeal to be fixed by §g0uégr¥§é ?§§ry
the Chief Registrar. . dated 3rd

October 1980
Case remitted accordingly.

Sgd. Ve.P, Gould

VICE PRESIDENT

§9?:.6‘I:e=.1;1?r.ll.‘y..........
JUDGE OF APPEAL

Sgd. J.A, Spring
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SEALED ORDER OF THE FIJI COURT OF APPEAL,
DATED 3RD OCTOBER 1980

IN THE FIJI COURT OF APPEAL
CIVIL JURISDICTION

Civil Appeal No. 60 of 1979

BETWEEN: FIJI RESORTS LIMITED Appellant
AND : THE COMMISSIONER OF ESTATE AND GIFT DUTIES
Respondent

FRIDAY THE 3RD OCTOBER 1980

No,., 18
i Sealed Order of
UPON MOTION by way Qf Appea} from.the Judgment of the the Fiji Court of
Honourable Mr. Justice Williams given in the Supreme Appeal, dated 3rd
Court Lautoka on 26th October 1979, made unto this Oc%ober 1980
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Court by Coungel for the Appellant (the Defendant in
Jlre Supreme Court) -ud UPON HEARING Mr. K.R. Handley QC
vith Mr. Gelleds Jobiccn Or Counsel for the Appellant
and Mr. M.J. Scott of Counsel for the Respondent (the
Plaintiff in the Supreme Court) and UPON READING the
aforesaid judgment and after nature deliberation
thereon IT IS THIS DAY ORDERED that this Appeal be
allowed, 2nd that the orders made in the Court below

be set aside. IT IS FURTHER ORDERED: (a) That this
cction be remitced tO The Court nheiow for assessment

y ubcn the bhasis that one-huir only of property
fne Susject of this Appeal is liabie to duty, and for
crosrdng of such further or other orders s seem just.
‘o vk the Pespondent do pav to the Appellant the

cotie of thils Arpeal, 0 be fixed by the Chief Registrar,

piJT COURS OF APPEAL
- ' Sgd  X.P. Sharma

REGTIRAR

NOes 19D

OrDER O TiIE P1JI COuUrl OF APPEAL

GRANTING FINAL LEAVE 170 APPEAL TO

HER MATESTY IN COUNCIL, DATED 4TIl
MAY 1981

LIV Phil FIJL COLRY OFr APRAL

Civil Jooisdicnion

Tivil Appels: o, 0 ol 1000

THE COMMISSIONER QF FOTATH ADplic nt
Anb GIFPT DUTIRS (iciin -1 Respondon:)
- Jl’]d -
FIJI RESORTS LIMIWED Pecpoindent

(Opigqin:y Plainiilf)

e T ScoObt For the Appli
. Uele Tnipnt dor ihie Dennond

No.18
Sealed Order of
the Fiji Court of
Appeal, dated 3rd
October 1980



95. No., 19

Order of the Fiji
Court of Appeal
granting final
ORDER leave to appeal
to Her Majesty in
Council, dated
Final leave to appeal to Her Majesty in Council is 4th May 1981
granted, on condition that all necessary procedural
Clceps be taken with reasomable diligence,

Costs of the present application to be costs in the

cause,
sqgd.
Judge of Appeal
Suva,
At Mg, 1950

e 20

SUMMONS UNDER SECTION 8(1) OF THE
FIJI (PROCEDIRE 1M APPEALS 70 PRIVY
COUNCIL) ORDER, TAKEN OUT BY THE
APPELLANT, DATED 11TH SEPI'EMBER 1981

IN THE FIJT COURT OF APPEAIL

CI/TL APPRAL NO. #0 OF 1979

BRI e FTTI RESORTS LIMI WD APPRLLANT
OHD : ThE COMMISSTONER OF ESTATEH AND
CIMT DUTIRS Ve POrDENT

SUMMONS FOR DECISION BY ‘il COURI Ui LPPRAL OF FIJI
OF A DISPUTED QURESTION ARICING IN CONNECTION WITH TUE
PREPARATION OF THE RECORD OF PROCEEDINGS DEFORE THE
COURT OF APPEAL OF FIJT FOR 'IHiE PURPOSES OF AN APPEAL
BY THE RESPONDENT 1O IER MATESTY I COMICTI (THE FIJT
(PROCEDURE TN APPEAL 5O PREVY CGUILL1L) GIDER 150,
LEGAL TOVICE 1771 _OF 1 . 0, nc 100 7(1) )
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TO: FIJI RESORTS LIMITED,

AND TO ITS SOLICITORS,

MESSRS CROMPTONS,
PROUDS BUILDING,
THE TRIANGLE,
SUVA

AND TO THE REGISTRAR,
FIJI COURT OF APPEAL

Let all parties attend a Judge of the Court of Appeal

of Fiji in Chambers at Government Buildings, Suva, on
Wednesday the 23rd day of September 1981 at 9.00 o'clock
in the fore noon or so soon thereafter as Counsel can
be heard on the hearing of an application by the
Respondent the Commissioner of Estate and Gift Duties
FOR AN ORDER under section 8(1) of the Fiji (Procedure
in appeals to Privy Council) Order 1970 that, as Fiji
Resorts Limited, is not now at liberty to challenge
before Her Majesty in Council the correctness of the
Order made by the Court of Appeal of Fiji upon Thursday
3rd August 1978 in Civil Appeal No. 60 of 1977

(Fiji Resorts Limited v. Commissioner of Estate and Gift

Duties), documents pertaining to such appeal doO not
properly form part of the record of the Court of Appeal
of Fiji for the purposes of the pending appeal by the
Commissioner of Estate and Gift Duties to Her Majesty
in Council against the decision herein of the Court

of Appeal of Fiji given upon 31st October 1980.

AND FOR AN ORDER That costs of this application be
costs 1n the cause.

Dated the 11th day of September 1981.

PER: §gd. M.J. Scott

SOLICITOR FOR THE COMMISSIONER OF

ESTATE AND GIFT DUTIES

No. 20

Summons under

Section 8(1) of the
Fiji (Procedure in
Appeals to Privy
Council) Order, taken
out by the Appellant,
daged 11th September
1981
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NO. 21

AFFIDAVIT IN SUPPORT OF NO. 20
DATED 11TH SEPTEMBER 1981

IN THE FIJI COURT OF APPEAL

CIVIL APPEAL NO, 60 OF 1979

BETWEEN FIJI RESORTS LIMITED APPELLANT

.

THE COMMISSIONER OF ESTATE AND
GIFT DUTIES RE SPONDENT

AND

AFFIDAVIT OF MICHAEL JOHN SCOTT IN SUPPORT OF SUMMONS
UNDER SECTION 8(1), THE FIJI (PROCEDURE IN APPEALS TO
PRIVY COUNCIL) ORDER 1970

I, MICHAEL JOHN SCOTT, PRINCIPAL LEGAL OFFICER,

INLAND REVENUE DEPARTMENT, make Oath end say:

No. 21
Affidavit in
support of
No, 20 dated
11th September
1981

1. That I am authorised by the Commissioner of
Estate and Gift Duties to make this Affidavit.

2, That I have the conduct of proceedings herein on
behalf of the Commissioner of Estate and Gift
Duties. I also had the conduct of proceedings on
behalf of the Commissioner of Estate and Gift
Duties of (A) Civil Action 205 of 1976 (Supreme
Court, Lautoka), Commissioner of Estate and Gift
Duties v. Fiji ReSorts Limited; (b) Fiji Court of
Appeal, Civil Appeal 60 of 1977, Fiji Resorts
Limited v, Commissioner of Estate and GiFft puties
and of (c¢) FiJi Court of Appeal, Civil Appeal 60
of 1979, Fiji Resorts Limited v. Commissioner of
Estate adfj%lft Duties. A true copy of the
originating notice of motion in civil action 205
of 1976 is annexed marked 'MJS A',

3. Upon 29th July 1977 I caused to be sent to Messrs
Cromptons, Solicitors, a letter, a true copy of
which is annexed marked 'MJS B'. Messrs Cromptons
replied by letter of 12th August 1977, true copy
annexed marked 'MJS Ct.
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No.21

Civil Action 205 of 1976 was set down for hearing éig;gizigfiﬁo 20

upon 17th October 1977 in the Supreme Court, Lautoka dated 11tk
before Mr, Justice Stuart. Upon such date I attended September 1981
for the Plaintiff, Mr. P,I., Knight of Messrs Cromptons P
for Fiji Resorts Limited, I asked the Court that the
proceeding be split into two parts, as suggested by

in my letter 'MJS B' ante., I told the Court: "All
that I am now asking for is an order on the first

part of the case. If that is done the duty can then
be assessed and 1f there is a dispute the matter can
be again referred to the Court. Californian Law
would come into the matter only on the second part."
Mr. Knight responded: "I think that is correct."

Mr. Justice Stuart stated: "I will, then, deal at

this stage only with the first point."

Upon 9th November 1977 the Supreme Court Lautoka made
an Order in Civil Action 205 of 1976. A true copy
of said sealed order is annexed marked 'MJS DY,

Fiji Resorts Limited upon 16th December 1977 supplied
a statement as required by section 28(1) of the
Estate and Gift Duties Act, as required by the Order
of the Supreme Court 'MJS D' ante., Said statement
was accompanied by a letter, true copy annexed marked
'MJS E'. Subsequently Fiji Resorts Limited filed a
Notice of Appeal to the Fiji Court of Appeal against
the aforesaid judgment of Mr, Justice Stuart, a

true copy of which is annexed, marked 'MJS F'. Fiji
Resorts Limited was subsequently assessed. Upon 3rd
May 1978 I received a letter from Messrs Cromptons,
true copy annexed marked '™MJS G'. I replied by
letter of 9th May 1978, true copy annexed marked

*MJS H'. Messrs Cromptons did not subsequently to
'MJS H' persist in seeking a case stated., I
subsequently wrote another letter, true copy annexed
marked *MJS I', of 31st May 1978.

The aforesaid Order of Mr. Justice Stuart was
affirmed by the Fiji Court of Appeal upon 3rd August
1978. A true copy of the sealed order of the Fiji
Court of Appeal is annexed marked '™JS J'. Fiji
Resorts Limited did not within twenty-one days of
the date of the said decision of the Fiji Court of
Appeal, apply for leave to appeal to Her Majesty

in Council against the said decision, as redquired
by section 3 of the Fiji (Procedure in Appeals

to Privy Council) Order. Nor has Fiji Resorts
Limited made any application to Her Majesty in
Council for leave to Appeal out of time against

such decision. I subsequently wrote a letter '™MJS X!
of 10th August 1978. Fiji Resorts wrote vis a vis
the 'second part' of Civil Action 205 of 1976 upon
23rd February 1979 (true copy annexed 'MJS L').

Fiji Resorts Limited upon 27th, 28th, 29th, 30th

and 31st August 1979, and 3rd, 4th and 5th September
1979, endeavoured, as required by the Order of the
Supreme Court 'MJS D' ante as affirmed by the

Order of the Fiji Court of Appeal 'MJS J' ante, to
show cause why it should not pay the duty assessed
by the Commissioner of Estate and Gift Duties,



SWORN by the said Michael John Scott
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Upon 26th October 1979 the Supreme Court Lautoka
made an order against Fiji Resorts Limited, a true
copy of which is annexed marked 'MJS M', Fiji
Resorts Limited appealed (True Copy notice of
Appeal '™MJS N').. Upon 3rd October 1980 the Court
of Appeal allowed its Appeal (True Copy order
annexed 'MJS 0').

Fiji Resorts Limited has expressed to the
Commissioner of Estate and Gift Duties its wish

to challenge the correctness of the decision of

the Supreme Court given upon 9th November 1977

(MJS D ante) affirmed by the Fiji Court of Appeal
upon 31st August 1978 (MJS E ante) not withstanding
its failure to apply for leave to appeal from the
latter decision within the time stipulated by
Section 3 of the Fiji (Procedure in Appeal to Privy
Council) order and seeks inclusion in the record

to be compiled for purposes of the Commissioner of

Estate and Gift Duties' appeal herein to Her Majesty

in Council of documentation pertaining to such
decision, as shown by its letter of 8th July 1981,
copy annexed marked 'MJS P', The Commissioner of
Estate and Gift Duties has replied by letter of

No, 21

Affidavit in
support of No.
dated 11th
September 1981

9th day of September 1981 copy annexed marked 'MJS Qf.

Sgd. M.J. Scott
at Suva on the 11th day of September 1981
Before me: Sgd.
A Commissioner for QOaths
APPLICATION AMENDED THE %TH DAY OF SEPTEMBER 1977, PURSUANT

TO LEAVE GRANTED BY THE HONQURABLE

16TH AUGUST 1977

IN THE SUPREME COURT OF FIJI, LAUTOKA

WESTERN DIVISION

MR, JUSTICE STUART UPON

No 20t of 1976

BETWEEN: THE COMMISSIONER OF ESTATE

AND GIFT DUTIES Plaintiflf

A ND : FIJI RESORTS LIMIiED

a limited liahility comp.ny
incorporzted in Fiji upon 291k
June 1971

Defendant

20
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No., 21
APPLICATION FOR ORDER FOR PAYMENT OF Affidavit in
ESTATE DUTY AND DELIVERY OF STATEMENT support of No,20
(SECTION 31, ESTATE AND GIFT DUTIES dated 11th
ORDINANCE, CHAPTER 178 OF THE LAWS OF FIJI) September 1981

LET all parties attend a Judge in Chambers at the Supreme
Tourt Westcrn Division Lautoka on the 15th day of October
1976 at 9.30 o'clock in the fore noon on the hearing of an
application by the Commissioner of Estate and Gift Duties:-—

FOR AN ORDER under Section 31 of the Estate and Gift Duties
Ordinance Chapter 178 that Fiji Resorts Limited do

(1) DELIVER TO 'THE COMMISSIONER OF ESTATE AND GIFT DUTIES
WITHIN THIRTY DAYS OF THE SAME BEING ORDERED the
AdmInistrator's statement required by subsection (1)
of section 28 of the Estate and Gift Duties
Ordinance in respect of the estate of one Alan
Emmett Davis, deceased, (hereinafter refcrred to as
"the deceased") who died at Lautoka, Fiji on 28th
February 1972, being at that time domiciled in
California,

(2) PAY 10 T'HE COMMISSIONER OF ESTATE AND GIFT DUTIES
such duty payable as provided for by the Estate and
Gifi Duties Ordinance together with interest thereon,
namely ihe principal sum of $45,935.01 (forty Ffive
thous.and nine hundred and thirty five dollars and one
cent) ftogether with interest thereon payable in
accordarnce with section 21 of the Estate and Gift
Duties Ordinance until payment or Judgment herein,
as would have been payable had Fiji Resorts Limited
obtained administration of the estate of the
deceased prior to registering the transfers of
certain shares forming pari of the said estate,
particutars of the said shores and the said
trunsfers being as follows:

(2 127,942 (one hundred .nd eighty seven thousand
nine hundred and forty two) shares in Fiji
Resorts Limited sold to Qantas Alrways Limited
on the 20tk Sepiemser, 1973 (of the said shares

guontity 1otalling 131,061 (One hundred 2nd
thirly one thous.nd six hundred ond sixty one)
vere formerly, and at the date of death of the
deceased, two dollur stock units in Yanuca
Islond Limired, numbering 25,180 (twenty five
thousand one hundred .nd eighty) of & value of
$131,661.1% (one hundred .nd thirty one thousand
six hundred o cixdiy one doliore :nd cighteen
cents).

(b) 99,123 (ninety five thous.nd one hundred :nd
twenty three) shores in Fiji Recorts Limited
s0ld to Qantas Airwaoys Limited on the 26th
Sepfember, 1973 ¢nd a further 1,500 (one
thousand five hundred) Fijil Resorts Limited

ch..res sold 1o MeClintock Meta] FobprIlcalors
Tne. on the 1500 Aprit, 1974 (1he said shores
were formerly, snd ot tne d-te ot death ol the
deceased, piprt of -+ quamtity  of one dollar

stock anite in il Moceambo loldings Limited
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numbering 37,354 (thirty seven thousand
three hundred and fifty four) and of a
value of $101,404.90 (one hundred and one
thousand four hundred and four dollars and
ninety cents).

AND FOR AN ORDER that the defendant do pay to
the plaintiff the costs of this application.

AND FURTHER TAKE NOTICE that the grounds of this
application are as rollows, namely that Fiji
Resorts Limited dealt with part of the estate of
the deceased, namely the above described

shares, without first obtaining administration
of the said estate, as shown by the affidavits
of Ross Thomas Holmes and Nanu Bhai s/o Ranchord
Bhai Patel filed herewith.

AND TAKE FURTHER NOTICE that at the hearing
of this application the plaintiff will, inter
alia, seek in support of his claim to refer
to and rely upon relevant provisions of the
Californian Civil Code pertaining to marital
relations.

Dated the 5th day of September 1977.

Sgd. M.J. Scott

® 00 ¢ 00O OO CEOIOLEOIPIINPOLIOSIOEOSTOEOIEOSTEDSLIOEBDOIETDBRES

Solicitor Acting for the
Commissioner of Estate and
Gift Duties, whose address
for service is :

Crown Law Office,
Government Buildings, Suva.

This is the document marked 'MJS A' referred to in the
Affidavit of Michael John Scott sworn before me at Suva
this 11th day of September 1981.

Sgd.
A Commissioner of Oaths

No. 21

Affidavit in

support of

No. 20 dated
11th September
1981
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No. 21
MJS B Affidavit in
support of
211691 No. 20 dated
11th September

29th July 1977 , 1981

Messrs Cromptons
G.P.0. BOX 300
SUVA.

Dear Sirs,

RE: COMMISSIONER OF ESTATE & GIFT DUTIES v. FIJI RESORTS
LIMITED (SUPREME COURT, LAUTOKA, CIVIL ACTION 205/76)

I refer again to the above action, to the matter of proof of
foreign law, and to your letter of 12th July 1977 regarding
the same.

I have now carefully considered the contents of your letter,
and regret that I feel obliged to make the following comments
in particular:

(1) Having perused my note of the order made by Mr. Justice
Stuart on 15th October 1976 (not 15th August 1976 as
stated in your letter) I am satisfied that the same
bound both parties, The order was "that proof of
relevant law in California be furnished by affidavit
evidence." The order made no mention of any particular
party furnishing evidence in this way, hence it was an
order binding both. This further appears from the fact
that my application was not for the Plaintiff to adduce
evidence by Affidavit, but that all evidence on this
particular point be adduced in this manner. The Ffact
that the defendant was not specifically mentioned in
the wording of the order is wholly irrelevant: neither
was the Plaintiff. As to your statement that "It is
Clearly not open to one party to direct the other how
he should conduct its case", the reply is simply that
the defendant has already been instructed by the Court
as to proof of Californian Law: my letter OF 6th July
1977 sought merely to remind you of such instruction.

On this point, the avenue open to the defendant, should
it wish to call oral evidence of Californian Law, is
Clear, as the Learned Judge on 15th October 1976 gave
"general liberty to apply": namely, to make specific
application, on notice, to call such evidence. Take
notice that such application would be opposed.

(2) As to possible ad journement of this case, please take
notice that such would be opposed, the relevant date
having been fixed by consent. Notwithstanding this,
however, I feel that I ought to inform you as to the
Crown's submission as to what form proceedings in the
Supreme Court would take., I stress that what follows
is merely the view of the Crown, which you would of
course be entirely free to reject or accept as you see
fit, and which would be entirely subject to the approval
or disapproval of the Court.

In our view proceedings in the present case would be split
into separate parts as follows:
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(1) Upon the first date of hearing, the Court would
consider whether it was proved or admitted that
Fiji Resorts Limited had registered the transfer
of shares forming part of the deceased's estate
without first having obtained authority to do so;

(2) Should the Court be satisfied as to facts and
matters set out in (1) above, the Court would order
Fiji Resorts to deliver the equivalent of an
Administrator's statement;

(3) After delivery of the statement referred to in (2),
the Court at a later sitting would determine the
amount of duty (if any) payable by Fiji Resorts.

The question of Californian Law as such could be dealt
with either at stage (1) or stage (3) above.

It is submitted that the fact that proceedings under
Section 31, of the Estate and Gift Duties Ordinance are
'split'! is borne out by close study of the wording of
that section.

I would be most grateful if you would promptly inform me

as to whether you are in agreement with my understanding

as to the appropriate procedure to be followed in the

present case., Should you inform me that you are in

agreement I would be able to request the Court on 16th August
to deal merely with the 'initial questions' in this case
referred to above, as to registration and lack of authority.
The matter of Californian Law could then be left to be

argued at a later date,

With regard to this case generally, I understand from a
recent conversation with Mr, Knight that Fiji Resorts

is not disputing that it registered the transfer of the
relevant shares, and that it did so without first having
obtained administration., As I understand it, issue is not
being taken with the contents of the affidavit of the
Deputy Attorney-General of California filed by the plaintiff.
I have been informed that the only point being taken by the
defendant is that relevant shares were community property,
I would be most grateful if you would confirm this under-—
standing.

Yours faithfully,

Sgd. M.J. Scott

for Commissioner of Inland Revenue

This is the document marked 'MJS B' referred to in the
Affidavit of Michael John Scott sworn before me at Suva
this 11 day of September 1981

Sgd.

® 0000080000000 s00s000e00 e

A Commissioner for Oaths

No. 21

Affidavit in
support of

No, 20 dated
11th September

1981



MILES JOHNSON LL B
gMelb)

Also admitted Victoria
and the High Court of
the Western Pacific)

PETER I. XNIGHT LL B
(Sheffield)
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MJS C

CROMPTONS

BARRISTERS & SOLICITORS
COMMISSIONERS FOR QATHS
NOTARIES PUBLIC

PROUDS BUILDING
THE TRIANGLE
SUVA, FIJI

(also admitted England)
Cable: Cromptons

Telephone 23-821
(5 1ine
Address all
communications to
G.P.0., Box 300
Suva, Fiji
Our Ref: P74/PIK/mc
12 August 1977 Your Ref:
The Commissioner fa Inland Revenue,
Private Bag,
SUVA,

Dear Sir,

re Commissioner of Estate & Gift Duties =v= Fiji Resorts
Limited (Supreme Court, Lautoka, Civil Action 205/76)

Thank you for your letter of 29th July and 9th August, As
earlier indicated to you we will be applying for the case to
be adjourned on 16th August on the grounds contained in the
summons and affidavits copies of which are enclosed,

As regards paragraph (1) of your letter of 29th July dealing
with affidavit evidence your understanding of the situation
is clearly different from ours and we can see no point in
pursuing the issue any further in correspondence,

As regards the splitting of the proceedings into separate
parts our initial feeling is that this is probably the
correct approach.

With reference to the last paragraph of your letter of 29th
July we do not dispute that Fiji Resorts registered transfers
of the shares in question. However we do not accept that this
amounts to a dealing as provided for in section 31 of the
Ordinance, nor do we agree with your assessment of duty.

We agree with you that it would be of considerable assistance
to the Court as well as the parties if a statement of facts
could be agreed upon. We enclose two copies of a statement
that we would propose submitting to the Court. Please let us
have your views as soon as possible.

Yours faithfully,

CROMPTONS
This is the document marked
5gd. tMJS C' referred to in the
Affidavit of Michael John
Encs. Scott sworn before me at

Suva this 11 day of
September 1981,

Sgd.

No. 21
Affidavit in
support of
No. 20 dated
11th September
1981

s)

A Commissioner for Oaths
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No. 21
MJS D Affidavit in
support of
No., 20 dated
IN THE SUPREME COURT OF FIJI, LAUTOKA 11th September

WESTERN DIVIZION 1981
No 205 of 1976

BETWEEN: THE COMMISSIONER OF ESTATE
AND GIFT DUTIES PLAINTIFF

A ND : FIJI RESORTS LIMITED

a limited liability company
incorporated in Fiji upon
25th June 1971.

DEFENDANT

BEFORE THE HONOURABLE MR. JUSTICE STUART IN CHAMBERS, THE
9TH DAY OF NOVEMBER 1977.

UPON HEARING Mr. M.J. Scott of Counsel for the Plaintiff, and
Mr, P.I. Knight of Counsel for the Defendant, and UPON READING
the application filed herein by the Plaintiff, and the
Affidavits of Ross Thomas Holmes, G.A. Strader and Nanu Bhai
s/o Ranchord Bhai Patel, sworn and filed herein.

IT IS HEREBY ORDERED THAT: The Defendant do deliver to the
commissioner of EsState and Gift Duties a statement as required
by Section 28(1) of the Estate and Gift Duties Act, Cap 178

of the Laws of Fiji, such statement to be furnished within 21
days hereof, and show cause why the said Defendant should not
pay the duty assessed by the said Commissioner.

IT IS FURTHER ORDERED that such statement do contain only
details of property taken possession of and dealt with by the
Defendant, and that the Defendant do pay to the Plaintiff the
costs of this part of the proceedings brought against the said
Defendant.

Dated this 22nd day of November 1977.

Sgd. M.C. Rai

DEPUTY REGISTRAR

This is the document marked 'MJS D' referred to in the
Affidavit of Michael John Scott sworn before me at Suva
this 11 day of September 1981.

Sgd.

A Commissioner for Oaths
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(Also admitted Victoria
and the High Court of
the Western Pacific)
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MJS E

CROMPTONS

BARRISTERS & SOLICITORS
COMMISSIONERS FOR OATHS
NOTARIES PUBLIC

No. 21
Affidavit in
support of
No, 20 dated
11th September
1981

PETER I. KNIGHT LL B PROUDS BUILDING
(shelffield) THE TRIANGLE
(Also admitted England) SUVA, FIJI
Cable: Cromptons
Telephone 23=821
(5 lines)

Address all
communications to

G.P,0, Box 300
Suva, Fiji
Our Ref: P74
Your Ref:

16th December 1977
The Commissioner of Estate and Gift Duties
sSuva

For the attention of Mr Scott
Dear Sir,

Estate of Alan Emmett Davis deceased

Further to the order of Mr Justice Stuart we now enclose
the required statement prepared on behalf of Fiji Resorts
Limited.

Kindly note that the statement is submitted without
prejudice to the company's right to appeal against the
said order of Mr Justice Stuart requiring the company
to file such a statement,

Yours faithfully,

Cromptons RECEIVED
ad, 19 DEC 1977

INLAND REVENUE

This is the document, marked 'MJS E' referred to in the
Affidavit of Michael John Scott sworn before me at Suva
this 11 day of September 1981

-"jd..0..............0.'0.....

A Commissioner for Ouths
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No. 21
S F . . .
MS_F Affidavit in
support of No. 20
IN THE FIJI COURT OF APPEAL dated 11th September

1981
Civil Appeal No. 60 of 1977"

On appeal from the Supreme
Court of Fiji (Western
Division) Civil Action
No 205 of 1976

BETWEEN FIJI RESORTS LIMITED

Appellant
(Original Defendant)

AND THE COMMISSIONER OF ESTATE AND GIFT DUTIES

Respondent
(Original Plaintiff)

TAKE NOTICE that the Fiji Court of Appeal will be moved at
the expiration of 14 days from the service upon you of this
Notice of Appeal or so soon thereafter as Counsel can be
heard by Counsel for the abovenamed Appellant for an order
that the decision herein of the Honourable Mr Justice Stuart
given at Lautoka on the 9th day of November 1977 whereby it
was ordered that the Appellant deliver to the Respondent

a statement as required by section 28(1) of the Estate and
Gift Duties Ordinance Cap 178 be set aside and for an Order
that the costs of this Appeal be paid by the Respondent to
the Appellant and for such further or other order as to the
Fiji Court of Appeal shall seem just

AND FURTHER TAKE NOTICE that the grounds of the appeal
are as follows

1. That the learned Judge erred in fact and in law
in holding that by registering the transfer of
the stock in question the Appellant took possession
of and dealt with a part of the estate of Alan Emmett
Davis deceased,

DATED the 21st day of December 1977

Cromptons

per Sgd.
Solicitors for the
Appellant

This notice was taken out by Messrs Cromptons of Prouds
Building, The Triangle, Suva, Solicitors Ffor the Appellant
whose address for service is at the Chambers of the said
Solicitors.

This is the document marked 'MJS F' referred to in the
Affidavit of Michael John Scott sworn before me at
Suva this 11 day of September 1981

4

A Commissioner for Oaths

d.

® 00 e0 0000000000 00000



MILES JOHNSON LL B
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AlsO admitted Victoria
and the High Court of
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MJS G

CROMPTONS

BARRISTERS & SOLICITORS
COMMISSIONERS FOR OATHS

No. 21

Affidavit in
support of

No. 20 dated
11th September
1981

the Western Pacific) NOTARTES PUBLIC
PETER I. KNIGHT LL B
gsheffield)

Also admitted England)

PROUDS BUILDING
THE TRIANGLE
SUVA, FIJI

Cable: Cromptons
Telephone 23-821
(5 1ines)

Address all
communications to

GsP.0, BoOx 300
Suva, Fiji

Our Ref: PX74
Your Ref:

2 May 1978

Commissioner of Estate
and Gift Duties

Inland Revenue

Private Bag

SUVA

Dear Sir

Fiji Resorts Limited
Estate of Alan E Davis

We refer to the Notice of Assessment of Estate Duty addressed
to Messrs Cromptons dated 18 April 1978 for the sum of
$53,303.59 together with interest at 10% from 28 February 1973.

On behalf of our clients, Fiji Resorts Limited, we dispute
the assessment and in accordance with the provisions of the
Estate and Gift Duties Ordinance require the Commissioner
to state a case for the opinion of the Supreme Court.

Yours faithfully,
CROMPTONS

RECEIVED 3/5/78 Sgd.
Sgd. R,T. Holmes

This is the document marked 'MJS G' referred to in the
Affidavit of Michael John Scott sworn before me at Suva
this 11 day of September 1981.

Sgd.

A Commissioner for Oaths
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MJS H No. 21

Affidavit in

211=691 support of
No. 20 dated
9th May, 1978 11th September
- 1981

Messrs Cromptons
G.P.0. BOx 300
SUVA,

Dear Sirs,

FIJI RESORTS LIMITED
ESTATE OF ALAN E DAVIS

I refer to your letter of 2nd May 1978 regarding notice

of assessment served upon your client, Fiji Resorts
Limited, and to your client's "requirement" for the
stating of a case to the Supreme Court. I regret, however,
that I must decline to comply with the said "requirement",
no appeal by case stated being open to your client, which
is not an "administrator" of the Estate of Alan E. Davis
within the definition of that term contained in section 2
of the Estate and Gift Duties Act. (The right to have a case
stated is, by section 55(1) of the same Act, vested in the
"administrator").

I would point out with respect that the procedure to be
followed, in the event of the disputing by your client of
the correctness of the relevant assessment, is that already
established and agreed upon in regard to Action 205/76
brought against your client in the Supreme Court Lautoka.

I refer to my letter of 29th July 1977 setting out the
procedure to be followed in that action as follows:

"In our view proceedings in the present case would be
split into separate parts as follows:

(1) Upon the first date of hearing, the Court would
consider whether it was proved or admitted that Fiji
Resorts Limited had registered the transfer of shares
forming part of the deceased's estate without first
having obtained authority to do so;

(2) should the Court be satisfied as to facts and matters
set out in (1) above, the Court would order Fiji
Resorts to deliver the equivalent of an Administrator's
statement;

(3) After delivery of the statement referred to in (2),
the Court at a later sitting would determine the
amount of duty (if any) payable by Fiji Resorts."

Your reply to that letter, by your letter of 12th August

1977, was as follows: "As regards the splitting of the
proceedings into separate parts our initial feeling is

that this is probably the correct approach", Further on

this point, you will recall that at the hearing of the

'first part' of Action 205/76, on 17th October 1977, your

Mr. Knight agreed that the said proceedings be 'split' as afore-
caid, The said agreed approach to the same is therefore

a matter of record.

The situation is now that your client has delivered the
statement as required by section 28(1) of the Estate and
Gift Duties Act, has been assessed, and must now show cause
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why the same should not pay the duty assessed. Such support of
i ' : No, 20 dated
'showing of cause' would necessarily occur upon the 11th September
hearing of the 'second part' of Action 205/76. Such 1981
hearing would occur upon application.

I would be grateful if you would now inform me as to
what further steps you propose to take in regard to
disputing of the relevant assessment,

I feel that I should also mention the matter of legal
costs incurred to date. Two awards of costs have been
made in favour of this Department:

(i) Costs of an adjournement at your client's
request, awarded on 16th August 1977, estimated
by this Department to lie in the sum of $102.50;

(i1) Costs of the hearing of the 'first part' of
Civil Action 205/76, awarded 9th November 1977,
which costs I am in course of calculating.

Please inform me promptly whether the first figure of costs
set out above is agreed, and, if so, arrange for payment,
As to the second figure of costs, I shall communicate with
you shortly regarding the same.

I should also mention that I will be shortly making
application to the Supreme Court to amend my claim in
Civil Action 205/76 to show a claim for $81,907.59, the
amount of the relevant recent assessment.

Yours faithfully,

Sgd. S. Singh

Commissioner of Estate and Gift Duties

This 1is the document marked 'MJS H' referred to in

the Affidavit of Michael John Scott sworn before me
at Suva this 11 day of September 1981,

Sgd' LR I R B B AR B B SR S IR I N N A ]

A Commissioner for Oaths
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No. 21
211691 Affidavit in
support of
31 May 1978 - No. 20 dated
11th September

1981

Messrs Cromptons
G.P,0, Box 300
SUVA

Dear Sirs,

Re: FIJI RESORTS LIMITED: ESTATE OF ALAN E, DAVIS

I refer to my conversation of 25th May 1978 with your

Mr, Knight regarding the above matter, and Commissioner of
Estate and Gift Duties v Fiji Resorts Limited (Jupreme
Court, Lautoka, CiviIl Action 205/76). 1In the course of our
conversation I referred to the fact that apparently Fiji
Resorts Limited had filed an appeal to the Fiji Court of
Appeal against the ruling of Mr. Justice Stuart in this case,
and pointed out that I was raising the matter as a copy of
the record of the Supreme Court had now been made available
to Crown Law Office. I also however, pointed out that no
Notice of Appeal to the Court of Appeal had ever been served
in this matter, a fact confirmed by Mr. Knight as being the
outcome of advice received. I then pointed out that, as no
Notice of Appeal had been served, I contemplated Proceedings
to strike out the appeal (you will of course note that
judgement was sealed on 22nd November 1977, and that, in
accordance with Rule 16 of the Court of Appeal rules, time
limited for filing and serving was six weeks from the said
date). Mr, Xnight advised me that he believed that it was
not proposed to proceed with the appeal, but that he would
have to take instructions on this point.

I then discussed with Mr, Knight the question of a demand
for a case stated made by your firm by letter of 2nd May
1978. I had replied to this letter by my letter of 9th May
1978, pointing out that the case stated procedure could

not be employed in this action, and that the matter of the
correctness of the relevant assessment could only be
resolved by proceedings upon the hearing of the 'second
part' of Civil Action 205/76. Mr. Knight appeared to be

in agreement with my suggestion that case stated procedure
was not available,

Finally in the course of our discussion, Mr. Knight
mentioned the matter of source of funds used to purchase
shares the subject of Civil Action 205/76. He stated
that he was still continuing enquiries to identify
relevant sources, but was having some difficulty in
accomplishing this.

He stated that any proof of source obtained would be made
available to this office.

Further to the above, I would be grateful if you would
Promptly inform me whether or not you propose to proceed
with Civil Appeal 60/77 against the judgement of the
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Supreme Court in this matter. Failing the filing of support of
Notice of Discontinuance within 14 days hereof, I would No. 20 dated
have no alternative but to take proceedings to strike 11th September
out the appeal for non-service of Notice of Appeal. 1981

Ccould you also please reply to my letter to you of 9th
May 1978, regarding procedural aspects of this matter.

Yours faithfully,

Sgd. M.Je. Scott
for Commissioner of Inland Revenue

This is the document marked 'MJS I' referred to in
the Affidavit of Michael John Scott sworn before me
at Suva this 11 day of September 1981.

Sgd- ® 0 00 00 0 0850800000000 0sPe0 S0

A Commissioner for Oaths

MJS J No. 21
Affidavit in
support of
No, 20 dated
11th September

IN THE FIJI COURT OF APPEAL
CIVIL JURISDICTION

Civil Appeal No. 60 of 1977 1981
BETWEEN: FIJI RESORTS LIMITED APPELLANT

AND ¢ THE COMMISSIONER OF ESTATE AND GIFT
DUTIES

RESPONDENT

THURSDAY THE 3RD AUGUST, 1978

UPON MOTION by way of Appeal from the Judgment of the
Tornourable Mr. Justice Stuart given in the Supreme Court,
Lautoka on 9th November 1977, made unto this Court by
Counsel for the Appellant (the original Defendant)

AND UPON HEARING Mr. K.C. RAMRAKHA of Counsel for the
Appellant and MR, M.Js SCOILT Of Counsel for the Respondent
AND UPON READING the aroresaid judgement

and after mature deliberation thereon

IT IS THIS DAY ORDERED that this Appeal do stand dismissed
out orf thls Court

IT IS FURTHER ORDERED that the Appellant do pay to the
Respondent the costs of this Appeal, together with the
2dditional sum of $75.00 (Seventy five dollars) in respect
of proceedings herein before this Court upon 6th July 197&.

. . BY ORDER
?hlg 1§ th% docgm%nt,maﬁﬁed Sgd. K.P, Sharma
refery o_1in e s Deole
ARl e F TS cnag1 Folin for ~REGISTRAR
%ﬁggt sworn before me” at SHX?

e
1 ay of September 19 . .
Sgé. .Y......?......... A Commissioner for Oaths
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211=-691 support of
14931 No., 20 dated

11th September

10 August 1978 ) 1981

Messrs Cromptons
G.P.,0, Box 300
SUVA,

Dear Sirs,

RE: FIJI RESORTS LIMITED v. THE COMMISSIONER OF ESTATE AND
GIFT DUTIES (FIJI COURT OF APPEAL, CIVIL APPEAL 60/77)

I refer to your clients!'! above appeal against the order of
Mr. Justice Stuart in the Supreme Court, Lautoka upon the
"first part" of Civil Action 205/76, which was dismissed
by the Fiji Court of Appeal on 3rd August 1978. I have
now sealed the order of the Fiji Court of Appeal.

It is my wish to promptly proceed to the hearing of the
"second part" of Civil Action 205/76. I would therefore
be grateful if, within seven days hereof, you would
communicate with me to agree a date, or dates for a
continuation of this case.

Yours faithfully,

Sgd. M.J. Scott
for Commissioner of Estate & Gift Duties

This is the document marked 'MJS K' referred ito
in the Affidavit of Michael John 5cott sworn before
me at Suva this 11 day of September 1981,

Received CriTiy
leirer 10/8/79
3.20 pm

Cromptons

Sgd. ® & 900 0000000000000V 00

A Commissioner for OUaths petr M Slat cr

ey
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MIS L No. 21
— Affidavit in
sugport of No. 20
MILES JOHNSON LL B dated 11th
gMelb) CROMPTONS September 1987
Also admitted Victoria PARRISTERS & SOLICITORS
and the Hijgh Court of CCMMISSIONERS FOR OATHS
the Western Pacific) NOTARIES PUBLIC
PETER T. KNIGHT LL B PROUDS BUILDING
Sheffield) THE TRIANGLE
Also admitted England) SUVA, FIJI
Cables: Cromptons
Telephone 23=821
(5 lines)
Address all
communications to
GePo0s BOx 300
Suva, Fiji
Our Ref: PK/P74
23rd February 1979 Your Ref:

The Commissioner of Estate & Gift Duties,
Inland Revenue,

Private Mail Bag,

SUVA,

Attention $¢ Mr. M,Je. Scott

Dear Sir,

.re : The Commissioner of Estate and Gift Duties = v =
Fiji Resorts Ltd. (Supreme Court Lautoka Civil
Action No. 205/76.

Thank you for your letter of the 20th February. AS you
are aware Counsel in Sydney has been instructed in this
matter and we have sought his advice on the question as to
whether we will require Mr., Scott (o attend for Ccross—
examination. As soon as we hear from Counsel we will
contact yuoie again.

A ororipds o hearing date for the second porl of the
actior Mr. rnight of our ofiice who has been nandling
tho mettor w1l be ot ot Fiji for most of Mry/ and Tune
1079, We would therefore preler o date lter june,.

We are also checking on the ovailability of connsel ond
will advise you as soon @5 we hear from him oo (o hic
availanllity.

Yours faithfully,
CROMPTONS

5gd.

Tiis 1o the document mioried VTS LY

veceived 20/2/70 rgterred to in the Afiidavis ou

Pl e Tonrs Uoan s nm e o e e
A . G . 1 b
Ade ReTe niclnmes Podave e thoday e opi b
PR
sl ST IS A S A S B SRR RV Y BRI A

Comerl s 1one Lo o
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MJS M Affidavit in
support of No., 20
dated 11th
IN THE SUPREME COURT OF FIJI, LAUTOKA September 1981

WESTERN DIVISION

No. 205 of 1976

BETWEEN: THE COMMISSIONER OF ESTATE
AND GIFT DUTIES Plaintiff

AND: FILJT RESORTS LIMITED
a limited liability company
incorporated in Fiji upon
25th June 1971.

Defendant

BEFORE THE HONOURABLE MR, JUSTICE WILLIAMS
DATED AND ENTERED THE 26TH DAY OF OCTOBER 19579

This Action coming on for Trial on the 27th, 28th, 29th,
30th, 31st days of August and 3rd, 4th, and 5th days of
September 1979 before the honourable Mr, Justice Williams
in the presence of counsel for the Plaintiff and for the
Defendant AND UPON READING the pleadings and what was
alleged therein.

AND UPON HEARING the evidence and what was alleged by
counsel for the plaintiff and the defendant.

THIS COURT SHOULD ORDER that the said action should
stand ror judgment,

AND THIS ACTION standing for judgment this day in the
presence of the counsels for the plaintiff and the Defendant,

THIS COURT DOTH ORDER that the whole of the Fiji shares are
1iable for duty and direct the Defendant to pay the duty
assessed thereon by the Commissioner, and that the dquestion
of costs be deferred for agreement between the parties, and
failing such agreement by application to the Court.

Dated this 15 day of November, 1979.

BY THE COURT

Sgd. M.C, Rai
DEPUTY REGISTRAR

This is the document marked 'MJS M' referred
to in the Affidavit of Michael John Scott
sworn before me at Suva this 11 day of
September 1981.

Sgd- 0000060000800 0000009000008

A Commissioner for Oaths
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MJS N
Affidavit in
support of
IN THE FIJI COURT OF APPEAL No., 20 dated
CIVIL JURISDICTION 11th September
1981

No. 60 of 1979

On appeal from the Supreme
Court of Fiji (Western
District) Civil Action No,
205 of 1976.

BETWEEN: FILJI RESORTS LIMITED

Appellant
(Original Defendant)

AND ¢ THE COMMISSIONER OF ESTATE AND
GIFT DUTIES

Respondent
(Original Plaintiff)

TAKE NOTICE that the Fiji Court of Appeal will be moved at
The expiration of fourteen (14) days from the service upon
you of this notice, or so soon thereafter as Counsel can

be heard by Counsel for the abovenamed Appellant for an
order that the decision herein of the Honourable Mr. Justice
Williams given at Lautoka on 26th October 1979 whereby it was
ordered that the whole of the shares in Fiji companies held
Dy the late A,E. Davis, or held jointly by the late A.E. Davis
with his wife D.A, Davis are liable for estate duty on the
death of A.E, Davis, and whereby it was ordered that the
Defendant pay the estate duty thereon assessed by the
Commissioner, be set aside and that in lieu thereof the
following orders may be made:-

T That it may be declared that the interest of
Mrs. D.A. Davis in the said shares was not
liable for estate duty upon the death of her
husband Mr. A.E. Davis.

2. That 1t may be declared that Mrs. D.A. Davis
owned an undivided half interest in the said
shares at the time of her husband's death by
virtue of the operation of the community
pProperty system of the state of Californicz,
or in the alternative under the marital
property agreement of October 1961.

3. In the alternative that it may be declared that
Mrs. D.A, Davis owned an undivided interest in
the said shares at the time of her husband's death
as her separate property, and also owned an
undivided half interest in the remaining interest
in the shares as her share of the community
interest therein.

4. Thart the Respondent pay the costs of this appeal

and the whole or such proportion s tne Conpt
thinks just of the coste of 1he proceedinjs in
tie Supreme Court since the order of Stuart J.

therein.
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5, That the amount of duty (if any) payable by the Affidavit in
Kppellant may be determined. support of
No. 20 dated
6, That such further or other order may be made as 11th September

the nature of the case may require. ' 1981

AND FURTHER TAKE NOTICE that the grounds of appeal are
as follows :=

T That the Judge was in error in holding that
ection 5(1)(h) of the Estate and Gift Duties
Ordinance brings to duty property in which the
deceased had a general power of appointment
immediately before his death which ceased on his
death,

2. That the Judge should have held that Section 5(1) (h)
only applied to general powers of appointment which
were exercisable by will,

3. That the Judge should have followed the unanimous
decision of the High Court of Australia in Equit
Trustees v, Commissioner of Probate Duties 319755
135 CelLaRe 268, affirming Ihe uUnanimous decisions
(on this point) of the trial Judge and the Full
Court of the Supreme Court of Victoria that an
equivalent provision of the Victorian Act did not
apply to a general power of appointment which ceased
on the death of the donee of the power,

4. That the Judge should have held that Section 5(1) (h)
id not apply to the husband's powers of management
and disposition over community property under the
law of California because such powers were fiduciary
and as such were excluded from the definition of
general power of appointment.,

e That the TJudge was in error in holding that Section
5(1) (1) of the Ordinance applied to the wifets
community interest in the shares,

G That the Judge was in error in holding that the

T marital property agreement of October 1961 between
Mr. and Mrs, Davis was a settlement by Mr. Davis
of the property comprised in his wife's community
interest in the shares.

7 e That the judge should have held thot the
California community of property system which
became opplicable to Mr. ond Mrs. Duvis when
they acquired a domicile of choice in California,
attacned by operation of luw, and did not
constitute or involve a settlement or disposition
of property made by the deceused within Section 5(1) (1) .

8. That the Judge should have held that to the extent
fhat the income from, or the proceeds of the sale
Or pledje of Mrs, Davis's separite property provided
the funds used to make the iavestments in Fiji

represented by the shores held ol lwe dale of

Mr. Davist's death, even if these shares were wholly
comiunity property the t{nnds in question represented
2 setilement or disposition of property by Mrs. Davis
in favour of her huchbaend and not vice vers, ond
accordingly 10 thil extent rie shares wore not caughit

Ly section 5(1) (1),
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9, That the Judge should have held that Mrs, Davis
had a substantial separate property interest
in the shares and that such interest was not
dutiable on the death of her husband.

10. That the Judge should have held on the evidence

T Of Californian law that loans raised by the
pledging of separate property are themselves
separate property, and that assets purchased
with separate property loan funds are also
separate property.

11, That the Judge was in error in finding that the
deceased had saved more than $40,000 from his
salary between 1961 and 1971 and that such
savings had been used to repay two loans each of
$20,000 borrowed from the Pan American Credit Union.

12. _That the Judge was in error in rejecting Mrs, Davis's

evidence that her husband had little opportunity
for saving.

13. _That the Judge was in error in concluding that a
substantial number of relevant documents showing
the financial dealings between Mr. and Mrs. Davis
had not been produced to the Court, and that the
documents which were produced were the result of
a process of selection by Mrs, Davis and/or

Mr., Suhrke.

DATED the 18th day of December 1978,

CROMPTONS

per: sgd.

Solicitors for the
Appellant

This is the document marked 'MJS N
referred to in the Affidavit of
Michael John Scott sworn before me

at Suva this 11 day of September 1981

Sgd. 0 00 5000000000000 00000e0s0

A Commissioner for Oaths

This Notice of Motion was taken out by Messrs Cromptons
of Prouds Building, The Triangle, Suva, Solicitors for
the Appellant, whose address for service is at the
chambers of the said Solicitors.

No. 21
Affidavit in

support of
No. 20 dated

11th September
1981
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IN THE FIJI COURT OF APPEAL
Civil Jurisdiction

Civil Appeal No. 60 of 1979.

BETWEEN: FIJI RESORTS LIMITED

Appellant

AND ¢ THE COMMISSIONER OF ESTATE & GIFT DUTIES

Respondent

AMENDMENT TO APPELLANT'S GROUNDS OF APPEAL

Add additional ground 4A

4A, Thart the deceased husband's powers of disposition
of community personal property under the law of
California did not fall within the definition of
"general power of appointment” in Section 2 of
the Ordinance because they were not powers which
he could exercise "as he thinks fit for his own
benefit" and accordingly the wifet's half of the
community property in Fiji was not dutiable under
Section 5(1) (k) of the Ordinance.

DATED the 23rd day of September, 19580,

CROMPTONS

per: Sgd. P.I
Solicitor
Appellant

Knight

s e s S0 s 0 s e

.
5 tor the

NO. 21

Affidavit in
support of

No. 20 dated
11th September
1981
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No. 21
MJS O Affidavit in
support of
No. 20 dated
IN THE I'IJI COURT OF APPEAL 11th September

CIVIL JURISDICTION 1981

Civil Appeal No. 60 of 1979

Between : FIJI RESORTS LIMITED Appellant

And ¢ THE COMMISSIONER OF ESTATE AND GIFT DUTIES

Respondent

FRIDAY THE 3RD OCTOBER 1980

UPON MOTION by way of Appeal from the judgment of the
Honourable Mr. Justice Williams given in the Supreme Court
Lautoka on 26th October 1979, made unto this Court by
Counsel for the Appellant (the Defendant in the Supreme
Court) and UPON HEARING Mr. K.R, Handley QC with

Mr, G.M.G. JOhnson of Counsel for the Appellant and

Mr. M.J. Scott of Counsel for the Respondent (the Plaintiff
in the Supreme Court) and UPON READING the aforesaid
judgment and after nature deliberation thereon IT IS THIS
DAY ORDERED that this Appeal be allowed, and that the
orders made in the Court below be set aside. IT IS FURTHER
ORDERED: (a) That this action be remitted to The GCourt
below For assessment of duty upon the basis that one=half
only of property the subject of this Appeal is liable to
duty, and for the making of such further or other orders

as seem just. (b) That the Respondent do pay to the
Appellant the costs of this Appeal, to be fixed by the
Chief Registrar,

BY ORDER

REGISTRAR

This 1s the document marked '"™MJS 0O' referred to
in the Affidavit of Michael John Scott sworn
before me at Suva this 11 day of September 1981,

Sgdo 4 000000 ¢ 0000000000000 0000

A Commissioner for Oaths
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MILES JOHNSON LL B
(Melb)

(Also admitted Victoria
and the High Court of
the Western Pacific)

PETER I. KNIGHT LL B
Sheffield)
Also admitted England)

8th July, 1981

The Principal Legal Officer,
Inland Revenue Department,
Development Bank Centre,
SUVA,

Dear Sir,

CROMPTONS

BARRISTERS & SOLICITORS
CCMMISSIONERS FOR OATHS
NOTARIES PUBLIC

PROUDS BUILDING
THE TRIANGLE
SUVA, FIJI

Cable:
Telephone

Cromptons
23-=821
(5 lines)

Address all
communications to

GePeOe Box 300
Suva, Fiji
Qur Ref: PK74
Your Ref':

Attention: Mr. M.J. Scott

Commissioner of Estate & Gift Duties v, Fiji Resorts Ltd.

Further to your letter of 2nd July we confirm our agreement

that the Printed Record for
the documents listed by you
in Exhibits 1, 5 , 6 and P1.

the Privy Council should include
other than the chedques comprised

The Company does not propose to challenge in the Privy Council
the concurrcnt findings of the Fiji Courts that the shares in

question were the community

property of Mr, and Mrs, Davis.,.

No. 21

Affidavit in
support of

No. 20 dated
11th September
1981

Accordingly, the whole of the evidence in the community property/
separate property question can be omitted from the printed

record,

However, we understand from discussions with you on

7th July that the Commissioner wishes the cheques included in
the record in order to support an argument that the cheques

effected a disposition of property,

in favour of his wife which

would be a disposition of

property within.Sec. 5(1) (i) of the Estate and Gift Duties

Ordinance.

As we recall, and subject
the cheques themselves were
within Sec. 5(1) (i) was not

to correction, a submission that

dispositions of property falling
advanced to the Supreme Court

presumably by the deceased,
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or the Court of Appeal. This would not necessarily support of
prevent the submission being made to the Privy Council, N 50 dated
hut it does mean rhat it is necessary for us to under- O ated_
o . . 11th September
stand the point that is being taken before we can agree 1981

to the omission of the community property/separate
property evidence from the printed record. The cheques
do not exist in isolation, and their effect can only be
considered in relation to other evidence.

We would asx therefore that you outline in say a paragraph
the submicsion that ie intended to be made to the Privy
Council on the Cheques. We must be told this in your
printed case prior to the hearing in any event, IFf you are
not preparad to outline your submission we will have no
alternative but 1o insist on the whole of the property
evidence teing included in the printed record at your
cliente! risl as to costs if it turns out that this material
i3 not required.

In addition to the material referred Lo in your letter we
require the record to include relevant documents from the
First stage of the proceedings. The respondent wishes to
challenge in the Privy Council the correction of the inter-—
1ocutory order of the Court of Appeal in the first stage

of the proceedings. It 1s submitted that the respondent is
entitled to adopt this course without any substantive appeal
or cross appoal in accordance with the following statement
in Bentwich "Privy Council Practice" 3rd Edition 1937 at
page 212,

L oamed not appeal from every lnterlocutory

ord does not purport to dispose of tne cause
and 1 ne mev Feel himself aggrieved, nor in
appesiint rrom the final decision 1s 1ae bound to

appe: aypress rerms from any interlocutory
ordcy -4 ne may complain - the appeal from the
FPinai dr i onables the Court to correct any inter—

T A
1Y

locuior: order which it may deem 2yroneodas. e
obimciicis 1o ke interlocuiory ovders should be

staled 1a ‘he oppelimtis

The firc: ~rder of the Court 21 was clearly interlocutory
because . 414 o0 Finslly di - £ +he proceedings, =2nd 1t

is our wiew thot o pespondent who wishes to challenge an
interloc: - c ~odew 1o oin the zome position s oan appellant.

The point L7 o SAesT LToeal ae Prioes Souncil Ton
consade SEOEIN
Tie shory Jolotowe RS PR RS U B
firet 1niorincatory : SiooLn o rhnar
the grant of probate 77 B comnencement
> A n pursuant

of the proceedings ral:r
o Sec. v of the Succrosi
Ordinance, 1970 s0 a3z 10
the executor including
This 1s a new point not

JLI Lo

PO J s . . —~
1L OoTrealare JCts of
e onore transters,

i 1L railses o

pure question of law, 2l i open on oo final appecl,
cee Connect icut Filve iveor il . b o g T (170) aele A2

2t 480,

e addit ional documeviie cwuica o it o e laciaded in

the prinied vecord lun ovacry Lo oo ol hhenr ion e

s follonoe=
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Application as amended Document 17 pages 270-271 Affidavit in
in Record in First Appeal Support of

to Court of Appeal. No. 20 dated
11th September

Statement of Agreed Facts Document 13 pages 260-261, 1981

Judgment of Stuart J. Document 19 pages 283=293,
Sealed Order. Document 20 page 294,
Notice of Appeal. Document No. 2 page 1

Judgment of Court of Appeal.

If agreement, without prejudice to the appellant's rights,
cannot be reached for the above documents to be included

in the printed record, they can either be included in terms
of rule 8(3) of the Privy Council Order of 30/9/70 or else
the matter will have to be referred to a single judge of
the Court pursuant to Rules 8(1) and 5.

We also advise that we believe that without any cross appeal
the Respondent is entitled to raise the Silk point before the
Privy Council and any other questions of law which if
successful would sustain the judgment of the Court of Appeal.
We certainly intend to raise the Silk point in our printed
case and on the hearing.

Finally we acknowledge that the various errors referred to
in your letter of 22nd June are in fact errors, and we would
acknowledge the existence of these errors on the hearing

of the appeal if that becomes necessary.

Yours faithfully,
CROMPTONS

Sgd.

This 1s the document marked 'MJS P' referred to
in the Affidavit of Michael John Scott sworn before
me at Suva this 11 day of September 1981.

Sgd. ® 0 5 5000006000000 000000000000

A Commissioner for Oaths
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No. 21
Ms_Q Affidavit in
support of
No. 20 dated
211=692 11th September

1981
9th September 1981

Messrs Cromptons
Barristers & Solicitors
Prouds Building

The Triangle

Suva

FIJI.

ATTENTION: MR, P.I. KNIGHT

Dear Sirs,

RE: COMMISSIONER OF ESTATE AND GIFT
DUTIES v FIJI RESORTS LIMITED

I refer to your letter of 8 July 1981,

T note that Fiji Resorts does not propose to challenge the
finding of fact in both Courts that the shares in question
were community property.

I could not agree that no sutmission was made in the Court
of Appeal relating to the possibility that the cheques
themselves were a disposition of property for the purposes
of section 5(1)(i). Such a submission was made for the
commissioner and Mr. Handley Q.C. in his reply conceded that
the payments by cheque were a disposition of the funds
concerned but argued that there was no "disposition" for
the purpcses of the particular statutory provision. In
these circumstances I believe that the cheques comprised

in Exhibits 1, 5, 6 and P1 should and can be included in
the record. Their inclusion is, as observed by you, in
relation to section 5(1)(i) and is not related to the
community property/separate property point., I cannot agree
that I should outline at this stage the precise submission
that is being made on behalf of the Commissioner. I would
merely observe that I find it difficult to see how the
inclusion of the cheques can give rise to a situation which
necessitates the inclusion of all of the property evidence,
such inclusion to be at the Commissioner's risk. This is
particularly so when you acknowledge that you are not
challenging the fact that the shares were community propertye.

In my opinion the Order of the Fiji Court of Appeal that
Fiji Resorts deliver to the Commissioner a statement as
required by section 28(1) of the Estate and Gift Dutles
Act/is not now open to appeal by Fiji Resorts Limited.
The determination by the Fiji Court of Appeal was not an
interlocutory order and in my opinion is not within the
principle stated in Eentwich "Privy Council Practice"
3rd Edition, 1937 at page 213. In any event, it appears
from your letter that you consider that the point which
you desire to take is a new peint and as such I would
contend that it would not be open in the Privy Council.
See Pillai v Comptroller of Income Tax (1970) A.C.
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No. 21
Affidavit in
1124 at 1130 and United Marketing Company v Hasham Kara support of
(1963) 2 All E.R.” 553 DOth OF WHich evidence a disTinct No. 20 dated
narrowing of any principle enunciated in the 11th September
Connecticut Fire Insurance v Kavanagh case, ‘ 1981

I therefore cannot agree that the documents referred to
on page 3 of your letter should be included in the
Record. I am seeking the resolution of this issue by
application to the Fiji Court of Appeal under section
8(1) of the Fiji (Procedure in Appeals to Privy Council)
Order.

I note that you acknowledge the various errors referred
to in my letter of 22 June and that you will be Prepared

to acknowledge the same during the hearing of the appeal
if that becomes necessary.

Yours faithfully,
Sgd., M.J. Scott

Principal Legal Officer
Inland Revenue LCepartment

Received 9th September 1981

Sgdl ® 00000000 BOF OGN PSEESOINEOGEOQN

MESSRS CROMPTONS

This is the document marked 'MJS Q' referred to
in the Affidavit of Michael John Scott sworn
before me at Suva this 11 day of September 1981,

Sgdo ® 6000000009000t e0000 000

A Commissiorer for Oaths
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NO 22

JUDGMENT OF MARSACK J.A.

RE CONTENTS OF RECORD
DATED 28TH SEPTEMBER 1981

IN THE FIJI COURT OF APPEAL

Civil Jurisdiction

Civil Appeal No. 60 of 1979

Between:

THE COMMISSIONER OF ESTATE AND GIFT DUTIES

Appellant
and

FILJI RESORTS LIMITED Respondent

MeJe Scott and Ms I.V. Helu for the Appellant
P.I. Knight for the Respondent

J UDGMENT

No., 22

Judgement of

This is an application by the appellant bLrought under
Marsack J.A.

section 8(1) of the Fiji (Procedure in Appeals to Privy

Council) Order 1970 concerning matters to be included Re Contents

in the Record in an appeal to Her Majesty in Council of Record

by the appellant from the judgment of the Court of dared 28th

Appeal given on tne 3rd October 198C. For a Segtember
1981

determination of this application it is necessary to set
oul briefly the course of the litigation between the
parties in respect of which there are two phases,

Jome confusion has arisen fFrom the fact that the
records of the two aspects of liltigatior have cuch hbeen
given the same fLle number,

The matter in issue between the parties is the assessment
of estate duty on the death of Allun Emmett Davis who

died at Lautoka on 28th Februnary 1972. Al the daote of

his death the deceased, who ut his death was domiciled in
California, U.S.A., held in his own name 29,180 sh.pres at
$2 each in a company called Yanuca Islands Limited; and
deceased and his wife held, as tenanls in common, 37,354
shares of %1 eacn in Biji Mocambo Limited. These shares
wvere later converted into shares in the respondent company.
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No. 22
The first of the phases referred to above was an Judgment of
application by the appellant (then plaintiff) for an Marsack J.A.
order that the respondent (then defendant) deliver to Re Contents
the appellant a statement as required by section 28(1) of Record
of the Estate and Gift Duties Act (Cap.178), and to show dated 28th

cause why the respondent (defendant) should not pay the September 1981

duty assessed by the Commissioner. An order was made by
the Supreme Court on 22nd November 1977 that such statement
be delivered. The present respondent appealed against this
order, and on the 3rd August 1978 the Court of Appeal gave
judgment dismissing the appeal and upholding the order,

The statement ordered under the Supreme Court judgment was
submitted by the respondent company on 16th December 1977.
No appeal was brought against the judgment of the Court

of Appeal upholding the crder of the Supreme Court that a
statement be delivered.

What may be referred to as the second phase was initiated
by the Commissioner against the respondent company for the
payment of the death duty assessed by the Commissioner.

By judgment of the Supreme Court given at Lautoka on the
26th October 1979 it was ordered that the whole of the
shares held by the deceased and those held jointly by the
deceased and his wife were liable for estate duty. The
respondent company appealed to the Court of Appeal which by
judgment given on the 3rd October 1980 allowed the appeal
and ordered that the case be remitted to the Supreme Court
for assessment of duty on the basis that one half only of
the community property was liable to duty. The Commissioner -—
the present appellant = on the 4th of May 1980 was given
final leave to appeal to Her Majesty in Council against this
judgment.

The question for determination on the present application

is as to what material is to be included in the Record to be
sent to the Privy Council. It is contended on behalf of
the respondent company that the Record should include the
proceedings referred to above as phase 1 and in particular
the judgment of the Court of Appeal delivered on the 3rd
August 1978. The Court was led to understand that it is
desired, at the hearing before the Privy Council, to argue
that the validity of that judgment may be challenged at the
hearing of the present appeal.

It is quite clear that if the judgment of 3rd August 1978

is a final judgment no right of appeal at the present time
exists, nothing in this direction having been done for over
three years since the delivery of the judgment. Mr. Knight,
however, argues that that was not a final judgment but merely
an interlocutory one. In the argument before me many
authorities were cited by counsel on both sides. I have
carefully studied these authorities but do not find it
necessary to quote from them in any detail. In the present
case it was necessary for a finding to be made as to whether
the proper party to be liable to the Commissioner for Estate
and Gift Duties was the respondent company, the shares in
which were not held by deceased and his wife at the time of
his death but were acquired subsequently, though before

any dgrant of probate was made in Fiji. The judgment of 3rd
August 1978 in my view finally settled the question of the
liability of the respondent company.
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Once that was established, what I have referred to as
the second phase of the proceedings could properly be
instituted; and the only issue involved in the sub-
sequent proceedings is the quantum of duty payable.

In no sense did that earlier judgment have any reference
to the matter really in issue in this present appeal.
This view is, as I see it, entirely consistent with

the judgment of the Privy Council in Becker v. Marion

2197 A,C, 271. The issues in the present case are
someWhat similar to those in West v. Dillicar (1921

N.Ze.LeRe 617 where a first judgment was given declaring
that the appellant was bound by a certain agreement and
a second judgment defined the relief to which the
respondents were entitled. It was held that both these
judgments were final judgments.

In the result I am satisfied that the judgment of 3rd
August 1978 and any papers relating to such judgment
should not form part of the Record as defined in
section 2(1) of the Fiji (Procedure in Appeals to Privy
Council) Order 1970. They cannot be considered as
forming part of the pleadings, proceedings, evidence and
decisions proper to be laid before Her Majesty in Council
on the hearing of this appeal.

Accordingly it is ordered that the judgment of the Court
of Appeal of 3rd August 1978 and the documents pertaining
thereto do not properly form part of the Record for the
purposes of the present appeal to Her Majesty in Council
against the judgment of the Court of Appeal delivered on
31st October 1980,

It is further ordered that costs of this application be
costs in the cause.

Sgd.

Judge of Appeal

Suva,
28th September, 1981

No. 22

Judgment of
Marsack J.A.

Re Contents
of Record
dated 28th

September 1981
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NO. 23

SEALED ORDER OF MARSACK J.A.

RE CONTENTS OF RECORD
DATED 28TH SEPTEMBER 1981

IN THE FIJI COURT OF APPEAL

Civil Jurisdiction

Civil Appeal No. 60 of 1979

Between:

THE COMMISSIONER OF ESTATE AND GIFT DUTIES Appellant

AND

FIJI RESORTS LIMITED Respondent

BEFORE THE HONOURABLE SIR CHARLES MARSACK IN CHAMBERS,
THE 28TH DAY OF SEPTEMBER, 1981.

No. 2
UPON HEARING Mr M,J., Scott of Counsel for the Appellant, 3

and Mr. P.l. Knight of Counsel for the Respondent, and Sealed Order
of Marsack JA

Re Contents of
Record dated
28th September
1981

UPON READING the application under Section 8(1) of the
F1j1 (Procedure in Appeals to Privy Council) Order 1970
filed herein by the Appellant, and the affidavit of
Michael John Scott sworn and filed herein in support
thereof.

IT IS HEREBY ORDERED THAT: the Judgment of the Court of
Appeal of 3rd August 1978 in Civil Appeal 60 of 1977 and
the documents pertaining thereto do not properly Fform
part of the record for the purposes of the Appellant's
appeal to Her Majesty in Council against the Judgment

of the Court of Appeal delivered on 3rd Octoter, 1980

in Civil Appeal 60 of 1979,

IT IS FURTHER ORDERED that the costs of this Application
be costs 1n the cause,

DATED THIS 29 DAY OF CSEPITEMBER 1981

Sgd...........'.......

FIJI COURT OF APPEAL REGISTRAR
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NO 24

JUDGMENT OF THE FULL FIJI COURT OF APPEAL

RE CONTENTS OF RECORD, DATED 11TH
NOVEMBER 1981

IN THE FIJI COURT OF APPEAL

Civil Jurisdiction

Civil Action No. 60 of 1979

Between:
FIJI RESORTS LIMITED Appellant

and
THE COMMISSIONER OF ESTATE AND CIFT DUTIES

Respondent
P. Knight for the Appellant
M.Je Scott for the Respondent

Date of Hearing: 11th November, 1981
Delivery of Judgment: 11th November, 19817 .

ORDER OF COURT

No. 24

Judgment of the
Having read the judgment of Marsack J.A. which was Full Fij1i Court
referred for our consideration, and having listened of éppeal Re

to the submissions of counsel, we are satisfied that Contents of Record
the order made by the learned justice of appeal was dated 11th
correct. We are in agreement with him that the November 1981
judgment of the 3rd August, 1978, by this Court, was

a final judgment, and no steps have been taken against
it by the respondent company either by way of appeal

or by any purported cross appeal in the present pro=
ceedings. We reject Mr. Knight's submission that in
these circumstances it would still Le open (O him to
challenge that judgment (even if we regarded it as
interlocutory, whick we do not) as part of these present
proceedings before the Privy Council.

Gould V.P. (Orally)

We confirm the order made by Marsack J.A.: the costs of
the present application will be in the cause.

Sagd. Vv P Gould

Vice President

Sgd-..\I.“i‘.§P?:}}?9..'..'. :‘;Id. J A Hel’l]"‘j

Judge of Appeal Judge of Appeal
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NO 25

SEALED ORDER OF THE FULL FIJI
FIJI COURT OF APPEAL

RE CONTENTS OF RECORD, DATED
11TH NOVEMBER 1981

IN THE FIJI COURT OF APPEAL

CIVIL JURISDICTION

CIVIL APPEAL NO, 60 OF 1979

BETWEEN: THE COMMISSIONER OF ESTATE AND
GIFT DUTIES APPELLANT

AND FIJI RESORTS LIMITED RESPONDENT

WEDNESDAY THE 11TH NOVEMBER 1981

ORDER UPON REFERENCE UNDER SECTION 5
OF THE FIJI (PROCEDURE IN APPEALS TO

PRIVY COUNCIL) ORDER 1970, FOR CONSI=
DERATION OF ORDER MADE BY SIR CHARLES

MARSACK UNDER SECTION 8(1) OF THE
SAID ORDER

UPON HEARING Mr. P.I. Knight of Counsel for the Respondent No. 25
in support of the making of an Order under Section % of seaJed Order of
the Fiji (Procedure in Appeals to Privy Council) Order, the Full Fiji
varying, discharging or reversing the Order herein made Court of Appeal
by Sir Charles Marsack under Section 8(1) of the said Re Contents of
Order, whereby the said Sir Charles Marsack held that Record, d.red
the judgment of the Court of Appeal of 3rd Awjusr 1978 11tk Novenoerp

in Civil Appeal 60 of 1977 and tre documents porigining 1931
thereto did not properly ftorm prt of the record for

the purposes of the Appellani's Lppeal to Her M.jesty

in Council against the judgment of the Court of Appexl

delivered on 3rd October 1980 in Civil Appecl .0 of

1979

And UPON HEARING Mr., Mel. sCOti 0f Coumnsel tor the Appell nt

And UPON READING the Lifo-esid Order op Jic Oroarles Mare.ch
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No. 25
IT IS HEREBY ORDERED that the Respondent's Eﬁglﬁilgrg§§i05
SoRa Order be diomibseds oC OF mevemse the Court of Appeal
IT IS FURTHER ORDERED that the costs of this Record, Jated

application be costs in the cause. 1981

Dated this 30 day of November 1981.

Sgd. P00 00000000000

FIJI COURT OF APPEAL REGTISTRAR
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NO 26

CHEQUE FROM ALAN E, DAVIS TO

FIJI HOLDINGS LIMITED

1961

DATED 5TH SEPTEMBER

REVERSE

‘Quwe<z

TIVM HLI0S M3N 40 mz«m ﬁ&
"ODSIONVAL NVE''V'S #°3°

e * serek yanos e
nua xgama:ﬁ.uﬁ aﬁwﬁfnxﬁ aﬂmmsw

No 26

Cheque from

Davis
1o Fiji Holdings Limited

Alan E.
dated

th September 1961

R
-
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NO 27

CHEQUE FROM ALAN E DAVIS
TO CLODFELTER AND DEMPSEY

DATED STH JANUARY 1965

REVERSE

LEgS 6ty

T o

LN

Lo 27
Cheque from
Alan E Davis to
Clodfelter and
Dempsey, dated
5th January 1965
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NO 28

CHEQUE FROM ALLAN E DAVIS
TO PETER SLIMMER AND JOHN FALVEY

DATED 3RD JUNE 1964

L7w0i3ibke 59 #0004 2500004

REVERSE

&

N

i X,

& r.&,w EE TNF 8

No 28

Cheque from Allan E

Davis to Peter Slimmer
and John Falvey

dated 3rd June 1964
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NO 29

SHARE CERTIFICATE

FIJI HOLDINGS LIMITED
NOS. 16276 — 18729

DATED 23RD OCTOBER 1961

Certificate No. ...39........ Share No.'s
16276=~18729

FIJI HOLDINGS LIMITED

Incorporated under the Companies Ordinance (Cap.185)

CAPITAL : £200,000 DIVIDED INTO 200,000 SHARES OF &£1 EACH

$
p.And Yot Ag Tenants

WO T 1y, Gommon

SO e0 P00 C0 PGSO OLOOLOIEOLIPOEOIOEEEDS iS

the registered holder of 2454, shares numbered }627¢ to 18729 inclusive in

the abovenamed Company subject to the Memorandum and Articles of Association
thereof and that the sum of &£1 has been paid upon each of the said
shares.

Given under the Common Seal of the Company this..ggtober 23

day Of oo...cool.o..oo‘tloo19§1

THE COMMON SEAL of the
company was hereunto affixed . .
in the presence of = §9?:..9?9?9?.€*:.W%}§?{1. Director

§gg’.'ooooo-a‘-ooooooo. Secretary

FIJI HOLDINGS LIMITED
COMMON SEAL No 29

Share Certificate

Fiji Holdings Limited
Nos. 16276 = 18729
dated 23rd October 1961
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NO 30

SHARE CERTIFICATE, FIJI HOLDINGS LIMITED
NOS 19615 = 19838

DATED 5TH APRIL 1965

Certificate No ...§§...._'.. Share No.'s
19615 = 19838

FIJI HOLDINGS LIMITED

TIncorporated under the Companies Ordinance (Cap.185)

CAPITAL: &£200,000 DIVIDED INTO 200,000 SHARES OF &1 EACH

This is to certify that ,,4LAV.Es. 000 RORTS. A4 RAVES. A5, JOIVT. TRVAVTS
WITH RIGHT OF SURVIVORSHIP AND NOT AS TENANTS IN COMMON

© 69 5 0608006050008 606820000000 06060600 00600000000 00000000 000000000 0c0ccssseon

of 210 JOSSLYN LANE, WOODSIDE, CALIFORNIA

.......ll....ltl.'..:-.l....'....l.l....0.!..0."........‘..'.Q...

is the registered holder of‘224 shares numbered 19615 to 19838 inclusive

in the abovenamed Company subject to the Memorandum and Articles of
Association thereof and that the sum of gy has been paid upon each
of the said shares, '

aiven under the Common Seal of the Company this,, K yih

ddy Of....ep?il....'.,’()@?.

THE COMMON GEAL of the Company
: 2FPix in the precsence oli-— . : .
was hereunto affixed in the precence o Sqd. George f,
® & 9 6 8 0 00 0 00 P 0 S e

Son Director

Cad. Loorel sy
® 6 06 085 ¢80 0 8 0 00 008 8000

PIJI HOLDTINGS LIMITED
TOMMON SEAL

Moo O
Shiope Jeriific te
Fiji oidings Limited
S0S 161N = Fudsy
dated Hth April 1905
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SHARE CERTIFICATE, FIJI RESORTS LIMITED,

FOR £,29%5 SHARES, DATED 22ND OCTOBER 157

ORDINARY e e e
STOCK CERTIFICATE NO. 65
CERTIFICATE FIJI RESORTS LIMITED

(INCORPORATED IN FIJI UNDER THE COMPANIES ORDINANCE)

AUTHORISED CAPITAL £200,000
NO, Or
STOCK UNITS ?zBC?

DIVIDED INTO 200,000 ORDINARY SHARES OF gi EACH CONVERTED AS
REGARDS FULLY PAID SHARES INTO STOCK UNITS OF g4 EACH

THIS IS TO CERTIFY that ALAN B Q@Y}?

T E SO0 000090000 0LIsLR LR BPIRPOEOERPRSEIOGEORNORITOEOES

Of . 1070, . BL. CAMING REAL, , MENLO PARK, CALIFORNIA 94025, Uy$i8,, is the
registered holder of SIX THOUSAND TYQ HUNDRED AND NINETYFIVE,, Units of
Ordinary Stock in FIJT RESORTS LIMITED, subject to the Memorandum and

Articles of Association of the Company, and that the sum of One Pound
tas been paid on each of the said Units o0f Stock.

Given under the Common Seal of the Company A, L P UV e s ittt e, thic

TWENTYSECOND ... duy of, . .0i0s BER. e, 1907
FIJT RESORTS 1,THITRED 99ds, Georyge by Vilson | Dirvector
THE COMMON ,
SEAL ‘wF‘ ;’o’(.i:--onsct-.-aa;oou v 6 S{j((i’""{\tf'p-\/r

No transfer of any portion of the Stock Units comprised in this
Certificate will be registered unless accompanied bty this Certificcte.

Ho 37
Share Certificate
Fij. Resorts Limirted,
for ~,29% shares
dared 22nd October
1967
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NO 32

SHARE CERTIFICATE, FIJI MOCAMBO HOLDINGS LIMITED,

FOR 37,354 SHARES,

DATED 14TH JANUARY 1970

ORDINARY CERTIFICATE NO, 7.

STOCK
CERTIFICATE FIJI MOCAMBO HOLDINGS LIMITED

(INCORPORATED IN FIJI UNDER THE COMPANIES ORDINANCE)

NO., OF
AUTHORISED CAPITAL $1,000,000 STOCK UNITS,37,3%4.

DIVIDED INTO 1,000,000 ORDINARY SHARES OF $1 EACH CONVERTED AS
REGARDS FULLY PAID SHARES INTO STOCK UNITS OF $1 EACH

THIS IS TO CERTIFY that, ALAN E, OR DORIS A

DAYTS

s e 0ecvsceoovesfovssrros e §=é. is the

registered holder of THIRTYSEVEN,THQUSANR  THUREE (MUNRRER AND  FIFTYEQUR..vvuese
Units of Ordinary Stock in FIJI MOCAMBO HOLDINGS LIMITED, subject to the

Memorandum end Articles of Association of the Company, and that the sum

of 2856 MIDDLEFIELD ROAD, REDWOOD CITY, CALTFORNIA, U

of One Dollar has been paid on each of the said Units of Stock.

Given under the Common Seal of the Company at NADI

MADT ATRDORT, this FOURTEENIE,

day of JANUARY 1970.

o.'.nco.-o.o-oiooo.c'...-.-DireCtor

ooo--ooou-c.c..l..oco..oucoseCretary

No transfer of any portion of the Stock Units comprised in this Certificate
will be registered unless accompanied by this Certificate.

No 32
Share Certificate
Fiji Mocambo Holdings

Limited, for 37,354
shares, dated 14th

January 1970
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NO 33

CHEQUE FROM ALAN E DAVIS

TO PETER SLIMMER

DATED 17TH JUNE 1965

REVERSE

No 33

Chegue from
Alan E Davis to

Peter Slimmern

dated 17th June
1965
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NO 34

CHEQUE FROM ALAN E, DAVIS
TO ADAM DICKSON
DATED 2ND FEBRUARY 1968

REVERSE

e e ae §
FRE RS I SR, §

No 34

Cheque from Alan E.Davis
to Adam Dickson dated
2nd February 1968
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NO 35

CHEQUE FROM DORIS A DAVIS

TO GEORGE WILSON

DATED 17TH JULY 1969

REVERSE

-

i cmsemme@fm s
| men OF A ok K

- Cerae

No 35

Cheque from
Doris A Davis

tO0 George Wilson
dated 17th July

1969



IN THE PRIVY COUNCIL

No. of 1982
ON APPEATL
FROM THE FIJI COURT OF APPEAL
BETWEEN 2
THE COMMISSIONER OF ESTATE AND APPELLANT

GIFT DUTIES

- and -

FIJI RESORTS LIMITED

(Original Plaintiff)

RE SPONDENT
(Original Defendant)

RECORD OF PROCEEDINGS

Messrs Charles Russell & Company
Hale Court

Lincolns Inn

LONDON WC2A 3UL

Solicitors for the Appellant




