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The facts in this case are not in dispute. The appellant is an officer
serving in the Malaysian army. The respondents are the members of a
general court-martial before which the appellant was brought on
16th February 1976 to be tried on three charges of forgery and other forms
of dishonest conduct. When the court-martial assembled, the oath was
administered to the president and each member of the court and to the
judge advocate. It was administered in the prescribed form and manner,
and at the prescribed time. But it was administered by a full time salaried
Islamic religious teacher, known as the Tuan Guru, employed by the
armed forces and attached to the appellant’s unit, instead of by the judge
advocate as prescribed by the Rules of Procedure. The appellant and
his counsel were present when the oath was administered, but they took
no objection at the time to its being administered by the Tuan Guru. On
the fourth day of the hearing, the appellant’s counsel discharged himself
and the trial was adjourned. When the trial resumed on 1st March 1976,
the different counsel who then appeared on behalf of the appellant objected
to the jurisdiction of the court on the ground that the court had not been
properly constituted because the members had not been validly sworn in.
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The sole question in the appeal is whether the fact, which is admitted,
that the oath was not administered by the person prescribed in the Rules
of Procedure rendered the court-martial improperly constituted, with the
consequence that it had no jurisdiction to try the appellant. The trial
judge (Harun I.), answered that question in the affirmative and made an
order of prohibition, prohibiting the court-martial from proceeding with
hearing the charge against the appeilant. The Federal Court (Suffian L.P.,
Gill C.J. Malaya and Raja Azlan Shah F.J.) reversed the learned judge’s
decision and answered the question in the negative.

The statutory basis for courts-martial in Malaysia is the Malay Regiment
Enactment (F.M.S. Cap. 42) (“the Enactment”). Section 44 makes
general provision for convening courts-martial, and no question arises
under that section. Section 44A(i) provides that the provisions of the
Army Act 1955 of the United Kingdom (* the UK. Act”) specified in
the Third Schedule to the Enactment shall be applicable to courts-martial
convened under section 44 in Malaysia, subject to certain modifications
specified in the Third Schedule none of which is material for the present
purpose. Among the provisions of the UK. Act thus made applicable
in Malaysia is section 93 which is in the following terms:—

“93.—(1) An oath shall be administered to every member of a
court-martial and to any person in attendance on a court-martial as
judge advocate, officer under instruction, shorthand writer or

interpreter.
(2) Every witness before a court-martial shall be examined on
oath: Provided . . . . [there follows a provision relating to children

called as witnesses].

(3) An oath required to be administered under this section shall
be in the prescribed form and shall be administered at the prescribed
time by the prescribed person and in the prescribed manner.”

“ Prescribed ” means provided for by Rules of Procedure—see the U.K.
Act 1955 section 103(2)(m).

The relevant Rules of Procedure are Rules 28, 29 and 34 which are
as follows: —

*“ 28.—(1) Immediately after Rule 27 has been complied with, an
oath shall be administered to the president and each member of the
court in accordance with Rule 34 and in the presence of the accused.

(2) If there is a judge advocate, the oath shall be administered by
him to the president first and afterwards to each member of the
court. 1f there is no judge advocate, the oath shall be first
administered by the president to the members of the court and then
to the president by any member of the court already sworn. (Emphasis
added.)

29. After the court have been sworn, an oath shall be administered
to the judge advocate (if any) in accordance with Rule 34 and in the
presence of the accused.

34.—(1) An oath which is required to be administered under these
Rules shall be administered in the appropriate form and in the
manner set out in the Sixth Schedule to these rules:

Provided that:—

(a) if any person desires to swear with uplifted hand in the form
and mapner in which an oath is usually administered in
Scotland he shall be permitted to do so;

(b) The opening words of the oath may be varied to such words
and the oath may be administered in such manner as the
person taking the oath declares to be binding on his conscience
in accordance with his religious beliefs.




(2) Subject to Rule 28(2) every oath shall be administered at a
court-martial by the president, a member of the court or the judge
udvocate.”

The terms of Rule 28(2) are perfectly clear and unambiguous.  In this
case, where there was a judge advocate, the Rule requires thal the oath
 shall ” be administered by him. That provision is reinforced by section
93(3) of the UK. Act which provides that an oath ** shall ” be administered
“ by the prescribed person . These are, no doubt, procedural provisions,
but their Lordships have no doubt that they are mandatory and not
merely directory.  If authority be required to support that view, it is to
be found in Reg. v. Warn [1970]) A.C. 394, 402B (also a court-martial
case) where Lord Hodson said this:— ** Procedural sections are usually
mandatory and there is nothing which points to the contrary in this
case .

Failure to observe such a mandatory provision is undoubtedly 2a
serious matter and their Lordships have carcfully considered whether
it resulted in the court-martial’s not being properly constituted. The
requirements for the constitution of a general court-martial are laid down
in detail in the UK. Act and the Rules of Procedure. Sections 87, 90 and
92 of the UK. Act (all of which are applica to Malaysia by the Third
Schedule to the Enactment) arc relevant for this purposc.  Secction 87
provides that a gencral court-martial shall consist of the president and no*
less than four other officers. and it makes provision as to the rank of the
officers qualified to be president and mumbers, and as to the method of
appointing them. Scction 90 makces certain supplementary provisions as to
the constitution of the court.  Section 92 provides that the accused shall be
entitled to object on any reasonable grounds to any member of the
court. All these requirements are reflected in the Rules of Procedure.
Rule 26(1) provides that:—

“(1) Upon a court-martial assembling, the court shall, before
beginning the trial, satisfy themselves in closed court:—
(@) that the court has been convened in accordance with the Act
and these Rules; ”

and it details various particular matters specified in the Act and the
Rules upon which the court are to satisfy themselves. Sub-rules (2) and
(3) provide for what is to be done in cases where the court arc not
satisfied on any of the matters specified. Sub-rule (4) provides: —

“(4) When the court has complied with this Rule and is ready to
proceed with the trial, the president shall open the court and the
trial shall begin.”

Sub-rule (4) is particularly important for the present purpose because it
shows in the opinion of their Lordships that when the earlier parts of
Rule 26 have been complied with the court is properly constituted in all
formal respects. TIn the present case it is not suggested that Rule 26 was
not complied with. The only remaining matter before the constitution of
the court is complete is the accused’s right to object to any of its members.
That is dealt with by Rule 27(1) which provides that:—

“The order convening the court and the names of the officers
appointed to try the accused shall be read in the hearing of the
accused who shall be given an opportunity to object to any of these
officers in accordance with section 92 of the Act.”

In the present case it appears that the appellant did not exercise his
right of objection. Their Lordships are of opinion that when Rules 26
and 27 have both been complied with, the court is properly constituted
and that, when the court is thereafter sworn in accordance with Rule 28
(““ immediately after Rule 27 has been complied with . . . .”) the swearing
is part of the proceedings of a court already constituted, and not one of
the stages in its constitution.
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Their Lordships are accordingly of opinion that the administration
of the oath by a person who was not the prescribed person was an
error of procedure which did not go to the constitution of the court. Tt,
therefore, becomes material to consider whether it led, or might
reasonably be expected to lead, to substantial and grave injustice being
done. Counsel for the appellant submitted that injustice might be done
because it was necessary for the person administering the oath to be
familiar with the provisions of Rule 34 and of Schedule 6 to the Rules
of Procedure as to the correct manner of administering the oath to
persons of various religious beliefs and as to affirmation. Their
Lordships do not accept this submission because the oath must be, and
was in this case, administered in the presence of the judge advocate and
of the members of the court. It would be the duty of the judge advocate
or the president to be familiar with the rules in Schedule 6 and to direct
the Tuan Guru or other person who actually administered the oath to
comply with these rules. In any event the oath was administered in the
proper form in this case. '

- The only injustice which could reasonably be suggested is that the
members of the court, or at least those members if any who were not
muslims, might not feel bound in their -consciences by the oath
administered by the Tuan Guru. - This suggestion was made (quite
properly) in argument as a hypothetical possibility, but it has not been
alleged as a fact that any member of the court in this case did not feel
bound in his conscience by the oath. Their Lordships are of opinion that,
in the absence of specific averments to that effect, the possibility is too
remote to require to be taken into account. The members of the court
were all officers of the Malaysian services. Their Lordships do not
believe that any of them, whether muslims or not, would be guilty of
such a cynical disregard of his duty (both moral and military) as to go
through the form of solemnly taking the oath with a mental reservation
that he was free to disregard it. Their Lordships recognise that in
Malaysia, where various religious and ethnic communities live side by
side, there may be special reason to avoid even the appearance of
administering an oath which might not be felt to be binding by the
person swearing, and also to avoid any appearance of imposing a practice
suitable for one community on members of another community. But the
Federal Court, whose members are much more familiar with the local
conditions than their Lordships are, evidently did not consider it likely
either that a non-muslim would feel free from obligation under an oath
administered by a Tuan Guru, or that members of the public would
suppose that he might do so. In these circumstances, their Lordships
consider that the words of Lord Watson in In re Dillet (1887)
12 App. Cas. 459, 467 apply here. Lord Watson, referring to the practice
of this Board in dealing with criminal appeals, said :—

“The rule has been repeatedly laid down, and has been invariably
followed, that Her Majesty will not review or interfere with the
course of criminal proceedings, unless it is shewn that, by a disregard
of the forms of legal process, or by some violation of the principles
of natural justice, or otherwise, substantial and grave injustice has
been done.”

Those words were quoted with approval by Viscount Simon L.C.
delivering the judgment of the Board in Muhammad Nawaz v. The King
Emperor (1941) L.R.68 Ind. App. 126, 128. In the present case there has
been “a disregard of the forms of legal process” but it has not led to
“ substantial and grave injustice ” being done.

Tt appears that the oath was administered by the Tuan Guru to some,
if not all, of the witnesses whose evidence was heard before the appellant’s
original counsel withdrew from the case, but that error of procedure
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was not founded on in the submissions on behalf of the appellant.
Clearly it could not go to the jurisdiction of the court and it need not now
be considered.

A submission was made to the trial judge on behalf of the respondents
to the effect that the administration of the oath by the Tuan Guru might
be justified as being in accordance with the custom of the service. This
submission was rejected by the learned judge and was apparently not
renewed before the Federal Court. It was not made to their Lordships’
Board and does not, therefore, call for any decision, but their Lordships
think it right to mention the matter. The submission before the trial
judge was based on section 110 of the Malay Regiment Enactment which
provides : —

“ Any power or jurisdiction given to, and any act or thing to be
done by, to, or before any person holding any military office may
be exercised by, or dome by, to, or before any other person for
the time being authorised in that behalf according to the custom of
the service, or according to Rules made under section 52 of this
Enactment.”

There was some evidence in affidavits which were before the trial judge of
the existence of a custom of the service whereby the oath at courts-martial
is administered by a Tuan Guru. Their Lordships are inclined to agree
with the view expressed by the learned trial judge to the effect that
secion 110 does not authorise material alteration of the written Rules of
Procedure by some unwritten custom of the service which could not
appropriately be applicable to persons of all religious groups, but only
to muslims.

While their Lordships, for the reasons indicated above, have reached
the same conclusion as the Federal Court, they consider that the Federal
Court might well have expressed themselves more strongly than they did,
near the end of their judgment, when they said “ it is hoped ” that the oath
will be administered in future by the judge advocate personally. In their
Lordships’ view it is essential that, if any practice has developed whereby
the oath is administered, cither to members of courts-martial or to
witnesses appearing before courts-martial, by persons other than the
prescribed person, the practice should either be regularised by amending
the Rules of Procedure or should be discontinued at once.

Their Lordships will advise His Majesty the Yang di-Pertuan Agong
that the appeal be dismissed. There will be no order as to the costs of the
appeal to this Board.

3145563—1 Dd 8256156 100 4/83



In the Privy Council

CAPTAIN KAMARUL AZMAN BIN
JAMALUDDIN

V.

(1) LIEUTENANT COLONEL WAN
ABDUL MAJID BIN ABDULLAH
(President, General Court-Martial)

(2) MAJOR RAJA MOHAR BIN RAJA
SULAIMAN

(3) MAJOR GOH SEND TOH
(4) CAPTAIN FRANCIS HILARY DIAS

(5) CAPTAIN SIM KIAN PING
(Members, General Court-Martial)

DELIVERED BY
LORD FRASER OF TULLYBELTON

Printed in the UK
by HER MAJESTY'S STATIONERY OFFICE
1983



