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IN THE SUPREME COURT OF NEW ZEALAND
AUCKLAND REGISTRY

T.26/79

REGINA

TAMAITIRUA KAITAMAKI.

Hearing: From l4th March, 1979.

Counsel: Ruffin for Crown.
B. Mclean for Accused.

(Rape and Burglary)

NOTES OF EVIDENCE TAKEN BEFORE THE HON. MR. JUSTICE
SPEIGHT AND JURY.

MR. RUFFIN OPENS AND CALLS AT 10.37 AJM.
GARIA ASHEY WILLS BURLFIGH (Srvorn):

I am a Police Constable stationed

at Aucklznd Central zs a

photographer. At 8.30 a.z. on Sundsg 19th Hov, 1zst, at request
cf and in presence of Det. sgt Lynch and Det. Cantley I took a
setkes of photos at flzt 1, 91 Culgary St, Hi, Zden. From the

negatives prints have been mode. I now produce copics of these
in book form as Ex, 5. I prepared an index affized tc the

inside of the front cover which describes the nhoto:rzphs.

(WIINFSS FXPLAINS PHOTOS).
XD McLezn:

Photo 7, are you able to szy looking at that thoto whether there
vere fingerprints? I cant say whether it w-s, but I =zssume after

the photos were tzken an ez-mmn wd

be nnde.

Can you say at the time that photo was t-ken? phere was ne

fingerprint powder there.

Referring to photo 4, the entrance to the bedroem door tc which you
ref. thot does not annsar on the photo? In vhot way do ¥yoU menn.

vich

¥You conbt see inside the decor but you can see the rositicn vhere the

dcor is.
Is the steel well around the door?
The deor to the hedrcom is in the

“

To oy mwowledge there wauznt,
shaded arez of the »hoto dovm

there? Ro, thls is the - ctual doorvay nere.
Is the bedroom the front rocm of the house? No, from my memory

‘: 2
there was 2 lognge area to th@ lef

towards the deor. If you refek to

thend side cof the kitchen dowm
photo 1, therc is 2 zet of three

i i teb wd be | ~a, tnsn the nzll and ©
windows tc ieft of photo, thob wd be ieunze, then ithe hall and then

23 e lemAvenam

100,000/7/77 - 9834323 00800
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LR SE I (Sworn):
I live at flat 1, 91 @alg:ry st, Balmoral.

Vhen did you first move to that address? ibcut the 18th Nov.

I thinit it wus.

Vhich year?  1978.

Do you recall having a small gothering of people =t yr fl:-t cn
the 18th Nov. last yeor? Yes I do.

Was thot soon after you moved into the fl:t? ibout 3 days. It

was my third night there.

What time did the gathering finisn? About 11 ofc. I think.

What did you do after 11 o'clock? We took Teresa my girlfriend
who was staying the night, Teresa Wulf. Her, Caroline Jones

a friend of my girl friend's and Vzlly cnd myself, we tock them:
down to a nightclub in the city. Walls is my boyfriend.

How long were you at the night club? We woited there until
Teresa had gone to the night club, Teresz @il Caroline intended
going together but Caroline came back to the house with us.

There was Carcline, myself and boyfriend.

That time did you arrive back at the fl-t? 11,20 to 12 ofec.

What did you dc? We listened to the stereo for a while. We

left Teresa's two children and my daughter, Xt deys old, with

a friend. When we got back there was Wally, Ruby, Caroline and
me, We listened to the sterec for 2 while. Then they left zt
about 2 ofclock.

Bow zony personé were then in yr fl:-t? Myself, =my ‘ruchter and
Teresa's two 1ittle children.

Was yr daughter aslecp? Yes, she was at the time.

dow old was she them? 4About 9 wesks old. She was in & pram
right beside my bed.

What zbout Teresats children? They were in the spare bed together.
What did you do? I had a bath, fed my baby, and go: to bed.

As soon as I got to bed I fedl asleep as 1 was really tired throt
night.

Zow long were you «sleecp for? I cont really remcomb:r. The noxt
thing I remember I had a dream. Czroline the zirl there previocusly
but who had left, I had a dream....}iR. MCLELN OBJEGCTS.

You had anunpleasant dream or pleasant drezm? An unplozsant drean.
¥hat hasoened? I did 0 on sleeping until I had the dresn.

Then éid you woke up? Yes.

What did you finde I found there vns a Xnife cn the 1

neckx. The dream was-unpleasant. I drecamt Caroline hod a kni
throat and was swearing and cursin:z a2t me. I stirred -nd vhen I
turned zrecund I felt o mife -t my throat -nd scmebody lying cn
the right siZe of ne.

100,000/7/77 —96343x23 00068



10

15

20

[ 4]
[

What position were vou in? I wr ving on ry back cnd vent to
re

turn ~round zng found the ‘mife toe

ol
over the rizht side cof e, not compl
cide of me.

+

Did this person szy anything to yeu? %When I wcke I
teke yr pants off or 2all yr clothes, I cant remenber vhieh it .5,
I said Ne, =2nd then he pressured &y neck with She mi<e cxoin.

So I -ut them down to uy knees, so thoy were off, 2nd ne tock

then down the rest of the ey, After thit he asked @mc to tnke his
pants off, I cent remember if he hod his cver trousers on or just
hils underponts. s51id them down & wee bit and he tock them down
the rest cf the way.

Vhat wos this persen wearin:s? He had his Sop clothes on tut I cont
remenber if he had his Lop trousers on or neot, or whether he tock
them cff befcre he get on the hed.

Did he say anything® He did ask me to tole his pants off and I
refused and then he prossed the knife ot =y ncek ags

them down a little way. I dicént take them <own very for ns I

didnt want to, but I had my 1ittle zirl next to me znd the cther

two children and I didnt wnt them to be normed, so I felt I had to,
Did this person lying nlon:side you taite off his undernants? I

s1id them dovm 2 wee bit and he tcok them off the rest of “he itshigh
They were greens and yellows, they vere bikini brief, a strotch
nylon, scmething like th=t,

After that he wonted me to insert his penis. He said "sut ns inW,

I refused and he prescured the Xmife azain sc 1 hod to do it.

We had intercourse for a while. &fter a while he stopped cnd

locked ot me. His 2enis 1ss still inside me.

Jeow long did he have intercourse with you before he spclzz to you?

A few minutes. I cont remcmber novw long.

Hzd he nenetrated you? Yes.

Did nc say enythinz to you then® After we nhad sex for a while h
stoprped and locked at me znd he said "Oh my gcd you ~re the wrong
girl, I thought you were Sue", and he went on %o soy thi

hnd lived with for a few yeors and they hud bLrekon up and ac now
lived with a man named Gorth or gavin, I cunt remember which none.

At .\ 1, 4o 20 Yo 3, AT - - . PRI | -
ihen he acsked ae 1if the baby wes mine rsng I s0id vasn

1 6]
I
[$3]
[l
i3
(6]
-
g}
w
2
t3

3
ke
e By Pl 3 Ly -
¢ sure LI iT yms thern or 1o :er
f=
w
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Had he finishzd naving sczucl intercourse when he s.id you
were the vrong ~_rl? I think he was still insi e e but he
sof up on nis arms and locked abt ne.

How lonz 21d the sexual intercourse toxe place when he zaid
#ou were the wrong g¢irl? CCURI INIERPOCT

T,

Mot were you wezring? pefore he tock my panzies off ned 2
ourple nightie. Thot was all I hed on, the highiie ~nd ay

nonties.

Leok 2t px. S, the nizhtie, rccomise thite Yes thot w s the cne
I wms wearing that night. (ZX. 8)

ind thepanties, Ex. 7, Tccornize thosoeo Yes these were the
nanties (2, %)

What was this person wearing while he hnd interccurse i th you?
He had his top clothes on, I cant renember exactly,
ave h~d a shirt on as his arms were cevered, bdbut g didnt have
his underpconts on vhen we had intercourse.

'3

< 2 o tey . ~ - e £ v e T
-t w s yr pocition on Che bed while interccurse wus Unking

nlnce?

I think I wes in the middle of the Lod.

What position was yr bedy in? I was lying con my racit.

vhat did you do while this person vashaving sewucl inbercourse?

I yos crying, sobbing, and asking wiy he hnd picked on e, I
hadnt done anythinzg. I hadnt seen him in 1y 1life cnd he nod no
reason bto come into the fl..t and hove sci with ae.

Recolll where the Imife was 2t this stoge? During initercourse I
ccnt remember where it srmo, tut I wosnt thinkins o btoul the mife.
At thet tin was really scared :nd I cont remenber i Lhe imife

il

S

was at my throst or not, 1 zu: nct sure,

Lock zt the knife Ix. 9, ccn you identily thnte Ye:
the miTe he hod at zy throat.

Do yo8 have csny other

only cne thot size snd shade.
Is it a imife that cane frem yr ploce? Yes,
And you own 1ite T

-
ci
::?.
ct

+
0

b1y

- T 13 L3 L
vr f1-t9 Hc th © is the

¥ p-
<
)
wv
2
(6]
ot
I3
¢t
ct

Wd you produce thzot os IZx, 37 Yes.
Look =% this rlan now shown to ycu, doss

show the layout and description of yr flzt? Yes 1t
Look =t the nhotos Zx. 5, photo 1, vherezboubs is the entr-nce
tc v» ctm flat? There i1s one in tihe vhile perch. fh ¢ is the
kitchen entrance, ~né behind the sicirs is the bick antrroncs
ck at shoto 2, who i

¢
Yhen yvou retirsd to sed thot ni;

C,
[
ct

N
o
4]
Cy

i
c
i
{
¢
L]
‘..J
[l¢]
¢
1
r
@]
.
0

H
T
-

shut it not locked.

v 2] 3 S N - Yo N Te)
z e shtalub. & exsccied 2.r iAo 7 wired S¢
fter che c.one from a2 DITLVCLUls Shiags
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it wd only ve unlocked 7or an hour,

Does photo 3 shovw the inside of the kitchen? Yes.

hoto 4, vwhal door is shovn there? That is the Zeor Irom
the back entrznce behind the stairs.

In the nhoto ¢ wd you point cut the entrance te yr bedrcom?
‘he cne on the lefthund side - sorry, the rl,anhanc sice.
Is that the bedroom you were asleep in th t night? Ih-t is
Yhat does photo show? Ih-t is the bedrocm I slont in th-t
night.

Wherezbouts dees yr baby usually sleep? In the nrom bLesice the
bed.

Look at nhoto 87 Yes.

Was yr young child asleep in the pram thet night¥ Yeos, she alveys
sleceps thru the nizht,

Where wns the pram situated this nizht? In the scne vosition

as shown in the photo.

Look at thoto 7, during this incident recall when you first saw
the imife? I saw the imife - when 1 came back from ringin: the
police, it was lyinz there but I didnt see hia 2ub 1t there and I
didnt imow when it wrs put there.

After this first act of sexual intercou se did the ~ccused talk
to you? Yes he did. Be talked =bout, when he szic nCh oy Goq,
7ou are the wrong girl®. After that we were fzlxing ond then a
xnock came on the door,

(./‘

3]
2

Before the lmock comie what and you been talkins obcut® We h-d
been talking wbeut thins I stated, I was tae vrengz irl, he

n2d been living with a girl Sue, she was now living <Zith o suy
Gavin or Garth. When the Xmock came I tutom:tically ¢t up to
answer 1t, and he told me nct to. Durin: the conven he h-d
asked ne if Louise w.s my dcushier cnd I a-4id jCS I had rlso
told him there were two other children sls
Vhen the knock come 7 got up to answer it.
He said no. I said if 1 didnt answer it ske wa e werriaed. the
xnocked ¢ few times so he snid all ri ht gzo and ansver i:. I -ent
to the deor -~nd answered it :nd said gool dry snd she 22id sorry
It late Itve hemm donecins:

she wesnt sotber,
bedrcom where she

For Cod's siie Taresa dont go ic sieese Sha znid o

-

I lecoked cut the windew and sov 2 Sumbier

1% I ~sked if he hod, brou-hi hor home and I szid éo
you ~ont to “rins hin in and che gedd 1o door tell
2im I have zone to slee. I locked cub the <rindew c77in znd the eo
had zone. 4And when L locked buek Teresa ims nsleen. 3¢ I went bock

2, . P P P i L ey ey e ., < i b 7 - Letm F - o
5o uy “z2ushier to seeif she vos o1l Tint, LP raythins hooponed o

100,000/7/77 —96343x23 06600
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I went back tc oy bedroom and he was stroking her fzce. T went %o
the end of the bed and locked at the baby and he jrobbed my -rm

and pulled me on to the bed nnd went over the bop of =y ztonmzch

so I dednt move and put his hond cver my mouth. I manzged to tell
him I wdnt scream znd he tcok his hond away and sald *Y¥ou'd

better bloody not". At this %ime he was fully =rect. I cant
remember 1f he zoi me to insert hin or he did himsels « At this

time it was burting. I had hcd stiches from the sirth of ny

baby and I was scared he wd tear them. He wms hurtin- a2 lot.

He said I am too big gor you. I was erying again and he got

exclted, and he thrust harder ond harder and I am sure he
ejaculated the 2nd time =s he got excited. We hud sex.

Before he hzd sex we had orzl sex. Ee(c:ozznn:?.tt:ed orzl sex on me.

By that time he was fully erect and then we hud sexuzl intercourse,
How long did this 2nd act of sexuzl intercourse 1 st? T c-nt really
remember how long it lasted for. 15 to 20 minutes I ZUGSSs,

What happened then? While I was lying on the bed I locked over and
s-w his jacket there. He zot up and 2ot dressed and he rsked nme if
he cd see me again, I said I havent got nuch choice have I,

Then he asked me if he cd ¥wek come back at + to 11 anc I said again
I havent got much choice. I wns pretty shakey. After that he left,
he walked out thru the kitchen door. I waited for o favw minutes zs I
was seared he might be waiting tc see if I ranz anyone. I waited nnd
locked out the lounge dindow but he was nowhere in sicint, At this
time Teresa's two little girls hed woken up and cume out. I told them
o be good girls and that and went straizht up to uy next deor
nelghbour, a friend of mine. I went tc knock on his foor =nd I
knocked cn the next door people and after = while I reslised I had
knocked on the wrong door. So I went to the right docr znd went inte
nis flat and told him what had happened. I was sezred tc ring the
police as I was scared he might come back again, and I decided not to
ring the police at first, wut then I rang the police nct socn =fter.
The name of this person you went to? Mervyn MeAlpine.

¥hat did you tell him? I said some cofonut had broksn into the flat.
I just told him he had raped me, I was really shekey. I didnt want to
go into every detail. Then we discussed whether I sha rin~ he
police znd 1 decided T hud better ring them in case he crme b cic.
Ther I had my baby crying again sc I went do'n %o the baly =nd he
wasnt there, I was scared that he zi-ht h ve come back.

Mzt did you do with the baby? I i=d her, :2ve nor her botile,

Do you feed yr baby at nizht? I foed her with her bottle and 11 olx,
and she usually sleeps right thru £111 7 or 8. She hos dene Shnt
since she was a aonth old.

P

100,000/7/77 —~96343x23 00000
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Remember what time it was you left the £fl:0 to go and see

vr neighbour? I guess it was between 6.30 and 3.45.

The only time 1 ever remember wzz glancing T the clock vwhen
Teresa came home. I didnt look Tt the clock, hut I guess it

;253 about .30 or guarter Lo saven.

What w-s the time you last saw the clock vhen Teresz came in?

It wus ten past six.

Ihisperson thet hod sexual intercourse with you wd you

see him in court today? ¥Yesc, he is siiting cver there, in a

blue shirt. The Polynesian sitting over there (accused).
Semenber vhat he wore that nizht® I remember he h 4 lizht hlue
trousers on, and a checkered blazer jockst. I -ant remember the
colour of his top clothing. He must hove hud a shirt on as his
arms werent bare durinz the nizht. £1s0 he h.d 2 gold ring on
nis finger.

t'as there anything distinctive sbout the ring? No 211 I cen say
is it was a gold ring, I cant even remember hieh finrer 1t wms
on, cut it was a gold ring.

Did you subsecuently make 2 formal complaint to the polices Yes.
Some time after this incident can you recz2ll seeing the

accused somewhere? Yes a few weeks after it nappened, wally

my boyfriend, nis sister, and another friend of ocurs, was
driving down Dominion Rd. He was at a bus sicp outside Burnley
fee. I recognised him cnd I 5-1id to welly =y boyiriend thut it
was definitely him. MR, MCLZAN OBJZCIS. OVERRULZIC.

After seein: the accused ~t the bus stcp 4id yvou make crrgts

for the poli-e to come9e Yes, what happened, we saw him there.

I said to wally it was def. the person and Welly turned the cur
around and he was at the bus stcp still. When we prssed 1t seened
as if he recognised me. Ve went down and turned arouné and czme
back and a bus pulled up. It wos obvious hs wd zet on thes bus. /
I wvas going to give Ruby some money to set on the bus and £ollw
him but there wasnt encugh time so we followed him te Symond
Ruby zgot out of the czr and Tollowed him at Symonds St. snd 1
gct out of thexgm car and phoned the police. fHe was about to
get on zrnother bus when the volice arrived He know thi bt ihm we
were following him and ne seemed to recoznise ne. He had genc

5t

-

L 4]

inko a butchier's shop =nd zfter thot he sow me. FBuky wes cn

the same side as nim, de saw ne call Ruby over

gilve her the money tc gel on the bus to fellow nim. Just then
the peb. zrrived s=nd pulled him o © the bWS. '
4s I went to cnswer the deer I zut my roke cn and during the 2nd
intercourse it wasnt trken off, he juct julled ne cn the bed.

I had my ni niie and robe cn. I »roduce the robe os Li. B.

100,000/7/77 — 95343123 00008
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MORNING ADJCURNMENT 11.30 A.lL
Rﬁsmim 11.45 A‘Ii'

Look a2t rthotos Ex. B, photo 1, on the richt oi the photo 1is
that the entrance to yr flat? Yes.
The wihdow on ground floor at the left what window is thot?
That is my lounge window.
Whatis that smell window in between kitchen and loun:e wind ws?
This is the spare bedroom window.
The jacket BX. 10, how does that compare with the Jacket worn
by the accused that night? That is the jacket.
The Lrousers Ex. 13, what about those? ZThey are the trousers.
And the underpants Ex. 14, how do those compare? They zre the
underpants. '
Later on the day after this incident were you exzmihed by
. Pearl? Yes, the police doctor.
After you hnd seen the sccused this perled of time later and
arranged for the police, did you subsecuently gc to the police
station? Yew.
What did you do when you arrived there? The pet. asked me if
1t was definitely the man, was I sure in my uind. He to.k
me into the rocm where this man was, there was hinm und znother
Det.
Did you say anything? The Det, rsked me if that was the man.
T said yes that wss the map who roped nim. 2He said I havent
seen you for a lonz time, but I hadnt seen him tefore in xy
1ife so I dont know why he szid that. As I walked out there wna
some conven mt ; dont remember what it was

XD Mcleans

Putting aside any questions of force, were ycu capable of having
sexual intercourse at the time of this incident? Yes I was.

Do you remember approXe vhat time it was when the accused woke

you in yr bedroom? I guess 1t must have been about 4 ofc, in

the morning.

This vhole incident from the moment you woke till the moment he
left the house, czn you estim:te how long clapsed? About Z hours.
vhzt is the date of birth of yr baby? =2ist Sept. 1978.

when you woke up were the bedclothes over you or not? They

mustnt have been as he didnt take them away from me when I voke up.
So the ~ccused was under the bedclothes? No.

I think ycu said you werent sure if he had his trousers cn? Ycse.
Is yr memory of the sequence of avents this evening clear? Yes I
do remember what happened.

+s the secuence clezr in yr mind? As I cxploined ® my lawyer,

[+ Iy

100,000/7/77 —~96343x23 00008
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thinss that happened I remembered later on which I h-dnt told
as they h~nd happened.

when you -uve yr evidence now znd relased what hed nappensd, cd
it be the sejuence wus cut of orcer? Yes, it cd be cusv of order,
but I menticned everything that hanpencd.

Ifevidence were given to the effect that sccused aot uncer the
bedclothes vhen he initiclly entered the rocm? Fhe bedelothes
werent on me when I woke up.

When you wcke did you hear the zccused nck vheiher he cd hove
sexual intercourse with you? He didnt ask me. He told me to take
ny pants cff,

Cd he have szid it ond you didnt heor him asik if he cd'hsve sexual
interccurse? Ho. I didnt hear him ask.

Did nccused stcy in the bedrocm throughout this
You say you left the bedroom in order 3o open the dcore
is i ht.

Bid you leave the badroom location? HNo.

Waille the aon was Shere? Noe.

Wd you look at the photos Ex. 5, Ho. 4; is th-t 2 photo of the
docr which Teresa Wulf came thru? Yes.

That was not the door that was unlocked is 1t? No.

If you look at photo 1, is that door Just referred to in shoto 4
under the stairwell on thz lefthand sice? Thotb is ri ht.

Is it nocsible to see the door in photsc 4 frou yr bed? lo.

Not from my bed.

Is it vossible to see the spare room from yr 2ed? Yes, 1t was
at thnt tinme where ny bed was.

Photos 5 and 6 show the plzeing of yr bed® Yes.

Photo 6, the lefthand corner of that onotc, does th.t show yr
bedroom door? Yes.

Is it from yr bedroom or from any part of YT bedroom are you snble
to look out the spare rocm window? Nc.

The spare rocm window is shown in phelo 1? Thut is ritht,
You say in yr evidence taat you were crying the first time the

accused had sexual interccurse with you? That ic rizht,

I put it thot it wes the 2nd oceasion on vhich recused hed sexual
intereccurse with you th:it you were crying? I wrs crein: both times,
but more on the Znd ocezsion.

"

When you z.y ycu were erying in vl-tion 5o She fipat cecngion,

is it that ycu were merely having sanll fears rom 7T yae? Hot

» I was crmlng.

Were you sobbing? I w-cont sebbing, not rully scubin ., i I ws
crying: I wos scored, I didnt zeb toc
ne with the knife. The 2nd ccersion T s scubing

- .
PR oy ~
P ROS NI &4 :,— in R

louder on the Znd occzsicn thon the first.

100,000/7/77 — 96343x23 06660
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The first occasiocn ere you tryin:
erying? T was crimz, I cdnt hide it vers -cll
I thought you said you were up

crying? lo.

Well wus 1t you vere trying to minimise yr distresse Yos I didnt
wvant to show it, I cdnt very well do much with the knife 2t my
throat and my baby daughter in the nrom beside me. I diént ‘moy
what he wvd do.

W4 you agree on the 2nd occasion it uas cbvicus you were upscei?
los I was crying more.

4And 1t was obvious you were crying and upset? Yes.

wd you agree on the first occasion it mlzht not be obvious you
were upset’ It was obviocus but T tried to keep myself as

calm as I could. You can sce if anyone is crying.

fere the 1lights cn in the bedroom? No they "rerent.

What sort of lighting was in the bpedrocn? The blind was UD.

I always kept it up so that if baby woke up at sll I ed clways
see her without putiing on the like to wake her up ccmplecely.
Also the Iight in the toilet was on which does show thru the
house, but not brightly.

When you first woke it wzs dark? Yes but bthere was a bit of
lizht thru the house.

Do I understand yr evidence thot you were making a sobbing ncise
during the first act of sexual inter cour"e? I wasnt really sobbing,
I wns crying, but it woont sert of = how can
erying, 1 was making 2 wee W : of noise, wat
loudly.

Cd the noises you were making thru first act of sexual 1/course
be confused with noises of affection or enjovment? certainly not.
I didnt enjoy one moment of it.

The question I asked cd the noilscs have heen cenfused with
noises of enjoyment# No, when tears are co & ¢ul of = personts
face when hoving sex, well I didnt cppear exited or snything
like that. He mew I wes crying, he mew I wasnt enjoying it,

I really was sczred, I hed a knife at =y throat.

2in it. I wos

[ 3o BN 221
$ot

Ir 1t was szid in evidence you appeared no: o be objectin
or to oppear to be enjoying the fisst act of cxual i/ ceurse, wd
you disagree with thri9 Yes I wi. I = lay t4cre, i dicént do

anything, L had to lie there with the lmire Shere.

In yr evidence in chief you szid you a~d n ccaven with the uccuzed
noout the bob ? ¥Yes he did ook me 27 the beby s mine.

I toke 1t the baby is yours? Y23, moct certainly.
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Cd that convsn takinsg vlcoce after tae 2nd act ¢
intercourse? No. During the tine that he stopped having

sex with ne znd he wos talking -bout thisSBe, that sort of
thing, I think it wes then he .sked me. He did ask me if
Louise was my child vefore the imock on the door. I also

saild I had two other children in the flat as well.

At some stoge he nsked your aze? Yes,

Did you answer 18? Yes.

Was that true? Of course. I am 18.

I think you said in evidence th-t you bvelleved thz zecused
ejaculated cn the 2nd occasion of scxual interccurse? Yes
that is rizht.

Areyou able to say whether he ejaculated the first tine? No.
Cd he have ejaculated th first cocecasion? I dont think so.

As a result of these two -chs of sexusl intercourse were you
worried about gettlng presnant? I didnt think of thot at the
time. ®hose thin-s dont come to mind when a person :ets into
yr flat and does those thin:s to ycu.

After inbtercourse did you fear you. mizht become preznantey 1
didnt think of that. I was very upset about %the vhole thing,

I didnt think of getting pr¢gnmt. I did think of it a few
weeks after, I did wonder vwhethor I d zet prognent,

Did you discuss the possib. or gzebiing pregnant or cihervise
with Mr. xIcAlpine? Ne.

Didnt you discuss with ip, McAlpine vhether cr nci to call

the police? Yes that is richt,

I put to you one of the factors which decided you in “avecur
of calling' the police was the fact you niht h-ve got presnant?
I didnt think of zetting mremmant af the time., It wog the foct
I wonted to catch the person.

Was there anything in yr mind at any stage up until the time you
saw the accused at the bus step, wazs there anything in yr mimd
that you might need an abortion? No I had asked the police at
the station, or they nsked me if I did want to et a morning
after pill in case anything happened, but I never did.

You said you answered the door to yr fl=t wmate after the first
act of i/course? Yes, she wnesnt a flat mute, she was a cirl
who intended to stzy the night.
Ihat wos the girl Teresc9 Yes.

At theot time you scid it was ten pa.,t iz? That is ri-kt,
Sc is it up to thet point of time accused

some 2 hourse Yec, I cnly sstim-ted the time as being 4 o'ec.
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Was Miss T
When she czme thru. the front door did she need any

assistence? No I walked to the bedrcom with hor. I tried to
get her to stay away.
You took her to spare bedrcom? Yes.
From spare bedrocm you can see the deocor of yr rcom? Yes.
Did you zo to the window? No I didnt zo rizht to the window,
but it 1s a nzrrov whmt room and you c:n zee cut the window.
There was a car outsice the windowe Yos.
Was 1t parked in the forecourt? Yes, porked cbout here.
(Indic-tes).
Were you ~ble to 2stimate how nmany feet thot iz from the
window of the spare bedreccm? I dent imow hov far the case ves
from the spare bedroocm wut it was in the park lot and I cd
see there was a Buropean malc there. ie was young, but T didnt
look that much to study hds aze, Just an European mnle there.
Younz? Yes thot is riznt.
¥4 he be under thirty? I guess he wd be under 30. e dicnt
have short hair, hz had 1isht ccloured hair.
Was it still ark at this timo? Ho completely deylight
COUNSEL'S QESIICN INAUDIBLE? TIThere wasnt a2t thzt tinme.
So the person in the =Exx car cd see in spare bedrocom? Yes.
He wd pe able %o see you in yr dressinggown? If he locked.
How long were you in the spare bedroom? 4 couple cof minutes I
guess. I didnt time everything thot ha,pencd.
Low long were you out of yr bedroom frem the tine you left o
open the door to HMiss Welf? Not very 10‘13 ab all.
flow long wd you eostimate? 3 to 4 minute SUPDOSE.
Ca it be lonzer? I went to the door, i cpemed the doovr, lot her
in s traight to her bedroom, as in the becdrecom I wrgs a couple of
minutes. I looked ocut the window a courle of time~s :ndé went
straight to oy bedroom as the baby wus there.
Cd you be cut of yr bedroom 15 minutes? In no -avy.
Are you avare when the person in the motor vehicle lefte I think
I heard him leave. It ed nave been abcut 15 zinutes.
Where wereyou at that tiue"?Tn the bedroom, in ny hedroon.
8o for a
yrithin a 1 feet of the spzre bedrocnm indow thit had ro
curtains, is thst rizhi? Yes.
From yr bedrcom you ~znt see thru the wdnscw in theo spare
bedroom? Nc.

eriod of 15 minutes this Zuropecsn young male was

2
fa

I thought you said that accused nover left yr badroenm, ic thot
ri-Bt? Rot vhile I was in the bedroeom and he ¢isnt walk cround

1L ek

vhile I was in Teresa's bedrocom unless he tiptczd.
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As for as 1 was in the spare becroom accused didnt see me.

I just didnt stay in the dcorway. When & irent over to talk

to Teresa I went right in the bedroon.

He cdnt see you at that scage No.

Did you . ttempt to signal the man vaiting cutside in the care I
didnt think of it 2t the tinme. _

I cdnt stay in the spare bedrodm toc long wibth ay child in the
room aleng with thet mean, "

If your story is true, you vere subjected to a rnpe for almost
two hours, and the zccused then let you get up from the ded and
open the door to some other person? Yes.

He then let you go into another rocm vhere he cd not observe you?
He let me go to the door to answer the door ~s I tcld hinm

it wos the children's mother and she wd zet worried if I didnt
anxwer the door. phat was the cnly recson he let ne 2C.

You wént now 1f Miss Wulf brou-ht some i{riends buck? Ho.

From the convsn with Miss Wulf it seemed likely she nisht

intend to bring scmeone back? I dent think so. Had she wanted to
bring him in she wd hove brou:ht hin to the dcor. She wdnt have
told me she wanted to sleep otherwise.

I didnt think of it -t the time.

The estimates of time you were out of the roc
didnt look a t the clock every 5 minutcs.

Did Mlss Wulf so into bed ond go to slecep? I cant remember if she
zot under the blankets or stoyed on top.

Did she undress? Shg?qggk h.r clothing off. She didnt tzike her
shoes off. ©She was drunk when she got home.

She was asleep fully clothed on top of biankebs? Yec, 1 dont
know if she took her shoes off.

Were you nistaken abcut thTtE I cd be zvout her shoes, but I

#ow she didnt tske her clothes off/

When she talked with you was she cuile ccherent? Did she talk
clearly? I ¢d hear whot she was saying but in a drunizen stote you
dont talk how a sober person wd talk.

I draw yr attention to the knife, did you ~citually zec tho knife
at any stage throughout the rape or n:tempted rope? *he mifs was
at my throat, I cun remember it clearly -t wy thror: durinz the
first intercourss, but after thzt I cont remember i: wns.

Did you see the knife at 2ll? I saw the Imire vhen I hé bocen to
rin; the police and I noliced it cn the table by oy bed

)
B
[y
w

]
¥
!
2
=3
(¢
m

[ o

ol e

Pid you cee the !mifé in hands of accused? I did see it in the
hands of accused, I didnt see it but he muct n ve hod it ty push
it in oy thra .
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Is it a fact you 'elt scmething at yr throate Yes.

And assumed whot 1t wos was o imife? Well it is so thin and sharp,
You ~ssumed it was a knife? Yes.

fou didnt see the imife? I didnt see it...
At any stage? Rot until after I come back [z
The only time you saw the imife then wvas after you hed rung the
police? That is right.

So for the spzce of approx. 3 hours you dic not see wccused
holding the limife at any stage, is that rizht?  Yes,

You gave evidence thcot when you woke up you felt something
pressing yr neck? Yes,

And also said that when you fried to resist ycu elt the
pressure incrense on yr throat? Yes.

After the accused commence first =ct of sexual intercourse did
you feel the knife pressed :zgainst you at any ctage? No.

You zave some evidence of the zsccused commititing orcl sex? Yes.
¥When did he do that? Did he do that with the Xmife in his
hand? No.

You said there was a party at yr house earlier? Taere wasnt really
a party, there were 29 people there, we had a £ w drinks.

A small gatheringe Yes.

At that gathering....INADDIRLE? They did after we dropped
Teresa off, They had bread and butter and jam.

You have a very small flat? ywell not small.

Wid 1t be possible for that knife to be plcced>besi&e yr bed

by some gerson wio was at thig social gathering vhen oziing food?
No.

Quite certadn about thzt? (uite certain.

In yr kitchen you h:ve other knives? Yes.

You have sharp imives? Not at the time I didnt ne. I had omly
been there 3 days and 1 hodnt shilted in vroperly.

Was there a bread imife there? No I dont think so.

Cd there have heen a bread knife? I very much doubt it.

What about & carving knife? No carving lmife, nc.

How many knives did you hzve? I had a cutlery set and a faw odds
and ends from othecr cutlery sets, that was all.

That 1s not a very sharp kmife is it9 It is, it has 2 very thin
blade and 1ts jagzzed.

Vhen yr girlfricnd Iliss Vull came home vhy ¢id vou nct soy to her
th- L you were being raped? I cdnt say tco much, I didnt hove bime
and I didnt went to meXe too much noise as my dcushter

with that perseon. I didnb wont to railse his ~tienbicn tc whnt I
was saying tc her too nuch.
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Is your flat adjoining another? It 1s almost cn the corner.
There is our flats, znother section of flats and then there is
Dominicn Rd.

When you Wetﬂoﬁont door, why didnt you :cay it was yr
husband? I didnt think of it.

Why didnt you say it was a man? I didnt think of it. I kmew it
wes Teresa dmok and it was the first thing that came to ze.
During the £ hours didnt you try to escape? ily daughter wcs in
the flat, the two 1ittle zirls, I wasnt going to leave them
alone, Bzd X dcne so Cod knows what he was done.

Cdnt you escape? There wes no way I cd take the 3 of them and
get sway from hin.

Did you think to escape, yes or no? No.

Vhen there was the kmock at the door why didnt you pick up

the bab- and go to the front door with the baby? That wd hove
risen his susplcions straight away to »pick up a sleeping baby
and go te the door ans answer 1c.

Did you think of doing that? Ho.

You put on a dressinggown though to answer the doore That is right
Vhere was the dressinggown? Hanging on my dcor,.

Is your door open or closed when you got up to open the door to
let Miss Wulf in®? It was open.

Was 1t open vhen Miss Wulf{ came insice tunc housc? Tes.

D id Miss Wulf go past yr open doore Yes.

When you went back into the Ledrcom was the door still open?

Yes 1t was open.

Did you close the door as you went in the bedroom? Hc.

When occused left did he close the bedroom Jdoors iic.

You suzy that yr dressinggown washanging cn the door? Yes.
Vhereabouts on the door? On the door handle. The deceor wus

open against the wall and it was on the knob facing in the
bedrcom which wd be the outside door handle if yocu opsn the door.
When you go to bed do yocu l:ave yr bedrocm door open? Yes.

When you got up to open the door to Mlss Wulf you had presence
mind to put on yr dressinggown? I am not in habit of running
arcund the house with no pants ¢n and 2 short nishtis.

If you had gone tc the door just in yr nizhtie it wd be unusual?
awfully unusual.

The nichtie is very chert isnt ite Yes thet is rigat.

Well then vhy did you wish to conceal frem Iiss Wulf the fact
that you asd not ot much clothing on? Perhaps beczuzc I deat
like people leoking =t my almo:ct naked hody.

But 2l1so, a ropist hod been in yr room for approx. 2 hours? Yes.
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And if you were still worried a zirlfriend mizht see you in a
seml naked state? Its an czutomatic reaction for me when I walk
out of my bedrocm to sut z robe over.

Did the accused tell you to put on a robhe? lc.

Did he tell you hat to say to the rerson at taes door? No he
Just wvarned me thet I had better not tell her wnat¢ was happening.
On reflection do you think you cd have signzlled yr distress to
Miss Wulf in numerous ways? Sorry.

On reflection do you think you cd siznzl yr distress to liss
Wulf in numerous ways? I tried to ¢t as calmly s I could.

My child was in the bedrocm on her own with that bedroom. If I
had upset anything 7 dont know what he had done to my child.
H-d accused made threats to yr baby? No.

After the initial stages did he make any threats zgsinst you?
He did rcise his hand to slap me a few tinmes.

Sureit was a few timess It wvasnt only once.

At what stage did he rcise his hand and slap you? “as thet
before or ~fter Miss wulf came home? So ry, I cant remenber.
You scid in yr evidence when you came into the room the zccused
might have been stroking the baby? I know he was very close to
her and looking at her.

Throuzhout the whole 3 hours of this incident did he ever moke any
move towards baby to cause you concern? No.

On reflection do you think yr fears relating to the baby were
groundless? During the time he dldnt harm her or anything but I
wns naturally scared for her cnd Teresa's children. She was only
2 weeks old, she cd never defend herself. )
After you went into the bedroom the 2nd time I think you sa d you
had oral sex with accused? He had orzl sex with nme.

How long did that taker I cunt remember how long it tcok,

I have asked if he haod'a kmife at th:t stage? Yes.

And you say you cant remember? I Jont think he did have 2 knife.
Your position on the bed with oral sexy I -as lying on my buck.
Was yr head towards the headboard? It wnsnt towards the
headboard. _

Where vas yr head? I cant remember, I was moving “rom side to
side, I was crying, I didnt lie there in one position,

How long 4ié the oral sex toke rcughly? A minute or so, I anm
not sure.

Wzs it that the defdt or cccused was lying between yr less so
nis feet were below yours? I dent think he w.s iying, he wrs
crouchinge.

Haod you known the position of the knife, wasnt it sossiple fo nut
cut yr hand? I didnt know vhere the mife wos ab thot stuze.
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Hod you moew the zoon of the mdfe s 1t coszinde for you
pus out yr hond and tike hold of the milfee H:d I imow vhere 12
wes perhaps I misht have, I dont Imow, It Z2idnt hzopcne.
You z=aid om the 2nd coecsion you hedé sexzunl interccurse with
cecused yeu vere hurt? Yes.,
Was it the noin only commcnced after the sccused hod inseried
his perdis? Cn the flrst oceasicon 16 ¢id hurt but e ucsat full
erect, he waos erect &moush o be inserted, ut on the Znd time
he wos fully ereck, and he wos rouch.
ind he was able to insert himself? Yes, I dont know how ae did
it, he just did it.

Re=2D Ruffin:

Tx. 9, vhere do you normally xeer that? It sus normally in

the kitchen. I dent usually toke my knives or kiichesn utcncsils
all over the flut.

YWere you zware wvhere thot particular Imife ws befcre you
retired to bed? Probably om the kitchen takle or the sink.

You have been : sked nboui the possibilily of cseaping, vhon

you went to znswer the door did you think ~bout vhat the accused
micht do to your child? CQOORT INIERPOSID.

Dad you think cbout the other Hwo childrem? I was scored for all
of them bul mostly for ny Jaughter as she wms in the sime Tooha

LUBCETOR ADJOURIMENTzY P.H.
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RESHED 2,15 2.H.,

LWL PEATL (Sworn):

I am a duly qualifisd =né raosistered medicel proctitioncr in
practice at 327 Manukau Road, EZpsom,

On morning of 12th Hov. 1878, did you =2zomine a person named
Marg-Pet Fox at 4k1d Central p.station? Yes.

Wact were yr findings? My findings were entirely normal exzcept
vhen it come to - zamining the zeritalic., There was nerked
tenderncss at the entrance to the vaging,

Was there anything else not normal? No.

ZXD McLeans

From yr examn was there any rcason why Miss Fox cd not have
sexual inkercourse? Ne.

Anything to prevemt her having scxual intercourse? Ic.

Is yr recollection that from physicol sx-mm there ics ncthing
wrong with her? HNothing excent the quite marked tenderness at
the entrance to the vagina.

Is it thot when you zxemined her vaginz she szid ouch when you
pressed it? Just the fact of examining her in the ordinary way
she expressed ccnsiderable pain by flinching and saying it
hurt her.

HENRY WILLILIE (Swornm):

I now reside at Kin-sland. I sreviously lived lcst year at
flat 1, 91 Qalgary St.

How long hed you lived there?  Almost one yerr.

When did you leave that address? The 1ith Nov. 1978,

¥Who lived zt that address with you? iy wife and my baby.
What is yr wife's name? Philomen Kareka.

Did anybody else stay =t yr flat while ycu were there? Yes.
Whe was that?  Tongaroca, a workmcote of mine.

Was there ever a girl named Sue living at yr £f1-t vhile you
wvere there? No.

Do you imow yr wifels girlfriends? Yes.

Does yr wife have any girlfriend nsmecd Sue?  XNo.

Do you know the person sitiing here (accused)? o I hove newer
seen him in my life.

ZXD Mclean: Ho questions.

CCURT: Look at the photos, th-t dewmsboirs £1-t i3 where you
were living? Yes.
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I live at flat 6, 33 Calgary St.

Did you now a Miss Margaret Fox? Y¥Yes.

Where did she live? At the flat just down below mine.

Were you living at th:t address in Nov,. last year? Yes,

Recall an incident in Kov, last yeur involving Miss Fox? Yes.
Remember when thut was? Yov. 19th,

What happened? She woke me up zbout 3 to 7 in the morming., I
heard a xnock on the door and she said cd she use the shone.
She said she hzd been done over. Before that she id scmething
had happened that I wdnt believe her. I s2id what was . that.

She said she had been done over. I didnt velieve her ot first
and all that, tzking it as a joke, but after looking at her she
seemed = bit pale =round the face.

Did she ssy anything else to you? Thet she hr-d been done over,
Wes that all she saild to you? Ib wd be zbdut 211 1 sup-ose.

All I can remember znyvay.

Hov long was she at your fl:t? Apout ten =ins. 1 prosune, round
about ten minutes.

After she hod told you this whot dld she do?  She
thought for a moment znd wendered if :zheo

not and I szld that was over to her.

Were the police telephoned from yr address? Yes.
£nd did Ylss Fox leave yr flat after thot? Yes.

S
shd ringz the police or

XD McLean:s

Did you ring the police or did Miss Fox ring them? iss Foz rang
the police.

Did she ring straight away? She thousht for a moment.

Did she say shall I rinz the police or werds to thit affecte Yes,
something 1like that.

How long was she indecisive? Possibly a minute.

Did she tell you any reszson why she might not ring the policc? uO,
not at all.

When you cpenecd the door how did che nppear Lo you, was she
excitable? J¥st lightly sort of.

Was she hysterical? No, not hysterical.

Did she appear very upscte Ho, not very, just white ohoub the ~ilis
i suppose.

A 1ittle bit pzle? Yes.

In the cther respects wos her behavicur uvnusual? Tell 1is hard o
tell really.
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Waos there anything zbout hner appearznce =t all which led you to
pelizve th %t she had been agsaulted or raped? Only by the paleness
around the face.

Did you see any physicel injuries tc her? No.

Re=XD Burfin:
Ho questions.

IERESA MARY FRANCIS ANNE WOLF (Sworn):

I live at Mb. Roskill, T have two children.

Do you know a Margaret Fox? Yes.

Vhere does she live? 81 Czlgary St.

Recall in Nov. last yesr meking arrgts to stay the ni hi at her
place? Yes.

Were yr children to stay the night =t Miss Fox's plsce? Yes.
Remember whot day that was? No I cant.

WVhot did you do that evening, did ycu zo out somewhere? Yes.
Where did you go? To a nightclub.

How lorg were ycu at the nizhtclub for? VWhat time did you
leave the nightclub’® When it finished. I got heme about seven,
T an not sure.

HBad you been driniting in the course of the evening? Yes.

What had you been drinking?  Beer :nd whisky.

Remenmber how much you had bo drink? No I cdont.

¥hat sort of condition were ycu in when you went back tc tho flat?
I was very drunk.

How did you get back to lfiss Fox's flat? 4 guy gove me a 11i7%
home as faor as I remember znd I nust have crashed.

Remember what sort of car he drove you hcme in? Ho.

What race the person who drove you home? I dont rememper thot either.
Did you have 2 key to the flzt? No. /

Hov did you gain entry to it? Iarg.ret opened the decor.

Which door did you enter the flat through? I feel it was the
front dcor.

Look at the photos Ex. 5, photo No. 1, wd you indiczote which ccor
you went in? Around the cide,

How did you atiract Margaretts attention tc cpen the dccr?® I dent
remenber, 1 think I must h-ve been bangin: on the docr.

What haprened? I walked in and walked straizht dowm te the last
room and I must hove crashed, that is 21l I mow.

Do you recognise this layout of the flat? Yes.

Which bedrocm did you walk straight t? I come in thru the front
docr, I saw somabody sitting on the sile of the bed, kept cn
walking and went straight into the spire room.

100,000/7/77 — 96343x23 00080



10

15

-21-

Which rocm are you referring to when you sov Scmepody sitting

cn the side of the bed? The first room.

Whose rcoem was 1te Margaretts room.

What cd you see of the serson sitting cn the bed?  Remenber
what they loocked like or vhot they were wearingf e I just
Temember someone sitting there.

Yhat did you do vhen Jou arrived a2t the spore room? Fell zsleep.
Did Margaret Fox say anything to you from Lhe time she opened the
decr znd the time you went to sleep? She was =mumblin: about
something. I cdnt understand it. I was too tired, too drunk,

22D Mclean:

When you go: home did you zet out of the notor vehicle and go to.
the door withiout assistances Yes I think I cid.

Did you wn2lk do'm the hallwzy to the spare bedroom with
asslstance? No I dont think sc.

When you got to bed dia vou set uncressed? Yo I think T had Ly
clothes on.

Did you take yr choes off? I dont remenber.

Do you recollect saying to Miss Fox about not asking the men who
brouzht you home insice? No.

Cd you hzave s-id thet +ithout remembering® Possibly I dont know,
Wasnt 1t the case thot you vers very {irede Yes,

fnd you had something to drinkdas well? I dont remenber,

Want you be more tired than drunk, or more <runk thon tired?

I think I was more drunk. I am no: sure.

If Miss Fox had s7id to you I have been raped or I om velnz raped,
wd you have reccted to that and assisted? Probably not, I was
too gone.

When pss she answered the door w-s she crying’ No.

Was she hysterical? No, I didnt t:ke much notice.

Was there anything about her appearance cr manner which caused you
concern? HNo.

You say you saw somebody in ner bedroom? Yes.

Was that persom lying on the bed or seated on the bed¥® He was
seated.

Remember whether the verson was dressed or uncressed? I cunt
remember.

Recollect 1f it was a male or o female? IS wes = male.

Th~t didnt cause you ccncern? I thousht it wos hrr boyfriend so I
didnt taikke any notice..

The motor vehicle you czme hone in, remenber vhere it wunsg Darked?
No I dent remember-
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4re you oble to say or zive an .cstimate of the Uime i¢ teok for
you to come in the front dcor until you went to sleep cn

the bed? I cant, no.

Cd that hzve been some minutes, say ten ninutes
minutes maybhe.

V4 ten minutes be in the vicinity of the time you wd come in and
go to sleep? Haybe, yea.

5

# few

'\"

KD Ruffin:
No gquestions,

CHRISTOPRFR JORN SLAVEN (Sworn): |

I am a Detective Const-ble attached tc 4k District CIB. At

approX. 7.05 a.m. on Sundcny, 18th day of Nov. 1878, I wes on
patrol vhen I was directed to flat 1, 91 Culzary St, Balméral.
Upon my arrival at the address I spoke to tli~ compleinant nnd as a
result of whut she toli me I made umy wuy tc 2 bedroem to the
rizht of the front door. Inside the bedrccm was 2 double bed.
The bed clothes were pullad back to the fecot of the bed. The
bottom sheet was still intact on the masttress. I node on examn

of the botiom sheet for seminzl stains but found nenn

then made an -xamincotion of the bvedclothes at ths foot of

the bed and under these bedclothes ¢on the lefthond side of th

bed I found a pair of vomen's underpants which were inside cui

and twisted € the sides.

Lock at Ex. 7? Those are the ones I fcund in the hedcloihes.

Did you 2lso seiz- some further clothings Yes prier o takin: Miss
Fox to the p.stotion she chinged h-r clothing aznd zove e her
nightgown and dressinggown and I recognice the axzhibits as the cnes,
Ex. 6 and Ex. 8.

Look at the photos Ex. 5, photoc Ho. 5, is that the double bed you
refer to? It is.
Was the bedding on the mattress as shown in thit ohoto in the sume
condition as you found 1t% 1o 1t was not. I rolled up the bhedding
prior to the phobto belng btaken.

Did vou cxomine the Lible next to the bed® Yes L iade an »xam

of the table cn the lcefthand side of the deulls bed and wacen this
I found ¢ small matterknife.

Look ot choto Ho. 7, does that correcily <epi.: the Jrecs in-tzble -
as you found ite Yos it Coas.

cr

Lock =t fx. 9, rocognise thibp ¥es th i iz the mifc shib w s on
the dressingtable
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In vhat conditlon was the mife Ex. 9?2 It wcs lyinz on the
table as in the photograph.
In whot condition was the knif zo It avpeored to be cl:zanm.

ZXD McLean:

Were you prescent in the house when there were tests for
fingerprints? I was in the kitchen when fin-erprints were
tested on the dcor. ,

Wag the imife :E'in.:;erprintec‘:f I have nc Imowlcdge nyself.

Cd you tell us 1f the lmife had been tested by lookin: at it
Sot myself no.

Dig you talk to anyone else in the flzt? I clso spoke Lo the
witness Miss Wulf.

Where did you speak to her? In the £nd bedroom,

What was she doing? When I first went in she wos aslegp.

What time was that you went in? Approx. 7.25 2.7

Wos she in bed or on the bed? She was fully iresced. From
memory she was undernsath the bedsprezd.

Was she wearing shoes or not9 I cannot honostly recall,

Did you speak to here Yes. I first woke her znd then obtoined
her nome and address and othe serticulars.

Did she ta k to you coherently? I was only specking bto her for a
minute or so, she zppearedtc be zpeaking cohgreut_y.

Did she tell you how long she had been in beda I honestly

cent remember.

You dont rememier her saying cshe hzd only been in & chort whnile?
Saixix I dont remember.

The only observotion I made at the time wns thot she nppeared te
be a bt slow in her reactions which I put dovm c her just
waking up.

There was nothinz unusual about her? Hot really.

Did you observe a telephone in the fl1a%? No I ¢id not.

Re=XD Ruffin:

No cuestions.

VITTLTAY JOHE H

T 7 IS (Sworn):
I 2m a Detective in the &x1d CIE. On the 8th December, 1373,
I accompenisd the cecuced wno is in ths beck of ecurt in hlue

shirt %o his home addre fict 7, 63 Bummloy Tee, Iit, Lden.
I asked him %o show nc chs clethin~ he wis wearin- ¢n th: ni-ht

of the 18th llove thct year znd he handed me the feliovwing
clothing which I now produce.
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Did zccucsed hand you the blue znd vhite jrcket® ¥os he dig, I
produce thrat zs &x. 10.

The blue shirt IEx. 11? Yes.

The multicoloured tie, Ex. 12? Yes.

A pair of blue trousers Ex. 13? Yes.

Multicoloured underpants Ix. 14? Ves.

Did you prepare a plan of the complainantts fl-t9 Yes.

¥With her boyfriend this morning,

Look at this plan, is th=t the plan you preparede It is,

Will you produce that as Zx, 47 Yes.

Do you imow whether the knife Ex. 9 wzs tested for Tinzerprinte?
I{ was tested but not by myself. There were no orints suitoble
for comporiscn. '

XD Mclean:
¥o questicns.

JAES ANGUS LYQNS (Sworn):

I an a Detective attached to the Akd CIB. On the 8th peec.
1978, Pesulting from information received I spoke with the
accused Kaitamakl seated in court at the Ak1é Centrzl P.station.
I cautioned hinm telling him he was not obli-ed to coy anything
unless he wished to do so and enythin: he did say va be taken
down and writing and given in svidence. MNP. MCLZAH CBIZCYS TO
THE FCRTHER EVIDZNCT TO BE GIVEN.

JURE RETIRE (3.02 P.i.)

HR. MCLEAN CBJECTS IO SOME OF IfIE EVIDENCE OF GLZ. LYOHS
PARTICULARLY IHiE SECOND HALF OF P.2 and the top cf P.3.

ARD ALSO TC WHAT HE CLALMS IC HAVE SEEN CROSS=DZLILAIICN BY
DEI. IN BREACH CF JUDGES RULZS. {IE DOIS XGT OBJIZCT To
PRODUCTION OF WRITTEN STATEMENT EUT OR FXCE I FOR THE SECCND
PARA. CONTAINING THREE LINTS WHICH BE CLAILNS CUGET TC BE
EXCLUDED AND XTXZRXXXXXEEXXX HE CLAIMS TH.T PUTSF VERE THE DEITS
VIORDS AND HOT ACCUSED'S? AND IT IS AGREED PHAT IT IS d7CESSARY
FOR SCME EVIDENCE TC BE CIVEN CARNVASISING IH.l 2ARACRATH CiLY.
ACCCRDINGLY SET. LYONS VOIR DIRE TVIDENCD RIL-TTS CELY I

THAT ASPICT CF ISL ST.IPEMENT.

When you teok the staotement from ccused, whnt course did the
interview teke?  The whole interview as wos clearly pointed ot~
to the rcecused =t the sitort of the interview concerned z matier
of rape. And the whole interview was bosed on the mather of the
offence of rope. ’
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Rizht up to the talkdng of the st-tement.

The first parz. of the statement, did accused volunteer
information? The f ‘rst pazras. of the written stntement rizht
down =8 for as the caution, are police procedure which is
practised and 1 think Just about every statement taken off any
person which cuctlines hils personzl detzils and exactly vhat
he 1s making the stotement 2bout.

The words in the 2nd para. Msexuzl intercourse with a2 zirl
cgainst her will®? I put that to zccused so he wd know exactly
what the stotement was about.

How did you put 1t to him? I cant remember -y exact words Lut
it wd go along ‘he lines. I wd say tc ccused what 1 anm
typing, I am making a statement to the police about vhat T yos
involved in on night of 19th Nov. and I wd write thnt.

I wd say then you had sexual intercourse with a2 girl *.zoinst
ner will, and I -4 type th-t down.

You described that, those ore the words of an admissicn by
accused? pccused hzd zlready admltted to me certain details of
the offence and these were words I put to him.

CCURI: Police statement usually start off with poriiculars of
identity of (the perscn »eing intervieveds Yes.

Then "I am being interviewed about® and a sentence or two vhich
gives =llegation about a complaint th:t "I h-ve turgled” for
instanceg Yes.

Then there 1s 2 warning? Yes.

Then you zet him to give an account? Yes.

Was para. 2 the allegation a record & the allegaticn mcde or wes
he admiiting he h:d done it? This was in relation to the
allegation being ncde.

So really you missed out "I am being interviewed zbout an
allegation nade™? Yes.

When you come to give yr evidence on this statement you will
have to say what you put down there wns the accusation you
were telling him was the aii—ezgation “gainst him and not an
allegation accepted by him? Yes sir.

AGREED BY CCUNSIL THAT ¥R. LYONS COHCESSICH CLFLRE TIT OLJICTICH
PROVIDED THT SI.IEIZNT DEFCRE GOING IC IHE JURY IS APPRCPDILTILY

CATKED TO SHCYW THAT IT WAS IfE ALLTCATICH 0T AN .oMISIIoh wihIcn
WAS TEING RECORDED IN IHE SECOND P RAOR:LPH.
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ADJOURNTD 3.85 P.l.
RESUIIED 3.45 P.i.

CONIINUING wITH THE JURY:

Detective attached to Akl CIB. On 8:th Dec. 1978, resulting
from information received i1 zpokke ts  ccuced at ikd Cencrol
I cautioned hix by telling him he wog not obli;sed to say

4

anything unless te wiched to do so and anythineg he

[#5)

ic =ty wd be
taken down in wiiingz -0 ziven in (vidence, & £old nin T -r.s maks
enquiries into an zllegztion of r ne on a girl cnlled Foz talken
nplace on 19th Hlov. 1 978, llay I now refer to =y nobons recorded
~t the time of my intervisw. I jotied them dovn while
to hinm. I szid where were ycu on nizht of Sat. 18th lov.
He sa1d Cook Isaldns Democratic Hall, T &nid remember the
night cuite well it seems. He scid Yos, the Rughy ~cst w's on
I wus going to wabtch it., I szid where is the Hull, Re
szid Trillos. I szid vh ¥ time did you leave there., [He
said zbout 1.30 when it closed. I sald whot did vou do then.
de said went home. I said bow and who with. [e said
By czb, with my zirlfriend. I said where is yr zirliriend
now. He z2id at work, she works -t “annahs in X. Ra.
I sald vhat did you do vhen you got home. He scid e rent to
sleep. We were zoing %o watch the e st but ednt stay awnle,
I said where did you fall :sleep., He z32id con the bcd.

I said is the IV in tho bedr-cm, ond he scid o, woib a
minute we went cut to her inlews, sciewhere behind the -ienhattan,

I said whsot are their namos. He soig Scuthvorth, His miszus
girlfriend's sister. I ~:id what did you do oub there.
He said Had scme drinks sné woited for the zcme. In fock thore
was a gome on thot night, the Barborians. I soid aig you watch
211 of the geme. He szid no, I had h 4 an nrounent oot te =y

nissus at Trillos. Re a2nd Southwerth h 2 tolked to v of a3y
cousins end we h d an »gument "yith ocur liissus aboutb it.

We went out to his place snd we erzued azoin sé I went hone.
I scid whot time wes that.  He said ~bout tvo otcloci or
scmevhere. I snid where 3Id you go and how. fe suid T wolled
to Scgdrincham Rde 'nd crught = erb. I then ressrréd te o nap
of ‘the zrec ~nil suid can you show me whercatouts on the 2P né
ne iniicated he welked dovm Srniriacshin rd. to L2PTCn. Zalmeorzl

4
wiere he couzht the cnbe I saic whnt time aiad Fou sei the cob..

3.5 R q [ Pl g s 3 . o - U,
© S@la pout S or seamethin -, i was s owomon Suoxd iriver. I
PR im - T R L 2 A 17 - 2 e e
scid were YCU runit or sober ot the fime. He s..i4 1 wzg cober.
“c I said you c¢'n remenber gquite clearly whrt you vere Loing.
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I then ref. to %the map agein ond indicated Calgory St. where

the offence hed tolen place.

Lock at the map Ex, 3? Is'thot the map you rol. to ccused? Yes,
this is Calgary St. here (indientes)..

I szid haveyou ever bem to this streeb nefore. He s
I said Never. He s:zid Never. I said do you !mow anmyone who

lives in that street, He said Ho. I said do you ¥mow = girl
czlled Suc who used to live in thot street. fe scid Ho.

I said do you kxnow a2 girl called Suz =zt 21l. Be s-id Io.

I said did you zo to that street on the night of the Trillos Rall
and he said No. I saild, I have 2 -irl here at the stotion

who says she knows you. She lives in th t st, and on the gorning
of the 19th she was raped by 2 man ansvering yr <escription.

She says that was ycu. He said

COURT: fle had bem located cnd pointed out to you by Miss Fox.

as tre bus stop? Yes.

COUBSEL: He sald where 1s this -irl have her soy it ic nme.

I then left the room wnd rcturned with the witness Fox and in

the accused's presence and hearinz I suic to'Fos, Have you

ever seemn this man before. She said Yes, he is the mon who
raped me. The «ccused said to Fox, I hoveni seen you for a

long time. I said, vhen did vou see him, She said vhen hne
raped me 2 or 3 weekKs azO. I szid how do you reccgnise hinm,

She said by his face. I will rever iorgzet thot face.

I said you are guite sur enbout th-t and she said Yes, positive.
COURT: Cd he hear her sayinz ‘::bisg Hde was in hearing 21l the time,
monly about 2 or 3 ft. awny. She then left and I said what do you
say now you have seen her, He said she is wrens I am not the man,

cid No.

I said whot were you wearing on th t night. le soid @y Llue trousers.
(44

- |
I said what sort of tip. He said blue shirt, red tie, white and
cneck blue shirt. I then indicated 2 rin- on his finzer ond soid
wvhose is the rin. you ~re wearing., He said Hy girlfriendts, che
gave it back to me that night we hod the argumont.
Did you then refer accused tc the m2
Ref. to the map agzin I s=1d hive 2 s
you say you were and this 1s where the girl wos roped -nd in~dic-ted
the vicinities. He did not reply. I continucd znd sodd, 1 put it

to you th:t it was you who broke in and roped hor, the recser wh

) ¥
is vhat T wmnt to kmow. He said it wosnt me. A% this stoze 1 left the

rocm for 10 or 12 minutcs. I consulied oy su
I returned @ndé I said to iim, we are zoinz cut to yr »nlace, we wvant
hig ers

th-t jacket of yours as evidence, zlso the trouse

c a
nanded him an zuthority and stid I wd like you to rezd this, it 2: an

2
acknowledgment saying you allow uc to &:ie o blood sample from you.

. > AN = PR 1T '36‘ =g D ..“ ,_’.‘,S'S.
cu dent have to give it if you dont wnt to. 1¢ is for DSIR ~nalysi
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Accused read the document and waited about sen minubi.s.
Then he zacreed to sign it. I said rihi, lets zo and

4]

t this
clothing, are you guite happy about us toking it. He snid yes.

I then stcod up and was about to leave and he said lcook, 12 I
cell you wvhat happened wh- bt will haspen %o mce. I said Tou

will be cherged, there is no doubt abovt thit. We hove enctgh

to charge you with, However if you vant to tell me yr side of the
story I am happy to listen. fccused sat for btem or 1S wminutes in
silence znd then looked 2t me and said 0K I did it. I soid vl Ve
B¢ said because I had an argunent with sy missu

6ontinued a2 verbal discussion with accused und
a statement from the accused vhich I »roduce zas
de wrote at the bottom "I hive read this, it is irue and
comple teM zand he signed it aond it was sizned vy ryself.

That is his signe ture on pave 2. STATENENT READ

CCUFI: You s:id trere was a discussion abcut #.b hn wpenad ond then
it was put inwritin-¥ Yes.

The materizl put in writing did it follow in broad outline what

he telked to you boute Yes,

He gave it to vou verbally wnd thon 1€ wos put on the typawriber?

Yes.

I

<

s I suppcsc. 1 then

COUNTEL; Map produced ~s Ex. 3. and alsc Ex., 2?2 VYes.

XD HcLean:

Yhat tizme was 1t you commsnced yr interview with ne used? The
actual interview wd be arcund midday.

Whot time was the stntement completed? It wos storted at 2.35 2nd
it wvd be ccmpleted round ~bout threeish,

You have 2 record of the time you commenced Hhc i
Vhat makes you think it was midday? As I recll accuced crne to
the stotion ¢ arcund 11 o'c. and 'hen he arrive. the o:.ficer in
charge of this enquiry Det. Ciurlionis wcs working ocn 2 homicide,
I wns the only other officer whe had orked on T.De anc intecancy
squad in the prst and I was asked to taxe contrel of intervicu.
it took me zpprox. am hour %o rend thry tha whole Tile wefore I
cd start and I stovted zbout midday.

3
cr
)
3
;1
g
&
[
QO
6]
|t
H
.

Know which olficer brecu ht accused to Liic gtabion? Yoz s IS PR
cant receall his nome o the noment. Const. Hill Ferwuepn.

You say that you asked the complainent Fox 5o cems to ths roonm to
identily ths ~ccused? Yess sir.

Do you .mow il complcirent was ot the stoiticn with o van frizsnd or
associntee I dente

Did she come te che station with 2 man Iriend or ~ssociriep I didnt

P

P . "3 L4l
see ap uan riend or ccgsceiste thera

Y 3 1 iy 1, - P
b SU0 SE::} .»’u'..f [ 2 = CIlCe
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Did complainant come into the rocm where cccused wes to

identify him or just at the door® Just at the door entrance,

half in ondhelf out,

Accused was in the room? Yes.

Standing or seated? Seated.

fnryone else in the room? No.

You were in the room? Standing by the Jdoorway.

Was anyone else in the doorway? No sir.

Anyone else behind the complainent? There cd well have been

sir, I am not sure,

So there cd ‘mve been someone behind you too and the complainant
in the accused's sight? Ir 1 nizht mcic"te vhere ve wvere.

We were in a mjcr office, and at the lefthand corner is an
interview rcom office type of arrgt and the accused wos seated in
trat interview office area, 1t ig completely surrounded. by wall
and doorway and cemplalnant and myself were standing in th t
doorway.

Cd there hzve been other people in ccusedfs line of visicn when
the complainant was identifying him as the person whe raped him?
There wd be other people in the rocm, the big room, but whether he
cd see them or not over my shoulder 1 dont imow.

Cd one of those people be z friend or frisnds of Miss Fo:?

I cant honestly say. Ihe only person I w»s intercsted invas Miss
Fox.

Cd that be a possibility? It cd be, I dent 'mow.

When zccused szid I havent seen ycu for = lon.: time, he was
directing that remark to Misc Foxe He was definitely directing it
at Miss Fox.

What did that remark - what if thet remark was directed -t another
friend of complainant am standing approx. to her? o th-t is wrong,
he looked straight 2t her and said I havent seen you for a long tine.
That was after he had ideniified him. Irmedictely before shs said,
that is the man who raped me.

Did you szy in yr evidence just beforencking the stotement a2ccused
said to you O it was me, I d4d 1t¥ Yes sir.

What did you :ake him to mean by that remark? We were talking
about the rape.

Did you mention the weord rope thrcughout yr interview with nccused?
As I started 1 told him %hat the reascn for ihe interview wos about
the rope, and you night reccll durins uy evidence I zut it to hin
that he was the »erson-wheo broke in anc raped the =zirl. Earlier on
I suid to ceused huve a look at map 2zein, this is where you

say you were, this is where the zirl vas rapeds I wos quite satisficc
ne vas referring ic the rape.
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You were using the word rane throughout the intsrview? 1 can

only reiterate, I ref. tc the word rope 3 or 4 bimes, 1 Zdidnt

use it in svery sentence.

Yhen putting a cuestion to the accuczsd you ussd tie word rape
tggﬁ&aﬁtercwrse? Ycs.

Did you ask the ~ccused whether he hzd sexual intercourse with

the complainarnt? In the evidence I have givemr I only ref. to

rape as far as I can ascertain.

So you wd?ﬂuve given an opportunity of either zdmitiing or

denying sexual intercourse? Rape is sexunl intercourse sir.

So you wd agree will you thot you never asked the ~ccused whetner

he hzd hod sexual intercourse with the cowpleinznt? I referred

to rape all the way during the interview sir.

Isnt it rather like asking a person when did ycu stop b uting yr

wife, I mezn didnt it cccur to you thzt he misht not be denying

sexual interccurse, but merely <enying rupe? I am sorry sir,

vou have lost me to some extent.

¥hen you put to him he had committed rspe, is it th:zt he denied

1t all the time save for the zdmission cr the words you have

saild just prior to your asking questicns befeore thsz stutement,

that is the words ™0k 1t was me I did it"? ¥Yes he Senied

every thing, knowing the girl, being in ths stirect, being to the

house. Be denied it all up tc them.

It didnt cross yr mind thot the words I did it mizght hove ref,

to sexuzl intercourse? Sir, he wsc rof. to rive znd 1 think

thot 4s reltercied and I . sked him sbtraizht affer why and he scid

because I had an argument with my missus I supzesce. In my ming he

was admitting the rape.

Did vou -xplain to him whzt rape vas? No sir, e Xnew whot rope wos,.
> >

Were you zcting on the assumption threughout this interview that
rzpe was sexual intercourse with z gzirl .gainst her will as in
your preamble? Yes sir.

The preamble in the statement thnt isp Yes sir.

When he made the statement which nccused sisned, was that in his
owvn words? Starting from the porn, we went te the Ball on thet
Sate night, yes sir.

Was it done in recponse to yr cuestionc? It wos aore like sir,
waen -.ccused makes his stitement i¢ has To he in his cwn werds,
but T w3 ask what nappened, where were ycu tnnt niiht, wvhoi
happened next and so con.

So it wazs in hils own werds cnd you Ut it in ¢ readabls fecrm? Ho
that 15 just about hov 1t czid it.

Look at the last 3 lines of the stotement? Yos sir.
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Starting "I assume™? Yes sir.
¥d you read the lest 3 lines starting "I cssume thobn?
On page 1, the last 3 lines? Yes sir. (read).
Is that in essence what the accused was telling you tarcughout
the inberview? Well he actually denied everythins riznt un to
the part he mede the admission and then he said OK it was ue,
I did it. It doesnt really wrap up the whele interview as it
were.
I cut it once agsin, it was an assmption on yr psrt then th-t
he denied it, wasnt it in fact that he denied razpe?
fle was denying rape as distinct from sexual intercourse which
he wd be prepared to admit’ Well sir, when he szid to me
OK it was me I did it, he was referring toc the rape.
fow do you know? From the whole tone of the interview to that
stage, it was based ~round the rzpe.
In the statement you record he thought she was willin-? Lhat is
wvhat he said in the statement.
You agree th:t it was the complainznt vhen che icentified the
accused in the room vho said th:t was the man who roned me? Yes.
Not that had sexual intercourse with meg That is right.
fle again denizd the rope? He said I havent seen you for a
long time to her.
If you go on from that noint "I havent seen you for o long
time...." you turned toc accused and acked what he h-d to say
about that he said it wasnt ne¥ He szid she is wrong, I om
noct the man.
So for something lilte 3f hours the accused wacs in yr presence?
APProx. sir, yes.
And apart from that one occasion you point to he never admisted
to rape? He denled everything including being at bhe house,
knowing the girl, being in the street, znd the r-je.

Re-XD Ruffin:

No guestions.

COURT: You were in the witness box anéd questioned in ~bsence
of the jury? Yes sir.

Concerning the 2Znd pera. in the st ement wereycu nct® ¥Yos sir.
4nd you zcknovwledge thal the 2nd purs, in the siotenent wo
nerely wvhat you told the accuced was cllegede Yes sir.

It was not a confession by him ot thot stage that he had dene
ito No sir. '

snd the document wd foirly recerd vhst he wasz or whe
happening, it was mzde clear thrt 2nd prro. wees merels vou
sutding to him that is alleced 2gainst hin? Yeos cir.

[a g
ot

It is 2 trifle misleading ~t first readin ‘¥ Yes sir.

1}
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1 EVIDENCE FCR IBE CROVN CONCLDDED 4T 4.45 P.iL.
MR. RUFFIN OPENS AND C.LLS AT 4.47 P.i.
TAZATTIRDS TAITIUAKT (Sworn) s
I live at flat 7, 85 Burnley Ierrace, -t. Eden. Printer.
I live at thit oddress with my de facto wife.
S On the 19th Nov. - on the evening of 18th Nov. did you go oub
with yr wife tc a special function? Yes sir.
Was that a ball? Yes.
¥here? It was being held ot Irilles,
Wepe there others with you? Yes, my de facto missus, her sister
and her husband.
10 Did you have an argument with yr missus at the boll? Yes.
When veu left the Ball vhere did you go? To my inlows dloce.
I wvent with my girlfriend, her sister znd ner hushand.
Why did you go to yr inlaws place? Becouse they =sked uwz to o
there.,
Was there a football match on that evening? Yes bhere was.
Did you want to watch the football match? Yes.
15 Were you going to wrteh 14? Ve were zoing to wateh the football.
Did you watch the footbzll? ¥es part cof it.
How much did you watch? I think up to about thehzlf time,
Then whot happensd? Ihet is when I decided tc lezve.
VWny? Because vwhen ve ot tacre after having a few drinks more R
the argument th-t had started at erillos flared up assin.
20 Did that argument involve yr missus? Yes.
Hew did you leave? First of 2ll I walked do'n frem that area to
¢, ABbrt Rd. and went tc Scndringhem pd. where the lights were.
And a couple of streets frem that place I hziled o cab to toke ne
hone.
You went badk to Burnlcy 'Ice’f Yese
Whot did you do there? After entering tho pl:ce I decided to go
% back and feteh oy missus.
How did you go about th=t? Well I walked back on Deminion Hd.
to zet back to the plice 1 left.
Are you familicr with Calgary Ste at 11?2 lo sir.
I rresume yeu know it nov? I mow it nov.
Did you lmow it pricr to the zetivities of 16th/19th Hov? No sir.
30 Have ycu beon down C:xlgnry St. on any other cecasicn? o sir.
What haspened +hen you crne to Calzary St° I just went in to
the flot,
You went in bc the houses Thut is ri-nt,
Howr did you zet in? Throuszh cne of the “cors which wes unlocked.
K
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W you lock 2t Iz, 5, shobto 1: cor that w s unlocksd
are you ~ble to point out where gor wios Lo Lhe jury? I

thinik its about here (.ncl,\g,u).

3

)

Were there li:hts in Lhe ac;uso.'e fhere wns.nokt.

Did you mmbx Xnow snybody in the housef o sir.

Hzd you bean there before? lo.
Why did you go in the nouse? I dcnti lmovw.

Where did you zo? I thinit it wos the kiichen op loun:;c on ent:

Did you go to the bedrcem where Miss Fox was? Yes.

What did you do? I got on the bed. I was fully dr-ssed.

Did you wake th complcinant? I did.

What did you say to her? Did you say maythinge Yoz, I cked
er if we can have sexual intercourse.

Were those the words you used, the words sexusl intercoursa?

Hot r=eslly.

Tell us whot you saic? I - cked the girl if we can make love.
Then vhzat happened? She took off her panties.

Did she reply? No sir.

Did you press :nything in her nock? I cont renmembe

Vere you z2rmed with a mife? I cant remember,

Was she willing or unwillinge I thought so.

You thought whaote I thousht thot che wns wiiling,

You say she tcok off her panti

Did you =x hesr her say she tock off her nant

K1 ok 57
mifodst G "Cu

C)

pressed a knife Uo her throat, iz that ri-ht or HOv? o.
What is not rizht about it? .poub the Imife.
Atout pressing the kmifs at her Lhront.
Vnat is wron: about thite Because I am sure T didnt do ik,
Wnat nappened then? we hod sexual intercource.

id you zet undressed? Yes.
How was it you crme to be undressed? I uncdrescad mysels,
perscnally.
Did the complainant Hiss Fox h2lp tc undress nny pars of you?
Did she =zssist in tcoking down yr underponts? I cont romenber.

-

You say you then hod sexual intercourse with complaincnte Yoo

ain
dow long did this continue conrox? Tas firss tizmee I shd sar

©o.s the act of s=xucnl interccurssa leted® I ¢ nt romenior.
I mcan b that, did ~ou ejacul-ie? 3.

Ibe complainant in her avidence soid she wao crying, did —u
nctice th=t? Ho sir.

Did she zive you any indicction -t 211 thet zhe wrs unwilling

S A5N
iV e

Sir.
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after it wos completed, what heopened? There was vhen the other
girl came back or arrived.

How did you know about the return of She oth-r =irl? Ifhere wazc a
Znocx on the <dcor.

Were you aware where the imock was ceoming from? ok really.

¥xmx Vere you worried about who it might be?

Did you zet up to have a lcok at who it nizht be? o sir.

At this stage d1d you know whether or not Chers wacs ¢ baby in
the bhedrocm? Ho.

At some loter stoze did you become avare a baby was in the
bedroon? No.

Before you lef't the house did you lmow vhetior the complaianant
Miss Fox had a baby? Th .t is when I reslised t-ere was a vaby in
there.

The complainant zot out of bed to znswer the dcore Ihit i
How long wus she cut of the rcem for hefore shs returned? Avout
ten to 15 minutes,

Did you see anybody walk past the door of ccmplcinant's bedrocm?

1 hod a glimpse of two women walking przt.

Where were you ot the tinme they wslked past? I was Iying vick in
bed,

Ho you imeow where they went to in ths £1-59 o, net until the girl
czrie back ond told me.

thet was the complainent? fh t is rght.

Did you mxx vhile complainant +ns out of tha room, 4id you zob cut
of the bed? lot at all.

The complainant came beck into the rocm? Yoz,

Why did she come back in the room did ey think? I Zent imov,
Yhere did she zo when she came inic the rocm? She come becls on

the bed.

Then whut happened?  She hop on the bed with ue.

Then what hadpened? Then I ask her if we can max2 love -~ zin,

Thet is when I rent into the zct.

You went thru some prelimeries? Yss.

Vhat you might call foreplay? Yes.

Did you have oral sex with the complainent? Ih-t
Was the compleinant willing cr unvwilling at thot seoint
know. .

Did she give you any indicotion th & she objected to wihot oy

ware doing? Io.
After the foreplay whei did yeu 3o? I went inzo the -cof ¢l hovine
sexual intercourse iith her

h .

Did st
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Did she object when you tried to put yr penis in her? She
didnt object but she szid 1 was hurting her on peneiration.
That wos zfter you nad yr penis inside she szié you were
hurting her? faat was vhen I was inside her.

Did you stop intercourse zt th-%t stage? No sir.

What happened after thst? Th:t is when the baby woke up

and thot 1s when I realiced there was o baby there. She said
that she had to feed the baby.

Wh:t did you do? When I found there was a baby there I went
and patted her cheek and went back on the bed. She came round

the bed and took the baby in her arms. Th t is ithen she szid she

vd feed the baby. Th t is when I dceided to go back to my
own flat instead of going to et ny missus.

What did you do? I got dressed 2né went back honme,

Which decor did you ke ave by? The same door zs 1 entered.

Do you remember helding a mife at any stzge? No sir.

Up untll the time when complainant scid that you were hurting
her, did she ever ask you to sicp or desist or zo sway? I cant
remenber.

Did she give you any indication that she was unwilling? I
didnt notice cir.

ADJCURNED B5.0GC P.il.
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1 RESOIED SOURSDAY, 15th Mnoi, 2379, T 10 4.07%.
IIRUA KATT00ART (Continuing):
ZED Ruffin:
How long have you lived in N2? Just over 5 years.
Does yr de facto wife - is she nregnant? Yes.
You remaln living in HZ? Thot is rizht.

5 Do you conslder NZ as being your hcme? Yes.

Is the HManhattan Lounge cn the corner of Dominion R&. and
Jellicoe RA? I cunt honestly answer you that.

Your de facto wife's inlaws live somewhere near lanhoitan
Lounge? It is not by Xanhnttan Lounge, it is hehind, somevhere
there.

10 Is Calgary Rd. half way betweon the area by the HManhatton Rd.
and your address? When I wes shown vwhere it is I know where it is
nowv.

It is half way between those two points? Yes, approximately.
Did you watch any of the football on TV at yr inlaw's nl:oce?
Part of it,

What time did the game stert on Iv? From my memory the kick off

15 was at about 3 ofclock o5 it wos televised on the IV.

Did you wabtch all of the first half of the match? Not 21l of it.
How much did you watch®  About three-quarfers of the first half,
Then is 1t yr evidence that you returned to yr home st Burnley
Lterrace? That is right.

¥hy didnt you walk home? Waen I went home I valked up to llt.

20 Albert Rd. initially to lock for a cab as that wns the nearest
main fogd from the area vhere I was.

Why didnt you walk all the iay to your home ot Burnley Terrice?
It is proper for me to catch a cab tc go back home.

when you say you left Burnley Tce to go back to pick up yr wife,
why didnt you get a cab then? I didnt bother ot thnt tinme.

Wiy is it you get 2 cab one way and not on the way brck? I cant

25 actually explain that to you.

Look at the photos Ex. 5, photo Ho. 1, is th:t the houce ou
stopped cutside at Calgary St9 Yes.

Do you say when you get in f{ront of bth:t house ~fter valking from
Burnley Terrace you were going to see yr wife? Yes thot is rimnt.
Waich way had you walked from Burnlsy Ice? Cowm Cominicn Rd.

30 ¥hy did you turn off helf way dewn Dominion Rd. instend of ccing
to where the -lenhatten Lounge is? I <cnt mov.

What did you do when ycu siccd outside this hcuse and looked -t
it? I cant remenmber.

35
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What did you see when you stood outsiie the hcuse in the early
hours of the nmorning? I cont remember.

Did you lock thru any of the windows? lic.

Which door did you walk up to first? Just the cne deor thot

I entered.

Which door was that?  Well, from nemory, that one (indicntes).

Do you not just point to the window? Did you climb in timu a
window? I think I am misteken, I went thru there (indic:ites).
What made you decide to go up to one <f the dcors in this
building? I dont kmow,.

What were you thinking when you opened the docor and walked

inside? I cont remember.

What made you plck this house rather thon the house next door?

I dont know.

Bo you have a clear recollection of what went on this gvening?
Part of it.

What parts dont you remember? Of going out to the Ball anad
having an argument down there, I remenber that.

Do you remember going to this house? I cant remember.

Do you remember standing outside the ncuse shown in the nhcto or
have you forgotten all zbout 1i:? Yes, up till now I have forzotten
all about ite

Why did you forget standing outslide that house, hovent you a

good memory? lNo.

How much had you had to drink that nizht? I shovlé say about

$10 or a little bit more over $10, as I paid $22 to :et in.

Did you consider yourself still to be sober? Ho.

In what sort of ccndition were you? Just drunk.

Were you so drunk you cdnt remember what happened tant evening?

I dont know.

Were you s0 drunk you didnt xnow what you were doing that evening?
I was drunk.

You told Dets Lyons in yr written statement th-t you hzd $1C worth
of drink and were Just happy, you werent very drunk, did you zay:
that? ¥es, I was happy in such a way and I was drunk.

I enjoyed oy drink.

Cd you still remember whot© you were deing that evening even though
you h:d been drinkin.? I cznt reelly -xplain it.
You mean you cont explain it or ycu wont explcin
gxplain 1t.

Remember zoing to Miss Fox'c bedrcom? I dent Imovw.
Remember lying cn her bed?

it? I cunt

dent now.

[ B¢

Remenber havinz ssxual intercourse with her? I dont mow.
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COURT: You remembered yesterday afternoon, do you know or are
you just dodging? I was worried about my missus that evening.
COUNSEL: Remember someone knocking on the door? I think so.
Do you remember anythinz zbout a imife belng in the bedroom?

YNo.

D id you have a imife with you that nizht? I dont recall.

Do you remember having n second zct of sexual intercourse with
Miss Fox? Yes.

When do you remember that taking place? I have just zot over
my drink prohlem at the noment.

When do you remember the second act of intercourse? I was a

bit sober then.

Your memory then was restored half way thry yr time in the
bedrcom? I wdnt say restored, I wd say clearer,

Do you remember sayin; anything to Miss Fox when you went into
her bedroom in the early hours of the morning? HNe.

Didnt you tell us yesterday that you asked her if you cd nmeke
love to her? From my recollection I said yes yesterday about thot.
Are you just making that up now after a periods No.

HSow is it you remembered that yesterday and today you dont
remember saying that to Mlss Fox vhen you entered her bedroom?
HBow 1is it today you dont remember things thut yesterday you

swore on oath to? The rezson I keep forgetting about i: is,

I have 2 problem concerning my missus as she is having a hard
time in her pregnancy.

Do you remember vhat took place on that evening cr z2.e you

Just makdng it up? As I sald I remember dart of it.

Can you tell us what part of the early hours of the zorning that
you remember? No answer.

Lets see 1f we can jog your memory of this nizht, the xnife, recall
seeing a knife like that in Miss Pox's flzt? Hot at all.

Is it thzt you dont remember anything zbout the dmife or th-t wou
distinctly recall never seeing the knife thot nizht? About the
knife, I dont recall thate. I am sure I didnt see i}t there,

Are you just guessing st th:t or do you remember a2t the time you
wvent 1In the flat and the time you left you didnt touch th-t
knife? I zm sure I didnt touch any xnife or I didnt see ony
knife there.

What is the first thing you romember after yvou —zlited inbte the
flat, tell us in yr own words vwhat vou remenper? dicnt cuite
remenber it at the time until oy nenory ras refrosned by the
interviewing officer.

dey did the interviewing officer refresh yr memory? He told me
how the incident cccurred.
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Do you remember yourself what you did thrt morming in the flet,
or do you go by what other people have told ycu, including

Det. Lyons? Do ycu understand the question? Not quite.

I am asking you whether you remenper wvhat you did in ¥Misc Foxts
flat in the early hours of the morning, or yourxzm only
reccllection of vhat took plaée 1s because Det. Lyons hss teld
you vhat the allegation against you is, now which 1is, remember
vhat happened or are you just suessing or zssuming from the
evidence you heard in court? From recollecticn only.

Forget whot other peovle mve sald about what they say took
place, when you went thru the docr of Iiiss Fox's flct what was

yr reascn for going inside? I dont sctually imow why I went in
there,

You sald vefore you do remember going intoc her bedrcom, loying on
the bed end having the first zct of intercourse with her;

putting aside what you heard in court or what Det. Lions told you,
do you remember yrself doing those things? I didnt remenmber at
thot time but when the officer told me sbout at the time thnt is
when I made the stateuent thru that recollection.

Why wd you not remember some 3 weeks later wvhat you hed done in
the early hours of that mornin;? Beczuse I never thouchi about it.
Having arguments with yr wife is a daily occurrence? is for as I
knew every time we go oui with her older sister and her huchend,
there is z2lways an argument between the two of us.

You told Miss Fox you thought she was a zirl ncmed Sue? I dont
think I szid cny word like that to her, and I dont mow any

girl or woman by the name of Sue.

Is it yr evidence that you did not tnink she was a z
or is it that you cont remember? I dont think I soid I imew any
girl named Sue as I diént know any girl named Sua.

Remember everything that was szaid to Miss Fox in ner bedroonm

that morning? I dont kmow, not every word I said to her.

Do you recall vwhen you were with Det. Lyons ne pointed out the
street on the map? Yes I remember that os I was a2t Central at

that tine.

Did you first of 2ll tell Det. Lyons you hzd never been there? Yes,
because 1 didnt know the place at the tine.

Remember Miss Fox coming inte the rcom when you ware with ancther
Detective? At thot time, yes.

Dod you recognise Miss FPox then? lc, I recosnised tho mon with her.
Before you went te the zolice station did you ses liss Fox in
Symonds St. watching you? I never sow ae

=
3
)
5
I

WS up there.
AT The poliee stotion llics Fox said in yr presence 'thnit's the nan
who raped nme!'? Yes she did.
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And you didnt reccgnise her zt thot stoge? I saw her b tia-t
stage., Thet is vhen I saw her.

Remember her as the same person =s hzving been in the bedroom

in this f1zt? Ho I cont remember.

After she had suid thst did you say "I hzevent seen you for a

long time®™? Yey that sentence wos directed ot her bovfriend as 1
know the boyfriend by si-ht.

Then the Detective once czain showed you the mpa, ans I -ut it to
you that you had broken into Miss Fox's pl-ce and roped her? Yes,
that is what he said, I scid it wasnt me as I esnt remember
being at that address.

After Det. Lyons asked for yr permission to ge and pick up some
of yr clothing did you thon tell nim "OK I did it beczuse I had an
argument with my missus"? That was when he csked me for permission
to go and get my clothes. It was after the st.tement nad been
taken. I azreed to hin picking up my goer.

“id you say to Dot. Lyins MK I dic 1t"? Yes, I said I aid it for
cne reason only, Prior to the tolking of the st tement the
officer whon 1 understand is Hr, Lycns, I vas threctened with

3 other charges if I dont owm up. It gave me 2 fright -n? the

S charges concerned was, murder, threalening tc kill, and the
possession of a weapon, That sounded werse when he say that to
me.

that were the words Det. Lyons cszid to you? If I dont admit that
I have done the offence I will be cherzed with mere chzrzes.

What were the charges? I sald before. First murder, threateoning to
ki1l and presenting of 2 weapon.

What was the murders It was attempted murder.

Who was it you were supposed to have nade an citempt on? Ihct wes
concerning the girl complainant.

Is that why you said 0K I did 1itm? Yes.

When you said "OK I did it" were you saying you raped Miss Fox
because you vere under pressure? I was under pressure that is why
I gaigd it.

You didnt say OK I had sexual intercourse with iiss Fox? o I

was under pressure, it also involved znother officer T crnt
remember his name. He came up later cn, I cant remember exuctly,

I think the officer thot was involved when he First went devm for
the photorsrsnhs. I think bis nome if I remember it wms Slaven.
He came up later to vhere I vwas and Det. Lyons, beczuze T remember
hls words quite clear and these words were,"Yes, thatls hin, we will
go for the lot.nm

Pou éay when you soid OK I &id it, you msont to say CX I hud sexual
intercourse with Miss Foxe I hed sexual intercourze but I aidnt
rape her.
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¥When you said I did it, did you ne you had sexual intercourse,
or OK I ras guilty of rape? I had to say something or else face
the other charges,

COURT: Do you say thot you admitted raping the zirl because
they threatened you that if yéu didnt you wd be charged with
attempted murder? Yes.

COUNSEL: Wd you loock at yr written ste tement, when dia this
convsn with the Det. Lyons about the attenpted mprder take

place? pefore I make this statement. It was during the inter view -

On.lyo

Det. Lyons wasnt XXD about this, are you making it up to day?
No I am not, I know when they threatened me. I spoke to ny
counsel about it, A .
Im this written stotement you made, was that as you remembered _
how 1t happened or did you sizn it bocause Det. Lyons suc-ested
to you what happened? Suggested.

You said earlier this mornin- that yr menory started tc clezr up
about the 2nd act of sexwal intercourse? That is rizht, beczuse
I szid so this morning,

In your statement on p.2, you say when ’i:. Fox got back into
bed you say "1 decided to finishee..sanyway®™? I said those words
because of pressure I wes under. At the moment of takinz the
statement.

So you are saying those words are not true? Ho I wont, hecauce I
didnt say it, sure enough,

At the bottom of p.2, is there scmething written in yr own
writing at the bottom? That is right. T have reszd this, it is
true and complete.

Is tiat in yr handwriting? That line is.

And you signed it undernmeath? Yes.

Are you now saying the statement wasnt true =ngd complete? I dont
think T saild it is not true.

Yhat about the passage I have just referred toc, fshe objccted, I
cdnt waitr, is thot untrue® I cont say that because the Det.
referred the matter to me and it mizht be and it mizht not be ang
that 1s why the Dete put 1t ing

Are you saying this statement is whot Dat, Lyon

he threatened you with more seriocus chorges? He nors or less told
me to say it in oy own words. )

And yr recollection is almost non-ecxistente Ihot 1z ricnt,

I cant remember fully the ox“ent of the evening.

Why cant you remember? Hc answer.

bid you get drunk on $1C werth of drink? Yes.

2,

s teld you bout as
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1 In yr staterment you say you were drunk, you vere happy <runk?
When I drink I get happy.
MR. MCLEAN RLISDS OBJECTION.
In the stotement it says "That nicht I hodmk been drinking......
I was Juct happy, I vasnt very drunk®", is thot part truee Yes.
Are those words Det. Lyons? No, ccncerning the drink, I wnsnt

5 drunk at the time, hut ater on I was drunk when + went to
this place.
Is that why you cant remembere I thinz sc boczuse I was
drinking more at this other place.
If you cant remember the amount you had to drink why did you
say you vwerent drunk? I remember now much I had.
At the flat you say you cznt remember, zre you making

10 lies? No answer.
Re=XD Mclean:
Where d o you come from? Raratonga, Cook Islands.
About the events of 18th/19th November, do you remember
entering that house as shown in photo 1 of Ex, 57 Yes I think
s0,

15 At some stage do you remember having intercourse with the
complainant? Yes, later.
De you remembervhether or not you threatencd complzinant with
a knife at any stage? No.
Did you threaten the complainant with a imife? I Gont know.
When you hod sexual intercourse with complainznt -t the 4ime you

20 remenber, did complainsnt resist yeu? I understand it the 2nd
time she objected.
The @nd time &ld she object before or after ycu had n»ut yr penls
inside her? Whem I was inside her.
Did she object befcre you put yr penis inside her? Put it this
waye. On penetration.

2% Do ycu remember the complainant leaving the room nt ali? Yes +
think so. '
Remember * the knock at the door? Yes I think so.
Remember someone else coming in the house? I had an idea
it was a boarder or some person who stayed there.
Do ycu kaow if that personwis male or femsle 2t the time? Lriter
being told I kmew 1t was a2 female.

30 Did you lecve the bedrocm -t any stase before you weont home?
No.
Did you lusve the bedroom when you heard the mock ot the doore No
Do ycu heve any recollcetion of the first -ct of sexual
intercourse? Net very much.

3B

42—
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Do ycu remember whether a first .ct of seszuzl intercourse
tock place? I dont know whether it happened dor not. I

cant remember.

Do you imow anything about what legally constitutes rope?
No sir.

COUORT:  You szid that vhile having intercourse with her on
vhat you xnow now as the 2nd time she objected? Yes.

What did you do? I didnt stop.

Although she was objocting? Can I have the question zgaine
When she objected during intercourse what did you do? I Jjust
couldnt stop.

So you continu ed to have intercourse with ner? Yes.

CASE FCR THE 4CCUSED CCHCLUDED AT 11 AJl.
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IN THE SUPREME COURT OF NEW ZEALAND
AUCKLAND REGISTRY T.26/79

REGINA

v.

TAMAITIRUA XAITAMAKI.

Hearing: 1l4th and 15th March, 1979.

Counsel: Ruffin for Crown.
B. McLean for Accused.

SUMMING-UP OF SPEIGHT, J.

Mr. Foreman and Members of the Jury:

As I said earlier my function at this stage is to
give you such'directions iﬁ law as are rélevant to a case of
this sort and then the task~pas§é$‘to you pecple and you judge
the guilt or absence of quilt of the accused upon your assessmert
of what you believe has been proved. Please 4o not think that I
hold any views about the facts of the case which I would want to
communicate to you, because it is you and you alone who assess
the allegation against him. I am merely telling you the general
rules under which Courts operate and séme épecial rules which
apply in rape and indecency cases. The rule is, as both counsel
have co;rectly said,fthat in all criminal cases the Crown
undertakes to prove to the satisfaction of the jury beyond a’
reasconable doubt that the accused is guilty of that with which
he is charéed. It is nét for the accused, even if he gives
evidence, to prove that he is innocent. If he gives evidence
it might have one of three effects. It miéht prove to the jury
that he is innocent - sc much the better for him. It might
raise doubts in the mind of the jury when previously they did

not have doubts. Sc much the better for him. Or it might even
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help to convict him. You will undoubtedly pay regard to the
evidence which he gave, but in doing so you will remember that
throughout the case the question.is, the onus being on the Crown,
Has the Crown proved his gquilt? That question can be.resolved
from the whole of the evidence of the witnesses, including, if it

is so, anything that he himself may have said.

There are two cﬁarges. One is, as yép will see Mr.
Foreman, that he broke and entered the house with an intent to
commit-:a crime. That is the offence of burglary. The second
one is of committing rape. Where there are separate charges
you assess his guilt or absence of guilt independently én each
charge. You can convict him of both. You can écquit him of
both, or you can convict him of one and acquite him on the other.
The first one of burglary is defined as the offence which is
éommitted if someone breaks and enters a building intending to
commit a crime. Breaking is smashing some part of the building.
Entering is merely going in, and, as I understand it, no challenge
is made but that he opened the dobr of this lean-to alongside the
kitchen and walked in. If you aécept that that is what he d4id,
that is breaking and entering, but it does not amount to the
crime of burglary unless he-did so intending to commit a crime
once he got inside the building. This is what is called
burglary. It is usually associated with people who intend to
commit crimes of dishonesty like stealing. The person who opens
the window of a house and climbs in and looks aroqnd>to see what
he can steal commits ‘the crime of burglary. It does not matter
that in.fact he does'not find anything worth taking and goes ocut
empty handed, or that he gets caught before he has time to make a
get-a-way. 1f he broke and entered and it was his intention to
see if he could commit a crime such as stealing soﬁething, then
he ﬁas committgd the offence of burglary. It is nearly always
going in to steal, but it does not have to be. If a person

breaks and enters a house intending to commit any crime inside,



then he has burgled the place, and sometimes a person breaks

and enters a house with the intention of committing an indecent
offence, assaulé&ng a woman or a girl or a child. In this case
you might think - and it is entirely for you to say - that when
the accused went in t@e door he was intending in his own mind to
commit some crime in there, perhaps steal soﬁething, and perhaps
he got diverted from his intention of stealing by finding a young
woman in bed. On the other hand, of course, it -is not burglary
merely to break and enter a house. If he was stupid with drink

and just wandered in there but with  no particular intention of

-

illegality, then he is not burgling the place.... There can be
instances, of course, where a person might open Ehe door.and go
inside to get out of the rain. That is not burglary. He- may
be stupi& with-drink: and blundered in there loocking for somewhere
to- lie down ‘and sleep it off.- -That is not burglary. So you
will consider in respect of the first charge whether or not when
he broke and entered, and indeed there does not seem to be any
challenge about that, that his mind had the intention of
committing an illégality such as theft, or committing an indecency
If you think that those ingfedients are proved you convict him of

burglary.

The second charge is rape. Rape—-is the act of a
male having sexual intercourse with a woman who is_not7his wife
withgggipe:3consent, orTWithzconsent.obtaine&'by force or by
threats which forced her to give in. A woman who permits the
man to have intercourse is not consenting if that'cqnsent is
forced out of her by>the circumstances in which the offender is
threatening her, as a result of which her will to resist is
overborne. In this case the girl concerned says that she was
threatened and scared both for herself and for her baby and that
she gave in but unwillingly. She says that she demonstrated her
unwillingness By crying and sobbing. She says that she said to
him‘;uch things as "Why pick on me? I have done nothing to you".

So that is what the second charge of rape is about. Did he have
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intercourse with hef when shg was unwilling, that is to say,

she was not consenting because whatever she did to permit it

was done because she was overborne?  And - as I shall come on to
later - not only need it be that she was unwilling but you have
to be satisfied that he realised that because, where a woman was
unwilling but the man made a mistake and thought that she was
willing, then he is not gquilty of rﬁpe. The ingredients of the
offence must always be proved by the'Crowh, so tﬁe Crown has- to

show. hath. that she was. not..consenting .and that he knew it.

Now there are one or two special matters thch need
to be mentioned because of the nature of this case. In cases
where there is only the word of the woman or girl concerned, the
Judges tell juries to be especially careful. In this case: there
is some material, according to the view which you take of it,
which can cbnstitnte very strong suppart of the girl's story.
~But that will depend upon the view that you take. You might not
think that the other material does in fact back her up. If you
come to the conclusion that it is her word and nothing else, will
you please bear in mind that it is always dangerous, unwise in
the extreme, to accept the unsupported evidence of the woman alone
if she says she was raped. - I have heard many people say that is’
a fairly harsh rule. Maybe it is. But it is a rule that I am
~obliged to tell you, as does every Judge tell every jury in cases
ofbthis sort. If it is the girl's word alone, there is reason
to be extra cautious, and we use the words that it is dangerous
to convict on uncorroborated evidence. Ne#ertheless you are
entitled to accept it if it is the girl's word alone, and I do
not know what view you will take of any of the evidénce. Let
us say that yoﬁ put aside®all the other evidence and must deéend
on what you think of.the girl. Even though I have told you what
juries are always told in cases like this, you are entitled to
say to yourselves, if you think it proper, "We remember thét girl;
we remember the stor§ she told, the way she answered all the

questions. We are quite sure that she is telling the truth and
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we can have confidence in her when she says that she was
uh;illing and that from all the circumstances that was made
clear to the acéused". I will not comment one way or the

other on what I thought of her as a witness. You will remember
her sitting there for quite a long time giving the account to
Mr. Ruffin and then answering Mr. Mclean's questions. If there
was no other evidence in the case, and if, bearing in mind what I
have said, you can each say to yourself "I am su?é that she is
telling the truth, that she was forced, and by her conduct she had
_made it clear that she was unwilling" then you convict on that
evidence alone. Whether you do so or not is entirely for yod to

say.

There is some evidence which, according to the view
you take, is of assistance to you in approaching your task.

Firse of a2ll, something which is not what we call corroboration
but which is of interest to you is the complaint that she made -
shortly afterwards to Mr. McAlpine. It is not corroboration
because it does not come other‘than from her mouth, but you are
entitled to be told by Mr. McAlpine that hot only has she said
what she said yesﬁerday, but that she went up to his flat that
morning, around about 7 o'clock, knocked him up, and told him.

You will remember his words. I think he used the more colloquial
expression  that she had said she had been “done.over", which you
might well think was her complaint that somebody had had sexual
intercourse with her in circumstances that she was complaining
about it. Now that does not amount to what we call corroboration
because it is not from a source other than her own mouth. The
fact that a person tells something untrue does not become more
acceptable because she tells it on two or three occasions. You
still have to decide'if she is truthful. In a case like this
when you are asking yourself, Is she telling us the truth Qhen-
she says she was unﬁilling, it is always interesting to see how

she behaved immediately afterwards. If a woman comes along and



49

says "I was raped" and you say When? and she says "about a month
aéo", you might_say that is an unlikely story, why did you not
make a fuss about it at the time? That is the commonsense
approach that the Courts have accepted when they let you listen
to the evidence of Mr. McAlpine. If a woman has been outraged
and if she was unwilling you would expect her to make a fuss
about it, whéreas if she had been willing, especiglly in
circumstances which she might be ashamed of, you would expect

her to keep it to herself. So it is perfectly relevant for

. you people to say to yourself in considering this question as to
whether she was willing or not: If she was not wiliing why
would she have behaved the way she did by telling Mr. McAlpine?
Certainly he describes her as being reasonably composed, although
I think he sgid - to use his words - "white about the gills"®,

but she then said to him "Do you think I should tell the pélice?“
He séidlfhat was for her to decide, aﬁd she thought for a bit

and then rang'the police up and made a complaint. That is.
matarial which shows. that. she behaved in a way which is consistent
with the way you might think a woman who has been outraged would
behave. If she had, as is suggested, been willing and had
indulged in sexual intercoufse quite willingly with a man who is )
a stranger, who just wandered into her bedroom, would she'have
done that or would she, being ashamed of heréelf, have not said

a word to énybody? 0Of course, Miss Wulf knew about this man who
h;d been in the room, and you might think perhaps she had to
séuare herself off inbthe eyes of Miss Wulf. But, on the other
hand, Miss Wulf had ﬁeen pretty drunk - in her own words she
*crashed". Thinking about Miss Wulf, one wonders if she would
have been concerned if Miss Fox had had a nocturnal visitor or
whether that is something that would not have ruffied Miss Wulf's
conscience very much. One suggestion was put to Miss Fox in.
evidence that Qhe was only complaining to the police sb that if
she was pregnant she might be able to sustain an arguﬁent for

getting an abortion. Well, she denied that. She said that



SO

thought did not occur to her and she says that the police asked
her if she wanted to go to the doctor and have the morning-after
pill, but she declined that. So when you are thinking of the
motives of a woman making a complaint, do not dismiss those
matters from your mind. If in fact her story to the police

was untrue and she was fabricating it, there is the additional fac
that two or three weeks later, if it was untrue, she might have
repented about it and decided to do no more about it asrthe police
had not found the alleged offender. However, seeing him at a

bus stop she and her girlfriend éhased him in a motor-car and

she rang the police; That is not a crucial factor in the case,
but it is part of her conduct you might think about when.it is

askea: Do you believe her when she says she was unwilling?

Now that is not corroboration because it is merely
more of her conduct. It does not come from an independent

source, but it is worth thinking about.

However,vthere-is some material which could ke
corroboration to be found in.the statement of the accused.
You will reéd that statement with care. You will remember to
look at the original copy. . He says there that on the first
occasion he assumed she was willing, but that the second time
when she cameback into the bedroom she got back in the bed.
"I decided to finish what we were doing before when the girl
entered. She objected that time. But I couldn't wait, so I
got back on top of her anyway. She said to me that I was hﬁrting
her. I just ignored herx". Well; that is not a cOmplete
admission by him that she was unwilling both times. It certainly
is not an admission by Qim that he used the kn}fe to threaten her,
buf it is partial support for her. Whether it is the absolute-
truth or whether he was admitting as much asluawas prepared to
admit, there is the statement there by him that béfore the
second act of intercourse she objected, but he could not wait

and got back on top of her and ignored her protests. Well, if
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you believe what he said to the policeman, and if you believe

he meant to say it and it was not being bullied out of him,

that is powerful confirmation,. is it not, of the girl's story,

at least in part, when she says she objected both times, and that
he had in fact held a knife to her throat. So that on this
question of whether she was willing or not, it is for you to
consider the evidence, primarily on what she says and what she
did shortly afterwards, and whether you thiﬁk it is supported in

the written document.

While on that document, 1et>us remember that he now
says in the witness box that it was bullied out of him by
“threats and that he made admission only because the Detective
had threatened him with something very much worse, ﬂamely. thaéhc
he would be accused first of all of murder, or attempted murder
of the‘gi:l;' Well, of course, if it was bullied out of him and
he did not mean to say that at all, and he did not really
subscribe to the truth of it, the statement loses such weight as
you might otherwise put on it. It is for you to say what you
thought of him in the witness box this morning when he came to
light with that explanation when pressed by Mr. Ruffin as to why
he had written what he did. You will remember that no question )
was asked of the Detective. Our rules require counsel, if a man
is going to put up that sort of story, to give the Detective a
chance when that accusétion is to be made to answer it. It is
for‘you to say what you think of such a suggestion which the
Detective never had a chance to answer, which was never even put
to him. ° Lawyers know it is part of ﬁheir duty if their client
is going to say such a thing to put it to the man and give him.the
chance of answering it. : Now I am not making any criticism of
Mr. McLean at all. _You will have judged him to be a very
competent young lawyer, and you will have been, I am sure, very
impressed with his very helpful and persuasive address that he
gave this morning. But it raises a question, becausé Mr. McLean

apparently did not have any reason to put it to the Detective,
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whether or not this is just something that has been snatched out
of the air this morning when he was being cornered by Mr. Ruffin.
It is for you to say. Mr. Ruffin wanted to ;ecall the Detective
into the witness box, and I said we wouldn't bother about that.
‘One of my main reasons for not protracting the matter further

was this. If the Detective is so corrupt as to try and put that
sort of trick across a man and bully him into admitting something
he did not mean to admit, he did not make much of a job of it
because he recorded at the bottom of the first page "I assumed
that because she didn't say anything that she was willing”.

* What sort of bullying is this? Is fhis threatening a man to
confess something when this really tends to excuse him? . So you
people will weigh it up for what you think of it.

|

Now so far I have been talking to you'on the question
of whether of not it has been proved to your satisfaction that
the girl was unwilling ahd was bullied into it by threats. 1f
you think that she may have been willing then, of course, it is
not rape. - If you are in doubt.about it and think she may have
béen willing, the accused is entitled to the benefit of the doubt
and entitled to be acquitted because it is not rape, and you
cannot convict unless you are satisfied beyond reasonable doubt
that she was unwilling. That is the first part of the case.

You will.then. recall that Mr. McLean put to you that even if she
was in»facﬁ.unwilling, the accused may have mistakenly thought .
that-she-was-willing. Now I do not know whether you followed it
but a couple of years ago there was quite a to-do in 6ur papers
about a ‘case reported.in England known as Morgan's case, where
several accused were acquitted upon the basis that they thought
that the woman was consenting although in fact she was not. it
was an extraordinary case. There was a man who must have been
an absolute scoundrel, who was married at the time, a man named
Morgan, and he must have been a sexual deviate of a very -

unpleasant sort. I think his wife subsequently divorced him,
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nothing else could have been expected in the circumstances, he
being sexually obsessed I fancy. He was an Air Force man and

he with three other much younger airmen got themselves under

the influence of liquor one night and he invited them to come
home and have intercourse with his_wife. He told them that
although she would appear to struggle she was, as he described

it, kinky and that was her form of enjoyment, and although she
would be giving the appearance of resistance that was only a
pretence on her part and they could go ahead. She was a decent
woman and struggled and protested, but misled by what the husband
had said these young fellows, partly affected by liquor, had
intercourse with her despite her protestations. Well there was
no doubt about it, she was not consenting, but the Court had to
consider'whether, if persons mistakenly believe that the woman

is willing, it is rape or not. Let us not bother about the
result of that case. It illustrated that if & person makes a
mistake and thinks she is willing, he is not guilty of rape.

We have to accept that as the law and I tell you that it is the
law. Mr. McLean raises it here, but of course it is a very
unusual case when that arises. Morgan's réally was an unusual ca
but it is still a matter that you are obliged to consider, whether
in all the circumstances of this case, even if the girl was .not
willing, this man might have thought that she was, because only

if you are satisfied that he realised that she was not consenting
can he be convicted of rape. I have said that it would only be a:
unusual situation because you might think that a man who was
wishing .to have intercourse with a girl, especially somebody not
his wife, would be paying some attention to her reactions tovsee‘
whe;her she was going to permit him or not. Ordinarily in a case
of this sort I suppose once you were satisfied the woman did not
consent in most cases you would think a man would realise that,
because a man having intercourse with a woman not his wife.will

ordinarily be on the lookout for the signs as to whether he is
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welcome or not. So in a case like this you will have to
congider all the circumstances to see whether or not you think
it is a reasonable possibility that this person may haye been
mistakenly thinking that she was willing. He says that he just
walked in off the street into a.stranger's flat, not really
intending anything in particular, does not remember much about
it, saw somebody in bed, got in with her, which would seem to
be an extraordinary action anyhow for a man to come in off the
street. You might think at least that he would be cn the lookout
for something to indicate whether or not such unusual conduct was
welcome. It is a question as to whether you can accept it as a
possibility that you'would entertain, that if this girl was
unwilling any man - but in.particular this man - could have made
; mistake about it. If the knife was used, well I would imagine
that is the.énd of it. How could a person who has taken a knife
to. the girl have possibly thought that she was consenting? 1f
the knife was not used, from what she described conld this man
perhaps have mistakenly believed that she was agreeable? In
this connection you will particularly, I imagine, pay regard to
his statement because there were apparently two acts of sexual
intercourse, and if either Gf those acts was against the girl‘'s
consent, and he knew it, that is rape, and you can convict him
for the first or the second act, it does not matter which. If
you look at his statement he said that on the first act of
intercourse "Y assumed because she did not say anything she was
wilking", and there is a somewhat different story for the second
act of intercourse is there not. There is-éerhaps room for the
view that he may have been mistaken the first time but knew
perfectly well the second time that she was objecting. To-day
he has a different version and says that she only objected after
he had penetrated her. You will remember that I thought it my
duty to ask him was it only after penetration and part way -
through the second aét of intercourse that he realised she was

objecting. He said he did not stop, he carried on.
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Now you might ask ﬁhis question, and it really is a
rather unusual one, what happens if part way through an act of
intercourse a man who had previously thought that the girl was
willing realises that she is unwilling and he continues? I
tellk¥syou, as a matter of law; the answer to that is that if,
having realised she is not willing, he continues with the act
oi‘intercourée, it then becomes rape, because rabg.is the act
of a person having sexual intercourse without her consent. I1£
there is an act of intercourse which takes perhaps some minutes,

. that is a genuine act of intercourse, they are still having
intercourse are they not? So if part way through he realises
that she is not willing and he continues, from that point on he
is, to his knowledge, having intercourse with her without her
consent. That then becomes rape although prior to that it might
not have been because of his belief as to her attitude over the
matter. Now that is impdrtant in this case because he sayg
right atjfhe end of his cross-examination this morning that she -
objected:but that he did not stop. Well, if you take that on

its face value, and that is what happened, that she was unwilling
and he has realised it, that is rape. It may be, of course, that
you think that that is too favourable a view, He had said in )
his statement that she objected before the second act of
intercourse, so that it may be that the whole of the second act
of intercoﬁrse was rape. On the girl's story, she says that she
was ﬁnwilling right from the beginning, and she describes
circumstances from which you might conclude that he realised that.
Ydu have listened wiﬁh great .attention to all these matters and,
in particular, you have listened with great attention to what Mr.
McLean has said, and you must beﬁr in mind all his criticisms of
the case. He said with regard to the knife, the'girl never saw
it, she only claims to have felt it, and there are no fingerprints
sufficient for identification purposes on it. Was that knife
ever used or was that a carrv-over from the dream she.had been

having? What do you think of the situation where, when her
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girlfriend arrived home she did not raise the alarm, and what
do you think of her going back into the room? She says it was
because she was.scared for her baby's sake. You have listened
with care to what Mr. McLean has said as to what inferences you
think you should take from the fact that she returns to the
bedrocom. Is it perhaps that she had been agreeable to this
perfect stranger having intercourse with her? Mr. McLean points
out that the accused did not run away when Miss Fox went out to
the other girl's bedroom, which perhaps he could have done, and

. is that consistent with a man who knew he had done wrong? Might
it be that the accused thought that this was surprisingly good
luck to blunder into a house and by good fortune suddenly find a
girl prepared to have intercourse with him. If it may be that
that is a reasonable explanation, and that is what he thought,
well then in.respect of such act of intercourse when he was under

that impression, that is not rape.

You have listenéd with very great care to everything
that has been said to you, and I am confident you have a very
good grip of the issues involved. I repeat that although
counsel have talked to yoﬁh and I have spoken to you about the
evidence, the views which we may hold as to proper inferences to
be drawn one way or the other are quite irrelevant. It is for
you people, the twelve representatives of the community, with
your combined experience of life, to say whether you are of the
view that it has been proved beyond reascnable doubt that he is
guilty 9f one or othér or both of the offences with which he is
ch;rged. If you are so satisfied, it is your duty to convict
him. If the proof fal%s short of that, the accused is entitled

to be acquitted.
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‘% X ,%, £ | wms ess PR .
Rua Kaitamahi states: '/4- ?’7?“ :

J am o married man, seperated from my wife, J léve in a )
De Facto relationship at 7/65 Burnley Tce, Nt: fden. I am a Printer fon U.£4B,
Mono L#d,, Fllenslie,

. e

J am making this statement Zo the Police about an incident
J was involved in on the night of the 19th November 1978, in which J had sexual
intercourse with a girl, against hea will, ot her home in (algany Sireet, SMW'
J have been uarned that J am not obliged to say anything unless

9 wish %o do 40 and that uhateven I do say will be taken daun in uniting and may
be given in evidence,

We went to the ball on the Saturday night, that uns the 18th
of November, we-went there at a bout 7,30 p.m. Half way through the ball there, the
arguement stanted, thot was between the iwo misses and the tww of us. That was
mysell and my ginl faiends sisters husband, Southworthy The arguement was about
us fwo me, talking Zo my two girl relations. Ny misses and her older sisten didn't
Like it,' We had the anguement and decided to leave because it uns pack up time
angy.

The incident was forgotden anyuuay, and we caught a cab and went
20 the in laws place. J cant rememben the name of the stneet, J think it is around
Hadley Ave in Sandringham, We had a few mare drinks ovea there and we wene waiting
fon the test with Wales on gngland 2o start. And the anguement stanted o bail up
again. Anguay, the game had started and J decided %o come homes Just to get auay
from the arguement, J walked up to Mt, Albert Road and then #o Sandringham Road,
there J caught a cab 2o go hame.t When J got hume, J decided 2o go back and get my
Misses. On the way back, J walked back, and J walked doun Dominion Road and turned
doun that sireet on the map, (algary Sireet. Jt uns there that the thought came 2o
me 20 call into that girls houses J entered through the doon that wns unlocked,
clased the doae behind me. Then J went into that girls bedroam. She was sleeping
on the bed, J got into bed with her. J had my clothes on. Well the ginl woke up
and J asked her if we could moke love. But she didn't say anything. J assumed that
because she didn't say anything that she was willing.,' She took hea panties off and
we had sex. She didn't cay an anything the finst time,
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I Md was atill in the act uhen the ather girl came hame. She gat up and we:
2o that girls avam. J just lay back in the bed, Then she came back into the
bedwm.iﬂdidukbmdwﬂmathmgwwmddgwiﬁatahedayohm&
Whm‘hgatbadinthbd,ﬂdeddadtoﬁ}uhhuﬁdumdamgbe{mdu
%WMM'SMWMMMQMQM, 40 J got back o
two{th&Mﬁom-MﬂwWﬁmﬂﬂuthm
When we finished having the act, ﬂdwdedtogobackmmueadofgei&ng
&y misses 2o come home,'

The ginl uns eaying during the second time, J think J wae hunting her. The
baby woke up ance, thats when J noticed that it uwas in the room, When the baby
nﬁeupﬂmitoihebabymdﬁuledtoputﬂwbabybacktodzep by patting
ite cheek. The ginl got fout and said she had to feed the Af baby, she fed the
babyadﬂpa«ttedﬂuMyaga&mﬂmcheekwdtﬁmthwuﬁmﬂleﬂ.

3mmbuua5uhng}ﬂw;guﬁm5&#.ﬂdadmmbmhav£ngalmé{
in my hand,! ,

7/tatm29hat.7had6m¢dn/ﬁn9.7wldwja6m‘10duhk,quﬂwthapp
J unan't veny drunks J think the reasan why this happened uae because of the
wwqw‘u.'ﬁmueﬁum’tth@utﬁmmﬁadmmum
w/wn.ugoawt,Jgdupdetw’wnﬂu/zhutolmvéAanthJtaywdcaaay
on deinking. She atanted behaving Like this when she hnew that she was pregnant
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IN THE SUPREME COURT AT AUCKLAND

THE CROWN SOLICITOR AT AUCKLAND charges that

Section 128

Crimes Act,
1961

2

TAMAITIRUA KAITAMAKI on the 19th day of November

1978 at Auckland did rape MARGARET ROSE FOX.

THE said Crown Solicitor further charges that

Section 241 (a)
Crimes Act,
1961

PLEA:

TAMAITIRUA KAITAMAKI on the 19th day of November

1978 at Auckland did break and enter a building,

namely the dwellinghouse of MARGARET ROSE FOX

situated at Flat 1, Calgary Street, Balmoral

with intent to commit a crime therein.

NOT GUILTY

VERDICT: GUILTY

SENTENCE: Count 1 - 6 years imprisonment

Count 2 - 2 years imprisonment



