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iled on behalf of
e Plaintiff)

CNTERED

CHECKED \\(

s § |

D. JOHNSON AND COMPANY,
plicitors,

vel 8,

C Centre,

}9 George Street,
RISBANE. Q.

4000.

*l: 229 6811

No. 2 - Summons, with Minutes
of Order attached.

Dated 28 July 1982,

IN THE SUPREMIE COURT

OF QUEENSLAND

No. 2969 of 1982
BETWEEN :
SUNBIRD PLAZA PTY, LTD.
Plaintiff
AND:
BOHETO PTY. LTD.
Defendant

LET ALL PARTIES CONCERNED attend at the Chambers

of the Chamber Judge at the Supréme Court House,
Brisbane OQ/LIQOdeday the l+41vj day of,dﬁ??UJbﬂL 1982,
at 10 o'clock in the forenoon, on the hearing of an
application on behalf of the plaintiff for judgment
in the action pursuant to Order 18A of the Rules in

terms of the minutes of judgment attached hereto;

alternatively, for directions as to the future conduct

of the action, and such further or other orders as

may be just, including an order as to costs.

A 9+

DATED the 1982.

This summons was taken out by the plaintiff's
solicitors Messrs. J.D. Johnson and Company.
TO: the defendant, BOHETO PTY. LTD.

.itg solicitors, Messrs. McDonald & Company,

- 37 Connor Street, Burleigh Heads, and to
their Town Agents: - Messrs. Cannan & Peterson,
Solicitors, 344 Queen Street, Brisbane in
the St ate of Queensland.

AND TO:-

-2~ Summons



IN ThE SUPREME COURT

OF QUEBNSLAND

No. 2969 of 1982

BETWELN :

SUNBIRD PLAZA PTY, LTD.

Plaintiff
AND:

BOHETO PTY. LTD.

Defendant

MINUTES OF ORDER

IT IS THIS DAY ADJUDGED AND DECLARED that the

agreement between the plaintiff as vendor and the
defendant as purchaser being the agreement dated

27th May 1981 in the writ of summons mentioned ought

to be specifically performed and carried into execution.

AND IT IS THIS DAY ORDERED that the defendant within

seven days of today do pay into Court to the credit

of this action the balance purchase price due under the
said agreement, namely $133,650.00, together with
interest upon the said balance purchase price in the sum
of $58.59 - per day for each and every day from

(and including) 26th June 1982 until (and including)

the date when such payment into Court shall be made.

AND -IT IS THIS DAY FURTHER ORDERED that an account be

-

taken if either party by its solicitors shall so
require by written notice to the other party's
solicitors given within three calendar months of
today's Qagplaé to the adjustment of rates taxes and
outgoings brovided for in the said agreement.

AND IT IS THIS DAY FURTHER ORDERED that the party by

whom any sum shall be found payable to the other on

e Minutes of Order




2
the taking of such account pay such sum within seven
days of the taking of such account by such party to
the other party's solicitors.

AND IT IS THIS DAY FURTHER ORDERED that within 14 days

after production of the receipt for payment into
Court as aforesaid to the plaintiff's solicitoré, the
plaintiff execute and deliver to the solicitors for
the defendant a Memorandum of Transfer in regiéterable
form of an estate in fee simple in Lot 52 on Building
Units Plan No. 4993, free of all encumbrahces, such
transfer to be in favour of a transferee to be
nominated by the defendant in writing upon or prior

to the production of the receipt as aforesaid, other—
wise to be in favour of the defendant; AND that the
plaintiff do at the same time deliver to the solicitors
for the defendant the Certificate of Title to the

said Lot 52 free from all encumbrances and any other
documents necessary to eanble the transferee to become
registered as proprietor of an estate in fee simple in
Lot 52 on Building Units Plan 4993 free of all
encumbrances; AND that the plaintiff do at the same
time deliver vacant possession of the said. Lot to

the defendant.

AND IT IS THIS DAY FURTHER ORDERED that the

plaintiff be at liberty to apply at any time and from
time to time on notice to the defendant for an order
for the,pqymentAout of Court to the solicitors for
the plaintiff at such sdm Oor sums as may be necessary
to-discharge any encumbrance upon the said Lot 52 or
\Q% gain possession of the relevant Certificate of
//tle in order to perform 1ts obligations under the

_ngé/said agreement or this order.

T, Minutes of Order




AND IT IS THIS DAY FURTHER ORDERED that the

plaintiff do recover its costs of this action

including reserved costs to be taxed.

AND IT IS THIS DAY FURTHER ORDERED that any pafty

be at liberty to apply as it may be advised, and
that leave be reserved to all parties to move for
the making of such further orders for the purpose of
specifically performing the said agreement as

circumstances may require.

- Minutes of Order
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. JOHNSON AND COMPANY,

icitors,
'.l 8[

Ko. % - Affidavit of Howsord
Beaconsfield, with Exhibits.
Dated 28 July 1982.

IN THI SUPREMFE, COUKRT

OF QUEENSLAND

No. 2969 of 1982

BETWELN :

SUNBIRD PLAZA PTY. LTD.

Plaintiff

AND:

BOHETO PTY. LTD.

Defendant

I, HOWARD BEACONSFIELD of 41 Howitt Road,

Caulfield in the State of Victoria make oath and say

as follows:-

1. The plaintiff is a company duly incorporated

in Quecnsland and its registered office is, was
throughout May 1981, and has been ever since at the
office of J.D. Johnson and Company, 5th Floor,

29 Elkhorn Avenue, Surfers Paradise in the State of
Queensland.

2. Now shown to me marked "A" is a true copy of a
contract dated 27th May 1981 entered into between the
plaintiff and tﬁe defendant for sale by the plaintiff
to the defendant of a unit there referred to as"Unit
147" being Lot 52 in a Building Units Plan vyet to be
;@gistered.

3. Registnation of the Building Units Plan (No. 4993)
by the Registrar of Titles occurred on 10th June 1982.
4.. - Now shown to me marked with the letters set out
alOﬁgside respectively are true copies of thefollowing
cofrespondence passing between J.D. Johnson and Company

solicitors for the plaintiff, and named as such in the

-0~ Affidavit of
H. Beaconsfield




said Contract, and Messrs. Elliott & Associates,

solicitors

for the defendant, and named as such in t he

said contract:

|IBII

llcll

llD"

"EH

"FH

_“G"

IIHII

IlI"

IIJ"

5. Now

letter plaintiff's solicitor
to defendant's solicitors

letter plaintiff's solicitor
to defendant's solicitors

letter plaintiff's solicitor
to defendant's solicitors

telegram plaintiff's solicitor
to defendant's solicitors

letter plaintiff's solicitor
to defendant's solicitors

letter defendant's solicitors
to plaintiff's solicitor

letter plaintiff's solicitor-
to defendant's solicitors

letter defendant's solicitors
to plaintiff's solicitor

telegram plaintiff' solicitor
to defendant's solicitors.

datg

15.2.82
16.3.82
19.5.82
10.6.82
11.6.82
11.6.82
22.6.82
24.6.82

25.6.82

shown to me marked "K" is a true copy of

a letter dated 24th June 1982 from the defendant's

said solicitors to the plaintiff and of the enclosure

therein (which was in the same terms as the enclosure

with exhibit "I").

6. The

plaintiff was on the 25th June

willing and able to effect settlement of

at the offices of J.D. Johnson & Company.

Johnson .and .Company was in possession of

1982 ready
the contracts
J.D.

title

documents and other documents necessary oOr appropriate

to make'thglaefendant registered proprietor of the

-

P

séid Unit:14A, now Lot 52 on Registered Building

Uhits Plan 4993 and also of instructions from the

. Affidavit of

H. Beaconsfield




plaintiff to effect settlement on that date.

7. Neither the defendant nor any of the guarantors
named in the Contract offered settlement of the
Contract on 25th June 1982 or at any other timé.

8. In my belief there is no defence to the action.
9. I am a director of the plaintiff and duiy
authorised to swear this affidévit on its behalf.

10. All the facts and circumstances abéve deposed
to are within my own knowledge save such as are
deposed to from information only and my means of
knowledge and sources of information appear on the

face of this my affidavit.

SWORN by the abovenamed )
d ' )

Deponent at ,A?Z?zéZ;a.)
LA )

this &7 day of ,o;;\)
)

)

1982, before me:~

C?i? .

\\* A Justlce of the Peace

Jurttee of U Voo

-8~ Affidavit of
H. Beaconsfield
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No. 4 7\Exhibitg"A" -~ Copy Contract. .
~of+Bake of Unit 144, '
. Plaintiff to Defendant.
Dated 27 May 1981.

OAYL: The Q7 H‘ day of N 0"\'1 1981

VERDOR: SUNBIRD PLAZA PTY. L1D,
> 2 ¢ Pres C ’:‘)
vnoer's seer: 1 K DL R eTFery

PURCHASER: Botcro P77 (,7—23‘
ADDRESS: 3/ Cooceoentg S0 7D

UNIT S0LD. MO, /’5/ (
Floor: yrit .
Floor Plén: In accordance substantially with the Plan in the Cighth Schedule hereto and edged in blue. The

said plan is incorporated in this Agreement for identification purposes only,

PURCHASE PRICE: 7g /Y8 SO =00

/Y 3i0 o

DEPOSIT: A c
[/ /” BALANCE PURCHASE KOREY: ‘? /336§p o0
4#%

VAavceode& A,

Lot Ho. SZ— in Bullding Units Plan No. if registered) "

WHEREAS: '

(a)  Yhe Vendor is or iIs entitled to be the registered proprietor of certain land described in the First Schedule hereto:
62{7 {b) The Yendor intends, subject to the terms hereof, to construct a multi-storey building to be called “SUNITRD PLAZA"
,/ ,Z? on the said land tn accordance with plans and specifications prepared by the Vendors Architect and approved by the
Council of the City of Goid Ccast, the finishes to be substantially in accordance with the Schedule of Finishes
annexed hereto,
tc)  The Purchaser wishes to purchase from the vender the estate in fee simple in that part of the said building here-
inbefore descrited as the unit sold and hereinafter referred to as “the said unit";
(d) A separate frcehold title to the said unit is to be conveyed to the Purchaser by virtue of the "Building Units and
Group Titles Act 1980" 3s amerded.
KOW TH1S AGREEMENT WITHESSETH AS FOLLCWS:
1. The Yendor shall sell to the Purchaser and the Purchaser shall purchase from the Vendor the estate in fee simple in
the said unit free froa eny nertoage or other ercurmbrances cther than as herein rotificd in the Fifth Schedule hereto and
they easements created or implied by the said Act and together with such rights as are appurtenant thereto.

7/ (3)THE PURCHASE PRICE h‘amely_(slyg 3b()) shall be payable as follows:-
’K:ZZ(j (/; L. (e} The sum of (S/VEVEas Puk depesit payable on the signing of this Contract
/ W ? £z M ') -

a1y (& bt 3 *
f // () The sum of {373244 P payable upon settlement
v{;/ iThe Vendor agrees that the amount paid by wiy of ceposit be paid into ap interest Bearing fccount with the Bank or
‘\\_::}Diiding Society, nominatea by the Yendor and set out in Schedule Twelve {12} hereto in favour of the Purchaser with
an irrevocable authority in favour of the Vendors Solicitor to cermit the withdrawal of all monies therein upon the
Registration of the building Lnits Plan such withdrawal to be paic into a Trust Account until settiement. Interest
on such monics up to date of withdrawal to be credited sgainst the Purchase Price. In the event of this szie not
proceeding the Purchacer forfeits the rights to such interest,
3. Settlement: shall take place within 14 days after notice from the Vendor or its Scliciters to be Purchiser or his
solicitors that the relzvent Building Untt Plin has teen rogistered at the Reel Preperty Office, EBrisbane PRUVIDED THAT
if the Building Units Plan is not registered by the 20th Jure, 1933, then either party may cancel this Contract by written
Kotice Lo the Other or its cr his solicitors end on cancellation all moneys paid by the Purchaser hereuader shall be
refunded without deduction and neither party shall have any claim aqainst the other party under this Agreement PROVIDED
FURTHER that should the construction of the said building be delayed due in whole or in part to one or mare of the
following:-
(i) Damage 2nd/or delay by fire or explosion or earthquake or tightning storm or tempest war or civil commotion or
strikes; (11) In consequence of proceedings being taken or threatercd by or disputes with adjoining or reignbouring cwners;
(ii1) On Account of the celay of any local or ctner authority in giving necessary approval provided the Vendor kas taken
211 reasonable stens to obtain such acproval; (iv) Inclement weather (v) By any other cause matter or thing boyond the
control of the Vendor AND IF the Vendors Architect so certifies and states in such coertificate the period of the delay
S0 caused, then the Vendor may at any time thereafter by written notice to the Purchaser substitute for the cate above-
mentioned another date which is rot later than the original day by more than the period of the delay certified to by the
Architect.

{b) The parties agree that settlement shall be cffected at 2 place in the State of Queensiand to be nominated by the
Verdor's Solicitors,

{c) On settlerient the Vendor will execute and celiver to the Purchaser in exchange for the balance of purchzse roney a
Homorandum of Transfer of the said unit in registerable form (other than for stemzing} together with if 2t is available,
the relevant Certificate of Title. The Mausorardum of Transfer shall be prepared by the Purchaser and delivered to the
vendors Selicitors in sufficrent time prior to settlement to permit  execution thereof by the Vendor.

(d) If, on sctticwent, the said umit is subject to any rortgace or charge then the Purchaser will accent an unstamped
duly executed release thereof which shall include if mocessary a serarate Instrument of Partia) Release or. a Release

by Consent, endorsed on the sudject transfer and for the purpese of such endorsement where applicable, the Purchaser
dgrees Lo make the subject Trensfer availatle te tne Salicitor for the'Vendor AND to obtain that release the Vendor my
apply the whale or any part of the roneys rayable by the Purchaser.

(e}  If, on settlement. The Certificate of Title to the said ynit is availeble it shall be delivered to the Purchaser
but 1f it is not evailabte then the Purchaser will acceot the undertoking of the Vendor, or its Solicitors, or Mortgagee
or {ts Solicitors as the case may require to provuce the-relcvant Certificate of Title to the Purchaser or the Purchasers
Soliciters or te the Real Preperty Office as may be required by the Furchaser to permit registration of the said Hemorandum
ofiransfer in favour of the Purchaser. - S :

{f) On settlement the Purchaser shall reccive vicant possession of the said unit.

{g) Vhe Furchaser shall, with the Moorendum of Transfer teadered pursuant 1o this Clause, submit to the Vendor's
Solicftors, in duplicate. a form of rolice to the Body Corporate which shall comply with the requirements of Scction 53

{2} (a) of the Building Units and Group Tatles Act J930 a5 a~ended {tereinafter called “the Act™. Prier to completion

the Yendor shall, so far as 1t be encurtant vpon the Vendor, and 9 far as 1t be possible at that time, complete the said
motice dnd return the said notice in Cuplicate to tre Purchaser or the solicitors for the Purchaser as the case may require
prior to conplietion. . ) -

At completion the Furchiser shall preduce to the Virdor a cony of tPe $3id notice duly corpleted in LVery respect in
sccordance with the requirerents of tee Sand Sodtion 53 (2) (o) ard culy executed by U Turchaser.  lhereattler the Yendor
shall give the $a1d totice vuly cxccuted by both the Vendor and the Furchsser to Lhe Bady Corporate.
{h)  For the purpose of this Clayse ratice miy teogiven inoweatins by prepaid post ofdresced either to the Purchater at
the address shomn an this Contract or fo the Furgbasers S01101tors 30 thetr uaual place of business ard stall e dewwed
(0 have been received oo tne doy (olloming the day which 1t way 52 pasted, whelher or not 1t 4s in fact received by the
Purchaser or his solicitors, Notice miy be served in any other manner recognised by taw,

B A s cnec gt

Sy pom—tivamginminyof—t ris—fontract-

-9~ Exhibit "A"




CAR SPRCE:

4. Tew verdfor will vasure tat grior o settlenent the G Lavs of the Bedy Corpovate brouaht {ote eofotene yron the
redfstretion of the Buitding Uty Plan will be o asended ds Lo, inter abia, togetbor with any notice required to be giver
pursusnt ta such tiy-lews, grant to the pregrietor for the Gme being of the said unit the exclusive use of (ke <aid vt

exclynive vae for ar parbieg and/ar slore of that gart of the common property cutlined yn BLUEL on the plan in the CAR
SPACL SLHELULE herelo Lernyg the Fanth Schedule,

ADJUSTMENTS :

5. (s} ALl rates, taxns and outgoings with respect to the said unit shall be the Vendor's 1iability up to the dete
of possession end thereaftee shall be the Furchasers Tiability the same if necessary 10 be apportioned. f a separate
sssestnent of rates, Tand Lax or any other outgoings relating Lo the whole of the s3id unit then an apportionsent shall be
made of the assessment, proposed further in the case of Jand tax in eddrtion to an apportionment on 3 unit sottiement basy
88 aforwmentioned, on the basis that tne subjecl land comprisang the stti and desoribed hereafter is the only land owned by
the vendor in the State of fLueensland at any time relevant for the assesament of land tex.  Where 3t the Lise of completior
sctusl 2uvvessments in reqpict of the shovesentinned outaviegs have not yet 1ssued the required apporticeaent or apportione
85 thoe case may be shall Lo mide an the basis of the Vandors eotimate ¢f the outgning or outgnings to be Jssessed and the
Furchaser shall not be entitled to retain from the maneys piyable at completion any amount in respect of any as yet
unassessed or unpaid outgoings, the Purchaser relying en the obligatien of the Vendor pursuant to this Clause to pay such
outgoings up to the date of cowpletion.

(L), The vendors <olicitars inall geliver to the Purchaser or the Purchascrs Solicitors shortly before the date of
carpletion & Certificate of the Zody Corpnrate under Section 40 (1) {c} of the Act so thal such certificate shall bte dated
2s close {n time as possible to the date of completion yet giving to the Purchaser or the Purchasers Solicitors prior to
conpletion adequate notice of the contents thereof. The said Certificate shall not in any circumstances be dated more
than fourteen {14) days prior to the date of completion.

DLFAULY

6. If the purchaser fails to coaply with the conditions of sale herein set out or any of them { in addition to any othe
remedy available to the Vencor) the Vendor may:-~

a) Forfeft to the Vendor the wonoys paid on account of the purchase price by the Purchaser;
b} Mithout notice to the Purchaser cancel this Contract and resume possession of the said unit;
¢} Mithout notice to the Purchaser resell the said unit by pudblic auction or by private contract with power to vary
AT or rescind any contract for sale and to buy in at any auction and the deficiency in price on such resale and the
expense of and incidental to repossession and to the present sale and such resale and any abortive attempt to resell
together with ail rates taxes and other outgoings accrued due in respect of the said unit at the cate of resale
thereof which were payable by the Purchaser under the terms of this Agreement shall be paid to the Vendor by the
present Purchaser and shal) be rccoverabie as liguidating deniages.
Do all or any of the 2bove things at its option.
Ihc Purchaser will indesinify the Verdor against any loss shxch the Vendor sustains 2s a result of the Purchasers default,

DELAY:

7. Should there be any delay in payment of the balance of the purchase money or any instalment thereof by virtue of
default on the part of the Purchaser then withcut prejudice to any other rights of the vendor the Purchaser will pay to
the Vendor 2t completion a sum for Yiquidated darmages equivalent to interest at the rate of sixteen per centum (16%) per
annuin on the monies so owing from the date for payment thereof until payment shall have been made.

TITLE:

- 8. (3} The Title to the said land described in the First Schedule will be, prior to settlement, under the Real
Property Act of Queensliand, the title to the said unit will be or is subject to the provisions of the “Building
Units and Group Titles Act 1980" as amended.

(b) The Purchaser or his solicitors may within seven (7) days from the date of registration of the subject

Building Units Plan deliver to the Vendor or its Soliciters rirauisitions or o5jections (if any) on or to the Vendors

Titte. All reguisitions or objections mat <o delivered shall be deemed waiyed by the Purchaser.

(c) 1f the purchaser shall within the said seven (7) days make any valid requisitions or objections on or to

the Vendor's title which the Vendor shall be urable or unwilling to remcve cr comply with, the Vendcr or its

Dolicitors (whether they shall have attempted to remove or comply with same 3ad notwitistanding any negetiation or

Titigation in respect thereof) may give to the Furchaser or his soliciters notice in writirg of the Vendor's intenti:

to rescind the agrewsment at or before the expiration of seven {7) days without prejudice to any other rights which

the vendor may have, unless such requisitions or objections shall be withdrawn or waived within such seven (7) days

. the Contract shall thereupon be rescinded and the vendor shal) repay to the Purchaser all deposit and other moneys
received by it or ils Agent con account of the purchase money but without interest costs or camages and the same
shall be accepted by the Purchaser in full satisfaction of all claims. If the purchéser withdraws or waives his
cbjoction or requisition as aforcmentioned then this agreement shall remain in Tull force and operate as if such
vequisition or objection had no’ teen mede and the said written notice ef recission had not been given.

(d) {i The purchaser ackrowledges that he has rot relied on any representaticns by the vendor, the
vendors ageant or any other person or gersons or corporation in and about entering into this contract other
than as set out herein and that the conditions and stipulations hereof constitute the only agreement
between the purchaser and the vendor
(ii} The purchaser shall be entitled to premises with measurenents and to a standard and specifications
substantially in accordance with those set out in the said specifications and plans and the Schedule of
Finishes hereinafter set out.

(e) Subject to the provisions of clause 8 (f) hereof the vendor warrents that the unit entitlement of the

respective units in the said building as shown in the relevant Building Units Plan shall be as set out 1n the Second

Schedule hereto.

{ The purchaser shall not be entitled to make any objection, requisition or claim by reason of:-

(i) Akny mirpr variations as recards the said umit between the Plan as produced to the purchaser and
the Building Units Plan as registerad by the Registrar of Titles,
(1i) Any alterations in the number, size, location or unit entitlement of the lot or lots in the Buildi

Units Plan {other than the lot or lots heredy sold} or in or to the cormon property provided that the unit
entitlement of the lot or lots hereby sold and the aggregate init entiticaent of all lots shall not theredy

be varied.
(iii) Any alteration or variation in the said plans and specifications accordingly.
{iv) Any alteration or variation in the said plans and specifications ard in the said Schedule of

Finishes as may become necessary during the course of construction by reason of matters beyond the centrol
of the vendor which may result from, inter alia, the reculrerents and directions of any coverrmental ur
semi-governmental authority or as may be reguired by tne practical exvigencies of construction either by, bdut
without limiting the generality of the forecoing, the” dictates of ¢oos building praciice and/or the avail-
ability of materials, PROVIDED HOAEVER that the vcnucr shali take all avaitable and reasoraple steps to
2adhere wherever possible to the said plan and specifications and the Scheaule of Finishes.

g} The Purchaser shall not be entitled to take‘vbjection to any eascments created or implicd by the "Building

Units 3nd Group litles Act 1983" as emended.

(h) The purchaser agrees that on registretion of the Building Units Plan the Yendor as sote proprietor nay:-

. . (i) Anend the By-Laws of the Body Corporate in accordance with the amendments sct out in the Tmird
Schedule herete and day viriation thereof as may in its sole discretion seem desirable PROVIRED HOWEVER that
the vendor shall make no such further amendment as shal) materially prejudice the interests of the Purchaser
[§33] Frecure the execution by the Sody Corporete of the Management Aqreoment disclosced in the Sixth
Schedule hereto for the purposc of better seeing the proper functioning operation and nanagament of the sad

. building and/er for the purpose of letting any part of the bhuildrng,

(1) The vendor shall be entitlcd to gront or procure that the Body Corperate shall be entytled to grant Lcases
or Licences over common property tor the provision of such services as wall te of benefit to the body Corporate or to
nembers or future recders of the Body Corporate including any Licence or Lacences to de qranted pursuant to the terms
of the said Hanagement Agreement provided for and referred to in subclause (h) Lii) hereof,  Tnis (rovision shall
constitute nolice to the purcnaser 3s5-a persen having an interest within the neaning of ary relevant provacion or
provisions of the “Burlding Unats and Group Titles Act 19907 as ameaded and.c¢ontont by such purchaser to 3oy such
.proposed Leyse or Licence. -

{1} Lo ebjectron so311 Be taben er requisition raised by the Purchaser if it should be found that any toundary
of the sard land be rot fenced or thal such boundiry feace or wall should nat te upon or within such toundary,

{x) Ka objectron shall be taken or requisition ravsed by the Purchaser an respect of any necessary servace
eastaent alteating the property.

() The vendar berety suthorises the purchaser to apply to the ody Corpurate for any one or wore of the things
specified n Section 40 (i) (a) (b) {c) or t¢} of the Act and to prov|dc the purchaser, on his request, Nl(h the pam

i

/4(/33«!-
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and address of the Seerctary or fanaging Aqent of the fody Corporate.

G The vendar sacranty thyt 0 3t the dur cate for setUonont, other than 15 disclosed or fndicated 4n this
Contract: .
{t) Tue vendor {5 shawn as the moprictor of the let on the rel
{11} the Bedy Lorprurate bas wnsured the tudlding a5 provided dn Biviston & of the Act;
(444) £ RGNe, Are recorerable (rem the vendor s proprictur of the safd ymit pursuant to sections 12
or 33 of the fct;
{1v} the verdgor kas no knowledqe or rotice of eny special levy or of an unucua) nature or of the ex-
fstence of any factl which might gyve rise to o indicate the possibabity of such levy;
v} no yraninous resolution ur recolutions wvatkout dissent has been pasaed;
vi}) the Court bas ngt mage any order for the extinjuistaent of the plan;
vit) 1o 1eose of any part of the common property has been granted to any prrsony
viii) m proprictor kas been granted the exclusive ese and cnjoyment or special privileges in respect of
ary part of the common property,
{ix}) the tody Corporate has not wortgaged or charged any of its assels Lo secure the repayieent of
moneys cwing or birrowed by it .
éx) there ere no unsatisficd judgements egainst the Body Corporate;
x1) - so far 3s the vendor {s aware no proccedings hive breen instituted 2gafnst the Body Corporate in
any Court.

€0s71s

9. Al} stomp guty and registration fees realting to the transfer and this Contract skall be borne by the Purchaser, but
the parties shall otherwise bear their own tegal costs.

TIME

0. Vime shai) be of the essence of this Contract

11, Mithin thirty (30) days from the date of this Contract the abovenamed Purchaser may give written notice to the vendor
or the vendsrs solicitors that he roninates one (1) or nore other person or persons or ccAagany or corpinies as Purchascr under
this Contract, accompanied by written acceptance of that nomination by the nominee or nomincas together with when the nominee
is 2 corporation or corporations, a duly executed form of Guarantee by at least two {2) of the dircctors of the nuninse or
nonfnees.  In the form of the Guarantee set out in the Fourth Schedule of this Ajrecment and thereafter this Contract will
continue in full force 2s f made between the Vendor and the nedmince PEGVIDED THAT the purchzser undertakes and quarantees
the due and punctual payuent of all moneys payable kereunder including but without limitation purchase meneys, rates and
other adjuctisents and moreys payable pursusnt to Clause 7 of this Agretrent and in the manner and at the times and places
terein provided ALU ALSO the duc and punctual performance and observance by the nomince or nominces of cech and every of the
terns conditions and eqgrevaents hereof AND the verdor m3y grant time or indulgence to or compound with or release the nominee
or nominees frem payment or performance without affecting the liability of the Purchaser hercunder ARD this Guarantee shall
not be determined by the death or winding up of the Purchaser.

12, Ine vender covenants with the Purchaser that the butlding will te finally conpleted within a reasonable time after
practical completien thereof and that any defects shrinkage or other faults which may appear and be notified in vriting to
the Vendor by the Architect within three (3) celendar months after the date of 1ssue by the Architect of its notice of
practical completion and due to materials or workmanship not in accordance with the terms and conditions of the relevant
plans end spoecifications ang the building contract entered into by the vendor shall, upon the direction in ¥riting of the
Architect and within such reasonable time as shall be specified therein be amended and rade good by the vendor al its own
€ost and the issue of a final certificate by the Architect will be conclusive evidence that this covenant shall have becn
complied with.

13, If the Counci) of the City of Gold Coast or other competent authority imposes any condition on the granting of the Tcwn
Planning Permit or Building Fermit for the land and building subject of this Contract which the vendor shzll be unable or
onwilling to comply with, then the Yendor may cancel this Contract by written notice to the Purchaser or his solicitsrs and
en cancellation all moneys paid by the purchaser shall be refunded without Jeduction together with any interest accrued in
respect of the deposit, and neither party shall have any claim against the other by virtue of this Contract if its cancellation
&s aferesaid.

14, 0a scttloment the said unit will contain chattels (if any) of the type described in the Schedule of Finishes hereto and
where applicable es descrided in the Schedule of Chattels hereto. Uwnership of these chatteld will pass te the Purchaser on
settloment free from any encumbrances or adverse claim.

15A. Kotwithstanding anything to the contrary herein contained it is hercby agrecd by and tetwsen the parties hercto that

in the event that the vencor cbteins the bencfit of any interest accrusd on the Ceposit moneys paid under this ¢antract by

the Purchaser tereinbefaore provided then the vendor will on the c¢ate of scttlement give ard allow to the purchaser a reduction
in the talance purchase moneys then payable of an zmount equivalent to Lhe amount of intcrest accrucd as aforesaid.

15B. In the event that this contract is canceiled pursuant to the provisions of Clause 3 {a) hereof then the Purchsser shall
be paid, in adcition to these moneys payable to him purcuant to the provisions of the said Clause 3 {a) an amount equivalent
10 the amount of interest (if any) accrued on the said deposit moneys as hereinbefore provided.

16.  The purchaser acknowledoas that prior to executing this agreement he has received from the vendors agent, {or from the
vendor 25 the case may be} in rospect of the Statement referred to in (C) hereunder:-

a ¢ copy of the Statewent required pursuent to Section 66 of “the Auctioneers and Agents Act 1971" as amended;
b A copy of the statement required pursuant to Section €A of “the Auctioncers and Agents Act 1971" as amended:
{c} The statesent to Purchaser by Vendgr giving certain particulars in conncction with the said unit and this

agreement for sale and purchase. Such statement is given by the original proprietor pursuant to the original
proprietor’s obligation in accordance with Section 49 (1) and Section 49 (3} of the Act. The said statement to
purchaser by original proprictor is set out in the Eleventh Schedule to this agreement .

17.  In the case where the origiral purchaser hereunder is a company this Contract shall not be deemed to be final or

binding upon the vendor unless and until the form of Guirantee hereto and described as the Fourth Schedule has been executed
by at least two (2) Directors snd/or Frincical Shareholders of the Purchaser.

18. e purchaser expressly acknowlecqes that at the time the verdor sutmits the relevant Building Unils Plan to the Council
of the City of Gold Coast and in turn to the Registrar of Titles. Cueensland both the said Council of the City of Gold Coast
and the Registrar of Titles have the right to refuse to allow the vendor to use the name SUNBIRD PLAZA 2s the parcel

of land for the purposes of the relevant Burlding Units Plan. In the eveat of such refusal ro abjection thereto and to a
change of name will be maae by the Purchaser. Such rew name if required shall be a matter for the sole discretion of

the vendor. The vendor will take all available Steps to to reserve so far as possible for the purposes of the subject
Building Units Plan the name SUNRIRD PLAZA.

18,  Any notices to be given to the provisions of this Agreement save notice given in terms of clause 3 hereof shal) be
sufficiently given in writing ard forwarded by either rarty to the other or to the other solicitors by erdirary rail to the
address of the party shown in this Agreement or in the case of the soliciters to- the address of the usual place of business,
and such notice shall bte deemed to be received on the day fellowang the day on which it vas posted, whether cr not such ratice,
is in fect received by the otrer party or that party's solicitors. totice may be served in any other marner recognised by law.
20.  Kotwithsternding the previsions of Clause 4 it is dgreed that the wendor may eltect to include that the car space in

part of each lot in the relevant Building Unit Pian. Should the vendor so elect that 1t is agreed that the proposed relevant
2ddition to the JHIRD SCHEDULE BY-LAKS a5 set out in the Third Schecule hereto or any necessary replaceoent thercof shall

no longer apply. -

21. Kotwithstanding the completion of this sale and purchase any general or special conditions or any part or part thercofl

to which effect is rot given by the conveyance and which is capable of taking effect after completion shall remain in full
force and effect.

IRYERPRETATION:  In this Agrecront words of masculine gender shall Le deoned where necessary to inclute all cendors and words

o STnGIaF amber shall include where necessarmthe plural and vi-e yarcy . ant RUCTE Dore thdn one persen 1s Furchaser,
SONBIRS JLANA PIVL UTDL, ond LS suecessors

PObiTity st te sovival y el as Jeintl. e yondor® ehyl] rosn 8003

#nd 4ssigng,  “The Furdinisec™ syl poan the POUSON OF PECSONS OF (Crparalion Or (Grpordlions named as parchiser &t the
conrengement of LR1s ducument tErether with as the Cane Py Po, Mg Beirs, Sueessers, capenlars, admimistraters ol permitted
8351905, The "Architect' shall in any clouse of this Agreceent mean the Archiitedt ngnieated by Wie vendor tar the purpose of

this cleuse,
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FIRST SCHEDULE

That part of the land describied hereunder -

Titte Yol. Folio County Parish Deseription Area
D.G. 5113 53 Vard Giiston Allotnent 15 of 759n2
Section §
' Town Mrin Beach 2
D.G. 5138 124 Ward Gilston Allotment 16 of Y9
Section 5
Town Hain Beach
D.G. 4303 225 Ward Giiston Altotment 20 of 20 perches
- Section 5
Yown Hatn Hcach
D.G. 4308 224 Nard Gilston Allotment 19 of 20 perches
Section 5
Yown Main Beach 2
c.7. €024 50 Kard Gilston Allotment 13 of 7590
. : - Section 5
Yown Main Beach : 2
D.G. 6034 243 Ward Gilston Allotment 17 of 506m
Section 5
Town Main Beach 2
b.G. €044 221 Vard 6i)ston . Allotment 18 of 498m
’ i Section 5
Town Hatn Beach
SECORD_SCHEDULE.

UNIT ENTITLEMERT PER UNIT

unlIY ENTITLLMENT UNIT © ENTITLEMENT UNIT ENTITLIMENT UNIT ENTITLEMENT
1 [4 21 2 41 2 63 2
2 2 22 2 42 2 64 2
3 1 23 2 43 2 65 2
4 2 24 ? 44 2 66 2
5 2 25 2 45 2 67 2
[3 2 26 2 46 2 68 2
? 2 27 4 47 2 69 2
8 2 28 2 48 2 70 4
s 2 23 2 49 2 n 2
10 2 30 2 50 2 72 2
1 2 31 2 51 2 73 2
12 2 2 2 52 2 24 2
13 2 33 2 53 2 75 2
14 2 34 2 54 2 76 2
15 2 34 2 55 2 ” 2
16 2 36 2 56 2 78 2
17 2 37 2 57 2 19 2
18 2 38 2 58 2 80 2
19 2 39 2 59 2 81 2
‘20 2 40 2 - 60 z 82 2
61 2 83 2

62 2

In
of

THIRD SCHEDULE
VPﬁOPOS[D ALTERATIONS TO THIRD SCHEDULE BY-LAWS

Sccordance with the provisions of Clause 8 (h} (i) of the Agreement the Vendor shall as sole proprietor upon registration
the subject Building Units Plan add to the third Schedule By-Laws as set out in the Act the following By-Laws:-

Outside wireless and television acrials may not be erected without written permission of the Council.

Ko structural alteration shall be made to any unit (including any alterations to gas, water electrical installations

- or work for the purpose of enclosing in any manner whatsoever the balcony of any unit including the installations of

any airconditioning system without the prior permission of the Council.
Ko external blinds shall be erected without the previous consent of the Ceuncil.

Windows shall be kept clean and promptly replaced with fresh glass of the same kind and weight as at present if broken
or ¢racked.

A proprietor shal) see that all water taps in his unit are promptly turned off after use.

The water closets, conveniences and other water apparatus including waste pipes and drains shall not be used for any
purposes other thian those for which they were constructed and ro sweepIngs or rubbish or other uasuitable substances
shall be deposited therein. Any costs or expenses resulting from dameqge or blockage ta such water closets conveniences,
water apparatus, waste pipes and drains from misuse or negligence shall be borne by the proprietor whether the same is

.. cdused by his own actions or those of his houschold or his servants or agents or guests.

A proprietor shall give the Council prompt notice of any accident to or defect in the water pipes, gas pipes, electric
{nstallations or fixtures which comes to his knowledge and the Council shall have the authority by its agents or scrvants
in the ciicumstances having regard Lo the urgency involved to examing or make such £eEIrs or renovations as they may
decn necessary for the safety ond preservation of the said building 25 often as may be necessary.

A units shall be kept clesn and all practicable steps shall be taken to prevent vermin and/or insects.

A proprietor shall not throw or allow to fall or permit or suffer to be thrown or to fall any paper, rubbish, refuse,

cigaretie butls or other substance whatsoever out of the windows or dours or down the stayrcase, passages or skylight

from balconics, from the roof or in passageways of the buitding.  Any damage or costs for tlesning or repair caused by
bresch hereof skall be torne by the proprietof coficerned.

. (8} Incineretors and g-rbage cans sﬁallhpc‘placcd only where spproved by the Council and used only for the purpose for

vhich they are provided,

v) [epty vottles, boxes, used contatners and similar ftoms shall be stored tidily and, so fer a5 possible, cut of sight,
¢} Cer spaces shall be kept trdy and free from all Vitter.

1. In the event of any infecticus disease which ay require notification by virtue of any Statute, Requlation or Ordinance

affecting any person in any unit the propricter of such unit shall gawve, or cevse to be given, written noticy therevof

P VAN
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ged poy otber Anforsation which ray be reqiired relative thereto to the Counctl and shall gay o the Council the cepenses
of disinfecting the Luilive | wiere fecesuary and replacing any erticles or things the destruction of which miy b orend-
cred necessary by such disease,

12, Propatetors shall ot bring (o, do ar veep anything o his unit vhich skall fncreyse the rate of flre fnsurance on the
bullding or eny property on the Yand or which ady conflict with the lews and/or regulations retating to fires or any
fnsurence policy upon the budlding or any preperly on the land or the regulaticas or ordinantes of sny public auttority
for the tine being in force,

13. The Louncil, by majority resolution, may fapose on any progrietor 2 fine mol cxceeding onc hundred dollars ($1002-00)
per day dnorespect of any individusl breach of these regulations

14

Proprictors shall not permit any euction sale to be conducted or take place upon the premises without consent of the
Council.

15. A1 doors and windows to the premfses shall be securely fastencd on 211 occasions when the premfses ere left unoccupied
and the Council reserves the right Lo enter and festen same if left fnsecurely fastencd.

16

Lpon cne (1) day's notice in writing the Cou.ci) ond its servants, anents ond contractors shall be permitied to inspect
the dnterior of any umt ard to test any electrical, gas or water installation or cquipnent therewn and Lo trace ang
repadr any teshage or defect 1n the said instalielisng or equipment (&t the expense of the proprictor in cases whore
such leakage or defect 15 due to any act or default of the said froprictor or his temanis, guests, servants or agents).
If pot so permitted they pay effect an entry. The Council in exercising Whis power shall ensure that its servants agents
end enployees cause ¢s little inconvenience to the proprictor as is reasonable in the circumstances.

17. A copy of these By-Laus (or 3 precis thercof approved by the Council) shall be exhibited in & promirent place in any unit
made available for lettirg.

18. The Council may make rules relating to the common property and in particular in relation to the swiming pool and spa,
and the 1ifts, as the case may be, not inconsictent with these By-Laws 2nd the same shall be observed by the proprietors
unless and until they are disailowed or revoked by a majority resolution at a general meeting of the proprietors.

19

The duties and obiigations imposed by these By-Laws on a proprieter of a unit shall be observed not only by the prop-
rietor tut by the proprictors tenants, guests, servants, employees, agents, children, invitees and licensecs.

20. Where the Body Corporate expends money to make ‘good damage cavsed by a breach of the Act or of these By-taws by any
proprictor or the tenants, guests servants, tployees, agents, children, invitees or licensces of the proprietor or
&ny of them, the Council skell de entitled to recover the amount s6 expended 3s 3 debt in an action in any Court of
competent jurisdiction from the proprictor of the unit at the time when the breach occurred.

21. A proprictor shall not hang curtzins visible from outside the unit unless those curtains have a backing of such colour
and design 2s shall be approved by the Council of the Scdy Corporate. A sroprictor shall not install, renovate and/or
replace 2 curtain becking or wandow tinting without having the colour and desk of same approved bty the Council. Jn
giving such ¢pprovals the Council shall ‘ensure so far as practicable that curtain backing and window tinting used in ali
units presents a uniform zppearance when viewed from outside the building.

22. The outdoor swirming pool, tennis court and squash court shall not be uysed between the hours of 10.00 p.m. and 7.00 a.m,

23. Proprictors shall obscrve the tecis of 2ny notice displayed in the 1ift by authority of the Council or of any statutory

authority. .

24, lhe proprictor for the tire being of each unit in the building shail be entitled to the exclusive use for himself and
his licensees of the cer sjace or spaces or the storage space or spaces the idertifying rumber or numbers of which shall
be rclified in writing by to the Council of the Bedy Corperate within twelve {12) months
after the date of registration of the Building Units Plan provided that in respect of those car spaces or storane spaces
ellocated pursuant to this Ey-law, tne Council is hereby authorised to vary tne allocations so made and to transpose car

Tosfates or storege spaces from one unit to another at any time and from time to time on the written request of the prop-
rictors of the units invoived., A sketch pian is set out hereunder for the purpose of clearly Wentifying the said car
spaces or storage spaces.

25. Whilst remying a proprietor of any unit in the building it and its respective servants and/or

2gents shall be entitled to utilise any unit in tne building of wnich it remains 2 proprictor as a display unit for the
purpase of aliowing prospective purchasers of any unit in the said building to inspect such unit or units, and furtiher,
shall be entitled to place such signs and other advertising and display material in and about the building and about

other parts of the common grogerty other than the subject building, which signs shall +n a'} respects be attractive and

tasteful, bearing in mind the general appesrance of the building, and shall not at any time, and from time to time, in
terms of number and size than s reasonably necessary. "

- FOURTH SCHEDULE
Vendor: \(\UNB/'Qb /74/9\//) P c,?i
Unit: /9' Floor: /(/ TH L
cwsers [S O H ETO PT ,
Chas UJJ/J,VA/

Dmcoryc;‘t/rzu EARLAER PIpLopt~r And /’7/)(!4;).65'7‘ P7ARKY
::‘3/&01,0:&16, m/)v@/},@ viloecode  Afo

being the Directors and/or Prircipal Shareholders of

/VSOk)

of . >
in consideration of \ﬂ)/ﬂ /?)//& b PLﬁ > A / m Ld

8t our request agreeing to 1o ’ :7‘74/
Unit /?’ tloor /5/

1o the abovenamed Purchaser RERESY DO JOINTLY AND

incorporated fn the State of

SEVERALLY CUARANTEL THE PERFORMANCE BY the said sboverentioned Purchaser OF ALL THL TERMS AND CONDITIONS of the Contract
including the payment of all moneys payable hereunder by the said zbovementioned Purcbacer

SIGNEU SEALED ANU DELIVLRED by the

= e A o
said //,
o P
in_thoprsenceof: )

SIGAED SEALED AND DELIVERED by the ) = .- o5 e O
said c(;) ‘;""‘-——“’K j)/&( ‘ &
s L=
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- e Kanagement Agrecment
THIS ASREEMENT {s made BETVEEN THE PROPRIETORS . having fts office

fn the State of Queensiand (hereinafter
called "the Ovner®) of the One part AN

. 4
(herednafter called “the Farager-Careteker™) of the Other Part

YHERCAS:
A.  The Oaner {s a corporation incorporated according to law pursiant to the terms of *The Building units and Group Titles
Act 1930°.

B.  The Owner is the approprizte Rody ircorporeted according to law in refation to 2 buildirg units complex styled
erected and situated at
(hareinafter such builcings and surrourds are called " the said corplex™)
C. The Caretaker is the Owner of Unit Ho. 1A Leing the Manager’s Unit in the said complex.

RO THIS AGREENENT PROYIDES a6 follows:-
1. The Ouner hereby appoints the Mapeqger-Carctaker as tanager-Caretaker of the Complex subject to the terms hereof on and
from the day of . such appointment snall continue for a period of three (3) years thereafter.

2. The Manager-Caretaker covenants with the Owmer to perform generally the tasks and dutices consistent with the position
of hanager-Carctaker of 3 group ¢f units sone of which are intended to be let from time to time and some of which are owned
by ebsentee Landlords, such tasks and duties to be performed by the Fanager-Caretaher using equipnent {and fuel and Yubricants
where 2pplicable) provided by the Owner at 1ts expense, but with authority to the Manager-Caretsber in the instances here-
under set out to engage quaiified tradecnen 2t the expense of the Curer in respect of work for which cualified tradesnen
ere tegally regquired or for wnicn the Owner coutd not reasonavly expect the Manager-Caretaher to be respunsitie, and the
Marager-Laretaker shall accordingly as Ajent for the Qwner supervise the said complex and protect the interests of the Owner
and ind3ividual proprietors therein in accorcarce with best accepted methods of maneging and caretaking such properties ad-
opted from time to time on the Gold Coast. end without Iimiting the generality of the foregoing the Menager-Carctaker shall
s0 long es the Courcil of the Body Corporate recuires such cuties to be performed by the Manager-Caretaker:-

{3) At least yearly, arranga for the irspection Ly the Chief Fire Cfficer of the Fire f chiing tguipsent installed with-

th the complex. Also the Manager-Caretaker will arrange at intervals of not less than six rorths or on a more

regular basts if the Menager-Careteker should see fit to do so fer the inspection by the suppliers of the Fire

Fighting Equipuient instalied within the complex provided that the charges relative to such inspection or inspect-

{ons shall be borre by tne Owner,

At least yearly, renovate tne pool furniture.

At lcast aonthly check the fire Fightirg Equipment and controls and do whatever is necessary to maintain the

. same in efficient working condition, with liberty to eng2ge a tradesman,

o {d) At least weekly, externglly check and ensure the efficient operation of the drainage and sewcrage system including

. where necessary the cleaning of sand from minor Sumps.

* {e) At Yeoast weekly, sweep up 3l) grass leaves rubbish and sand from the car parking areas which are cosmon property

. and hose such arexs at least monthly,

YL A1) At deast weekly (weather permitting) during the period st October to 31st March in each yedr and at least fort-

! nightly during the period 1st Lpril to 30th September in each year row the iawns and generally maintain and tend
the gardens, grouncs, paved areas and cormon drees comprised in the property including the removal when necessary
of grass and ross frow the joints and edges of the driveways and foot paths.

(9] At icast weekty, check the 1ights in the common aress and ensure that the same are kept in efficient operation,
with Yiberty to enjage a tradesman.
h) At Yeast daily, collect all litter on the property 2nd ensure that the rubbish bins are kept in a hygienic state.
i) At 211 times when necessary clean the pool and check for cerrect vater cordition, and when necessary to chlorinate
the same depending gn use ang aenerally to heep and maintain the pool in a proper condition at all times.

} As recessary sprinkle the lawns and G3rdens in the Cormen areas.

) As often as may be recessary or when requested by an cwner or occupier, atterd to handyran mainterance and repairs

Lo the complex and units such as s=all paint Jjobs in myintenance, replacement of bulbs and tap wasters, replace-

- went of nuts, bolts and screws, and similar Jobs not recuiring @ tredssman's skill or krowledge, provided that

the anager-Caretaker shall not be required to nay for materials from his-own resources and provicded that thisg
Clause does not apply to the inside of individual units.

(1) ks prosptly as circumstances permit, to notify & mester of ths Council of any untoward happening, dimage or
breakdown or any service supplied to the complex or in the funztioning of the comnlex.

{m} Yo co-operate in 2 courteous manner with unit owners, their visitors or tenants ang within reason to be of assis-
tance in 2ny emergency which may arise in the property, in order to promote develop and protect the appeal of the
complex to tenants and prospective tenants.

{n) As far es the Manager-Caretaker is reasenably able and lawfully capable of doing to keep orcer on the said property

i and take such precauticns as he sees fit to safeguard the shole -of the said property 2gdinst unlawful entry or

" accident AND IV 1S IRLSY PROVIDED that the Manager-Carctaker has the ful) duthority of the Cwner 10 evict charge

L - and ceal with any erson treating a nuisance or annoyance on the saig property or committing any bresch of tne By-
Yaws of the Ownor o the same extent 2s that exercisable by the Owner itscif, to the intent thal tne Manager-

Caretaker shall t-'« 1} reasonadble steps to ensure quiet and peaceable enjoyment of the living units by ali

lawful cccuprers

{o) To 2ccount pro-g».?l‘r' faithfully to the Qwrer or ts indivicual proprietors a3 the case may be 211 yts or their

funds or property 14 any) coming into his hangs or custody.
(p} To act in the capc ty of Secretary and Treasurer. to the Body Corporate and to undertate the responsibilities for
such appointments cccording to the reguirements of law. .
3. 1t s 2g9reed that the Unait No. the suhjcct,of-i certain agreement for the sale and purchase between the partics
tereto and dated the day of ]

is 10 be used by the Mansger-Caretarer for the purpose of
uanaganent and letting pursuant to this agrecment and that while there be ro breach by the Ranager-Caretater of the temmsg
and conditions of this agreement, the sard unit shall be the only unit in the preperty from which rarigenent of the property
and letting of umits 1n the property tabes place. The Manager-Caretaker shall have 3t 211 times the use of any reception
desk provided in the {oyer of the burlding,

4. The Owrer covenants with the tanager-Caretader as follows:- .
« . (8) In consideration of the Marager-Coretoler o reeing 1o perfom the obligations set forth fa this Agrecment the
o Ovner shail pay the Maneger-Caretaten durfay the corrency hereof the sum of

R

L {3 } per week by veebly paymonts i arrears from the day of 19y .
e On the first avy of Citeder o esch subsequenl yeer of the tera of this Ajresnent the said total annyal amount
shall te ancreased (3f apnticable) an sccardince RIth the anerease in the AL Greups Consrer Price Index Nurber 7"

for Brasbane ya respecg »f the tuseloer eding on o the Tricticth duy of Septivber 16 cach 1elevant year 8% co sared .

- With such nusber in cespect of the quarter ending on the Thartieth day of Seplester one year rreviously, proviged oo Yt
oAt /
o

- g
: ‘ ' S
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st the said znmual amonnt vhai) fn 1o case be less than the smount patd during the previous THELVE (12) month

per fed, pravided forther teat of the LY Groutn Consemer Price Taded tnnber for Grishane Le diccontinued, the said

antual emount shell on the application of cithar perty be deterineed by the President for the time being of the

Feal tstate {nstitute of UlL\H'luh! or such momber of the sadd Institute as may be nominated by hom,

(b} Yo crsume as far as 3L 15 reasgnable o0 to dy that 0o person, firn, Compiny or (or;"}rat\(m‘(v(h(\r than the Manager-

Carctaber shatl be gronted any right or ticence to provide the following scevaces to andividuad proprietors n

the compler withaut the consent of the Maraarr Carcleker first had and obtaned:

(1) to hire televicion sets, cots, mattresses, beds and bedding, Vinen, cutlery, radiators, prams and strollers,
cooking cquipment, furniture and the lilu'

{11) to provide {a) car washing and polishing service on any part of the coswion areas of the prowises and
{b) unit cleaning farn!\1|rs.

(114) to advertise or vend on the premises the provision or sale of any of the atove services or any other scrvice
or article, or act as travel ageat or to vend tours, baok trips or the like PEOVIDED HOWEVER and 1t is under-
stood that the yndivicual proprietors and occupiers are free agents and that while the Gener will take all
reasonal.le steps to ensure that there 1s no interference with the Manager-Caretsker in the provision of such
said services to occunters of during the curvency of this Agrecnent 1L 15 10t withia
the scope of the Cuncr Lo interfere with the ordinary exercise ofchoice of such services available to
Indivigual occupiers from suppliers of such services operating from outside
the scope of the Ouner Lo interfere with the ordinary exercise of choice of such services available to
individusl occupiers frem suppliers of such services operating frowm outside

(c) 1f the Mansger-Cerctaker shall at his own expense chtain the necessary pernits, ticences or consents lawfully
requisite, the Owner shall ensure that the Harager-Careteker has the sole right during the currency of this agree-
ment 1o conduct in the said complex the business of Real tstate Agent, Flat Lettirg Agent, or the like PHOVIDED

HOWEVER that the concduct of such licences rust be carried on according to law strictly observing all statutory

requirements and 1n 2 m2nner not to interfere with the quiet enjoyment and occupation of the units anc in accord-
ance with the By-laws or rules thereon as the Qurer may prescride. It is understood that any owner occubier nay
use the services of any similar business operating from outside the complex and if an Qener or occupier does so

the Manager-Carctaker undertakes to assist any outside agent in making any inspection witheut demanding any
payment or cormnission therefore,

5. In the event of the default on the part of the Manager-Caretaker {a performing his duties and ob\igalions hereunder
efther express or implied then the Qwner mey immediately or at any time thereafter give Lo the Mensger-Laretaker written
netice of such defeult and requiring the same to be remedied witnin a reasonable time, and in the event of the Maneger-
Caretaker faiting to completely remedy such default within a reascnable tune {which shall not exceed ore month in any event)
then the Uwner may forthwith determine this fgreement by written rotice to the Mepager-Caretaker PROVIDED HOWEVER that the
Manager-Caretaker may assign his interest rereunder subject to the provi51on of Clause & hercof and upon the reguiraments
of Clause 6 being fully met, this Agreenent shall be deemed to continue in force between the Uwner and the Assignee.

6. The Manager-Caretaker will devote such time and attention as is necessary to carrying out his duties hereunder and if
for any reason beyond their control it is necessary for them to absent themselves temporarily {other than for shortperiods
from time to time) from the complex or if they are unable temporarily to carry out their duties then they may appoint a
person or persons approved of by the Bedy Corporate to carry out their duties during that pericd. 1f the Manager-Caretaker
wishes to absent tnemselves from the complex for more than a short interval of time exteeding twelve (12) hours then before
doing so they shall obtain such permission from a member of the Courcil of the Body Corporate. No cbjection whatsoever
shall be taken to the fact that one only of ihe Manager-Caretakers my be present in the building at any particular tine.

7. The Manager-Carctaker shall have the right to 2ppeint a2 suitable replacement to carry out the Varager-Caretaker's
function pursuant to this agreerent annually for a pericd of FUUR (4) weeks for the purpose of allowing the Manager-
Caretaker a holiday for that period eacn year. On each occesion, details of the proposed replacement shall be provided

to the Owrer at least UNE (1) calendar month prior to the cermencement of the Marager-Caretaker's proposed holiday in each
year, and the Owner shall as soon as reasonadbly practicable indicate its assent or otherwise to the proposed replacement.
Such 2ssent shall nol be unreasonebly withheld. It shall be a matter for the Minager-Caretaker to ensure that the replace-
ment or replacenents from time to time, adequately perform the functions of the Manager-Caretaker pursuant to this agree-
sont and any breach of tnis agreement on the part of such replacement or replacements shall be deemed to be a breach by

the Manager-Carvetaker. Any remuneration payable to such replacement or replacoments shall be the responsibility of the
Fanager-Loreteker.

8. The M2nager-Carctaker may 2s5sign the benefits and obligations arising to the Manager-Caretaker under the provisions

of this Agreement sutject to the following terms and conditions:-
That no such Assignment shall be allowable without tne consent ia writirg of the Council of the Body Corporate first
had and obtaincd PROVIDED HOWEVER that the Council shall nat unreasonably withhold its consent in the case of a res-
pectatiec and fraancielly responsitle Assignee capable of carrying out the duties referred to herein and the costs of
any such Assignment shall be barne by tne Manager-Caretaker AND PROVIDED FURTHER that a Meeting of the Council of the
Body Corpcrate shall be held as scon as possible {and in eny event within one month) following upon reccipt of any
request to assign bty the Manager-Caretater AND PROVIDED FURTHER that 1t <hall be deemed to be a cordition precedent
to the granting of any such consent hersunder that the Cwner may reguire the Manager-Careteker to pay the Qwner's
legal costs in connection with or incicantal to the giving of such consent and the Uwner may require the Manager-
Caretaker on or before the due date of any such Assigrment to obtain and deliver to the Cwner a Deed of Covenant to
be prepared by the Cwner's Solicitors {but at the excense of the Manager-Laretaker in all respects) whereby any such
Assignee will covenant with the Cwner to carry out observe perform fulfil and keep all the covernants conditions and

agreements herein contained whether positive or negative and on the part of the Manager-Caretaker to be observed
performed fulfillied and kept.

{b} Ko fine, premium or consideraticn shall be charged by the Owner in respect to any such Aisigrment

{c) Tnat the Assigree shall hold a current Real Estate Agents licence entitling him to let units and coliect rent
in the complex.

{d) That the Assignee shall be the registered proprietor of (nit 1A n the building.

9. The Hansger-Carctaker shalt not sell transfer or otherwise assign Unit 1A in the complex to any person or cor-
poration other than &s Assignee approved of by the Eody Corporate pursuant to the preceeding clause.

10. The legal costs incidental to this Agreement and stamp duties hereon shall be berne by the Manager-Caretaker PROVIDED

HOWEVER that the Cwnor shalt pay its own professional legal costs of and incidental to this Agreement but accepts no lia-
bility as to stamp duiy.

11. 1T 1S5 HEREBY AGREED by and between the parties hereto and notwithstanding anything elsewhere herein contained that

the proprictors of all or any va:ls in the said complex may at their discretion from time to time employ indepengent persons
{other tnan the haniger-Caretsi ¢} or companies a5 Agents to effect lettings of their respective uaits and/or to employ
indepencent persons {other tn:e o+ PMarager-Caretaker) or companies to tarry out from time to tume the cieaning of their
respective units and vpon sucr ¥ or events occurring the Manager-taretaker shall arrange and orcanize appropriate

2ccess to the relevant units b, said agents cleaners acd/or unit occuprers 3s the case may be as far &s reasonably
practicatl. .

12. In the event of any dispute erising betweea the Marager-Caretaker and the owner touching upon 2ny matter arising

under the terms of this Ajreanent or incidental hereto or #elative to the interpretation of any of the provisions hereof
then the same shall be settled by arbitration between the pirties. Such arbitration shall be referred to a single arbit-
rator to te mutually agreed upon bietween the parties and in the cvent that there be no agreement then to such arbitrator
dsmy be nominated by the President for the time bewng of The Queenstand taw Society and the decisron of such arbitrator

shall be final aad binding between the parties ang such arbitration shall be carried oul pursuant to the provisions of the
Ihe Arbitration Act 1973,

13. It {5 acknowledied that no relationshio of emolovor/(rnlnvcg exists between the Oweer and the Panyger-Laretaker en-

titling the Yonager-Caretabher to condityens of una)oywcnt In accoraance with any particuldr awaed, or (0 holiday pay or
tong service leave. . s .

14, ¥here there arc two or more Farsqer-Caretakers, the covenants and dgrecoents on the part of the Monager-Carctaker
herein contained shatl bind thes joantly and each of Lhea severatly.,

. : I NlINESS WHLRECT  the pirties hereto have set their hands the doy and ycar bereinafier appesring,

Zér/#
/(ytaéf
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SEVENTH SCHEDULY

Schedule of Finfshes and Chattels

SUNBIRD PLAYZA - MATH BEACH
SCHEDULE OF FINISHES

tiving Room, Dining Room, Entry and Bedrooms.

Floor: Refnforced concrete, quatity selected carpet.

Walls: Plasterbosard sheeting on concrete, masonary or stecl stud framed walls painted throughout .,
Ceflings: Textured paint finish including coved plaster cornice.f'

Fittings: Hardrobes, coat cupboards and linen cupboards are provided where shown on plan.

Kitchen, l

Floors: Reinferced concrete, vinyl sheeting

Malls: Ceramic tile splashback to benches. Al! other exposed wall surfaces - painted plasterboard
Ceflings: Textured paint finish including coved plaster cornice

Bench Cupboards: Constructed of particleboard and plywood with selected finish and having 3 kickboard. Hench tops and
cdges to be finished with selected laminate. Orawers provided. Cupboards to have floors and intermediate
shelves finiched with white laminate.

Wall Cupboards: Where shown on plan

Generally: The following items wili be supplied and installed.

- A stainless steel double bowl sink and drainer
- Electric wall oven and hot plates
~ Dishwasher, garbage disposal and rangehood

6round Floor, Unit E has an upright stove in lieu of wall oven and hot plate.

Main Bathrooms.

Floor: Selected ceramic floor tiling

Walls: Selecte¢ ceramic tiles te 1200 m. height.

Ceflings: False ceiling constructed with metal framing and sheeted with plasterboard - paint finish.
Generally: A white bath {s provided with bricked up and tiled front,

Showers enclosed with glazed aluminium screen and sliding door, A white Tow down suite complete with
toilet seat and cover. Internal bathrooms have mechanical ventilation, Paper.holder and towel rail
provided. Main bathrooms have quality marblestone top vanity basins, Mirror on wall,

Ensuite Bathrooms.

Floor: Selected ceramic floor tiling

Malls: Selected ceramic tiles for shower recess, surrounds and skirting, Where not tiled-painted plaster-
" board.

Ceilings: False ceiling constructed with metal framing and sheeted with plasterboard - paint finish.

Generally: A white low level téilet suite is fitted where shown on plan. Internal bathrcoms have mechanical

ventiiztion. Paper holder and towel rail provided. Bathrooms to have vanity basin and mirror fitted
over. Shower recess fitted with a glazed sliding metal door screen.

Laundry.
Floor: Selected ceramic floor tiling
Nalls: Selected ceramic tile splashback over Jaundry tub
Selected ceramic tile skirting Plasterboard lining
paint finish elsewhere
Ceilings: False ceiling constructed with metal framing and sheeted with plasterboard paint finish
Generally: Kashing machine and clothes dryer installed, Laundry tub and cabinet fitted where shown on plan.

Internal laundries have mechanical ventilation.

. Hot Mater System:  All units to have S0 litre mains pressure heater.,

Balcony.

Floor: Reinforced concrete - selected quarry tiles

Walls: Paint finish to off-form concrete

Cefling: Paint {ir{sl to of f-form concrete

Generally: Balustre"’: to be constructed of anodised aluminium

Lift Lobbies.

Floor: Reinforced concrete, quality sclected carpet

Valls: Plaslcrboaro 1ined with selected vinyl wallpaper.

Ceflings: Textured paint fintsh including coved cornice

Lifts: . Two Vifts, 14 passenger. Standard l(ft cnr finishes to manufacturers detail, Speed 1.75 mys
Fire Stairs. Walls off-form céncrete or concrelc rusonary unpainted, Stair balustrading constructed to detarl,

Stajrs ond landings - concrete. |

\Hain Entrance Lobby.Entrance door scculﬂly systom operated electronically from cach unit., lntercon systom provided to
v -7 each unit,

. ' {///;? N
Floor: Rewnforced cimirete - selected qualtty carpet ‘ s ({ff/ /’//

At} e £ ororyted gary ) vy} < / %
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valls: Plasterboard Vined with selected vinyl wallpaper
Ceitings: Texluyred paint (inish including coved plaster cornice,
Bascoment Car Fark  Titted with security controlled garage door
Garbage Garbage chule fitted with hopper @l cach Mloor Tevel and colleclion roon in basement
Ciectyrical Wik As prr clectrical plans and specification
{including the folloeing) .
Light fittings ta comrunity outlels only
A double 10 amp Genersl Furpase Quilel on o separale circuit

1 connection for each hot water unit, rangehood, garbage disposal unit, dishwasher, wall oven and hot
plate, or upright stove

2 telephone points, 2 1.V, outlels 1 intercom security point

Wiring only for ceiling fans in Yiving room and main bedroom
Building Generally.

External brickwork or mascnary as selected

Exposed concrete is of f-forim and painted
Fxternal windows and doors are ta be anodised aluminium

Lelter boxes are provided
‘Landscaping. pandscaping is to be carried ouvt to landscapr design prepared by the Architect
Facilities, ’ Squash court - located where shown on plan
' Sauna to manufacturers specification,

Adjoining toiletls and showers

All weather tennis court construcled to Archilects specification

Indoor heated swimmning pool and spa
Outdoor swimning pool with solar healer

Barbeque Area
Constructed to Architects specification

Fire Protection. All to Fire Brigade requircnents
Emergency power for 1ifts in case of power failure in the building. Stand-by qenerator.
tmergency Yighting ia the foyer and stairs

Fire Fighting Equipment:

{a) Car park fully sprintlered with exit exrrgency signs Tit at all times

{t) Fire Brigade booster pump connection at the streetl in case of water pressure failure
{c) Fire isolated stairway with one hour fire-door at each floor level

(d) Fire sprinklers througheut the building. Alavn at each floor level

The Vendor yetains the right to select finishes whore alternative finishes are listed, A1l finishes éubjoct to minor
variations. 1he «<lyle and colour of finishes are at the Vendoar's selection.

i

Ty
A
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12.

ELEVERIH SOMEOULE

A\ .
\\“ STATEMLNT BY ORIGINAL PROPRIETOR PURSUANT 1O SECTION 49 OF ThE "BUILDING UNITS AND GROUP TITLES ACT 1980
¥ . — 8 V2. S i st
1. TOERTIFICAYION CF uniT: Unit on floor as fdent{ficd in sketch plan 1n subject agreement
% {where Buflding Units Plan has tcen registerced, Lot ST in Registered
Eutlding Units Plan No, ¥
Z.  ORIGIKAL PRUPRIETOR: SUMBIRD PLAZA PYY. LID.
3. PURCHASLR: o~ ~ ¢ 7
\§ bopucro  P7y D

Name: .
\’“ 3/ (ooceng )&'w VAUCLOSE /VJQ

\8 fddress: e, :
\ 4. LOY ENTITUEMENT: In accordance with the second schedule to the subject agreement, S

(é Q 8.  BY-LAWS: ) In accordance with the third schedule to the subject agreement subject only to the provisions

of condition & (b} (i} of the subject agreement,

s “: 7 . X . M
\Q TOTAL UNIT ENTITLEMENY \ S MANAGERS REMUKERATION PER ANNUM ' .
:\:lJ l » s :
UNIT 4 o ootmemeny 2. PRO RATA SHARE OF MARAGERS REMUNERATION . ¢
PER ANNUM . . :
. " . i
5 ) 6.  EXISTING AGREELMENTS FOR Any existing agreements in writing for service or maintenance of the common property or
SERVICE OR MAINTENANCE any part thereof other than the management agreement are annexed hereto together with a
OF COIMON PROPERTY: schedule of the cost thereof to cach proprietor on the basis of the unit entitlement.
‘ Where 2n existing Agreement for such service or maintenrance of the common property has
3 been entered into but is not in Writing then details thereof are annexcd hereto together
¥ith 2 schedule of the cost there

of to each proprietor on the basis of ynit entitlement,
7. ORTEOF WIS STATDENT: . 27th Mosqiqs |

SIGNED on the day abovenamed
for and on behalf of the
original proprietor by v\\f\
Qlovesirector duly authorised for ~——
hat purpose:

YWELFTR SCHEDULE

. . ‘u;e Bank, Buiiding Society nominated by the Vendor is:- _
P ANTE  Bhwe QoR Fern TR assw
[ AR

IN WITRESS WHEREOF this agreement has been executed by the parties on the day and year first hereinbefore written.

—

e L Tl )
a ’ ‘ . ) : \ehof
SIGHED by and on behalf of the ) 0 behalf of Stk & \\on\gx ¥¥U\\ {
SN ST .,
VYendor in the presence of: )

/
—§rcsence of: )

VERDOR'S

J. 0. JOHNSOX AND COMPANY
Sih §loor -
23 Elkhorn Avenue K .
SURFERS PARADISE 4217

(P.0. Box 5063 GOLD COAST MAIL
CENIRE 4217)

5/K<-crv§

Telephone: 388999 .o

7’()( CHAIED S f) ol c/n(“
MikE EteporT > HilecidTE

//{ Chvree IV
Foereds lp/?é/;z)/aef“

Sec ke rr//W)
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to then Holicitors for
Defendant .

Dated 15 February 1982.
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Yours faithfully,

PR o
\J'\—i Wl ok

0“ the 11ith

-~

i

i the 1

-4
Lol

J.L. f-lk)‘l-?-.f;;.(- u CU p” ’.Y

.D. JOHNSON AND COMPANY,
olicitors,

evel 8,

LC Centre,

39 George Street,

RISBANE. Q.  4000.

&

?l:

229° 6811
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ﬂhr\} 'u«
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at your clieit is desirous of
loney Ty, Ltd,
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\ No. 6 -~ Ixhibit "C" - Copy letter,
R Solicitors low Plaiatiof
A / to then f}oj.i(nt(‘n‘_"s for
N \\ ) Defendaout. .
- /‘/ Dated 16 March 1982.
S S s e ek " .
¢ biJP!J Ff O%

t hu- b».")(,l'v ..’IJ

I'.\_

HCH

evsrs Rlliott &
Solicitors ’
4¢, deLl’ Ave

rhn ua']u

Cou,

21V

RN

-~

DﬁiIBIT "C"

0] AFF‘IDAVIT

F Uiiﬁr‘ u‘lrd,
HORARD

EACONSFIELP: ¢ Sunbird Flzza Fty. Ltd, sale

to cohete PLy,
Ltd.

144 YSunbird rlaza"

o
- Unit

re: Sunbird Plazs Fry. Ltd, sale to C.G, rizloney

P‘::\"e Ltd; - U[.it 2OD .:,:‘.,'.T“,i”‘ Plﬂ"' n
re: Sunibird Fleza Pty Ltd. sale to Bondi Hotel

rr.,'. Lrd, « Unit 158 "Sushirs Plazep
We re*er to the lates) request by your client to have the obove Contracts of
i-:ml(- TPliae u‘a“ﬂv. l&k tip [FrERE Of ‘w (i. U {). I‘ty. Lt«clu
witoout prejudice £0 our clients pighis uncer the existing Coztruct of Snle,
our client is agsrecable to frech Costracts of Jale belng preparad ab your
Clivnls expenss,
The guarantors of the froesh contracts {(if any) are to be twofold:i=-

{a)

The puarantors of the original contracts
{b)

The Ol”i(i.}\:ll er‘Ci“ sing con ‘u\': es

{c) Tie directors of the purchasing companies,

o awalt your azdvices as to your clients asresent or othervise with Lhesé

requiraments, ‘

Yours faithfully,

J.D‘ I‘.)H. S( S &. L\X ,P’\"iY
J.D. JOHNSON AND COMPANY, i /‘V\
Solicitorggr , :
Level 8, : ! : \

Dﬂf Centrey,
239 Gearge Stxeet,

BRISEANE. Q. 4000,

rel: 1229 6811 _op T vm«u wen

(‘ r\\

;1'\.”':- Y



No. 7 - Exhibit "D" - Copy letter,
Solicitors for Flointiff
to then Solicitors for
Defendant.

Dated 19 May 1982.

\ \ J. 3. Fohnson and @fnmpang

ft D 1t sovcnoss
;;}e'r(‘\- P“'_Q’m :lo?mson al E!khom Avenue PLEASE
Gy 13 Areomrs Surfers Paradise P.O. Box 5063 TRV TO Ok oftice
RAymMONd Kertn Johnsan Gold Cogst Mail Centre Qid. 4217
Jererty Jormies WOrCesTE 1 L b ~ DX 41612 Phone {075) 35 8999 Yoo e
. Telex Ax43304 Code Jefiaw owe JDJ:GEH: AO6Y:
19 May 1982

Messrs Elliott & Co U
Solicitors SN
46 Cavill Avenue

SURFERS PARADISE 4217

et ;%Q;;F'T@:S’Gﬁ“‘
ikoééﬁAtoNgkfgiB
23.SEF. 1402
FHLED
BRISBARE

[P RUA -rma W«S*J rs

“h

Re:  SUNBIRD PLAZA PTY LID SALE TO BOHETO PTY LTD
UNIT 18R wsyNBIRD PLAZA™

We contirm that the Building Units Plan for "Sunbird Plaza" was lodged for
sealing with the Gold Coast City Council on 5 May 1982, It is anticipated
that the plan will be released from Council in the near future.

The sealed Plan will then be lodged for registration in the Titles Office.
Settlement will be due within fourteen {14) days of registration of the
Building Units Plan.

Our client instructs us to draw to the attention of all purchesers and their
solicitors to the provision of the Contract regarding default on delay in
settlement and the fact that time is of the essence of the Contract.

We are taking the Jiberty of preparing Transfer documents and will submit
same shortly. i

Kindly advise if the spelling of your clients name(s) varies from that
shown on the Contract, ’

Yours faithfully -
~J D JOHNSON AND COMPANY

per:

~23- Exhibit "D"




g

Lo

a1 §

o

Ry R R S IR S s A T ]

No, 8

LNEN

PG 22 BNEZ 0195

FeM BE BRNE §i5w
JEFLAN AA4I304
FAlim e s M e e g w eae
SUNRCEND rARmlUfSn

4
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S TORS
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€5 SUNBIRD PLAZA SALE TO BOHETO FP/L UNIT [44
COf 49573 REGISTERED TODAY

SOUICITORS
SUAFERS FPARADISE
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~ Exhibit "E" Copy telex,
Solicitors for Plaintiff
to then Solicitors for
Defendant. .
Dated 10 June 1982.

1076768, SETTLEMENT
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No. 9 - Exhibit "F" - Copy letter,
Solicitors for Plaintiff
to then Solicitors for
Defendant.

Dated 11 Junc 1982.

N Y. . Fohnson and Company
/ \

\.

\

\ L

i Jetiey Dougial >b'ﬂ

T COMASEING £
FON. 1] 512J¢

SOUCNORS

HIp 2 Elkhom Avenus

Surfers Parodiss P.O. Box 5063
Gold Coost Mail Centre QId. 4247
DX 44612 Phone (075) 38 8999
Telex AAL33D4 Code: Jefiaw

PLEASE RUFLY KO O OFFICE

iatioig]
ey

Ravmong Feitn Johngdn YOUL: REF

O Pi, JDJ:GEH

Jarern, JoriEs Worr duter T

11 June 19872

U~ e ME onRT
OF QUEENSiE#HDs Fiiiott & Co
Solicithbrs
23.SEP. 198 2avih1 Avenue
FILED SURFERS] PARADISE 4217

BRISBANE .|

LEACES g

Re:  SUNBIRD PLAZA PTY LTD SALE TO BOHMETG PTY LTD
LOT 52 "SUNBIRD PLAZA"

iIBIT "F" . The Building Units Plan for the above units was registered in the Titles
Office on 10 June 1982 and allotted No. 4993. Settlement of the above
"IDAVIT OF units are due fou-teen (14) days thereafter.

NARD

"CONSFIELD  To expedite settlement, we enclose herewith duly executed documents as
follows:
1. Memorandum of Transfer duly executed by our client's Attorney,

Jeffrey Douglas Johnson under registered Power of Attorney No. G404376.
Declaration Form F.
Section 48 Declaration.

Form 22 under Section 53(2)(a). The mortgagee will provide Section
53(4) at settlement.

5. . Section 40 Authority.
Declaration re Non-Revocation of Power of Attorney registered No. G404376.

The above documents are furnished to you for stamping purposes only and are

to be held on our behalf pending settlement. Should you wish to submit your
own transfer documents plezse do so shortly, and alternatively if a Transfer

by Direction is required please return the above documents and submit a duly
~executed Transfer by Direction.

At settlement you will receive the following documenté:f

1. Certificate of Title for.the lot being purchased,

. -JOHNSON 2. Duly executed unstambed Partial Release of Bill of Mortgage.

ND COMPANY, 3. ‘Letter undertaking from mortgagee that they will, upon request,

iiigors, produce duplicate Bill of Mortgage at the Titles Office Brisbane
eCenére to permit registration of the partial release.
[ .
George st., 4. Copy Fire Certificate.
SBANE. Q. g Copy Certificate of Classification.

~25= Exhibit "F"




Page 2
Re: Sunbird Plaza Pty Ltd 11 June 1987

6. Copy Certificate of Currency - insurance policies.

ke will advise settiement figures and detzils of settiement Arrangements
shortly.

We are instructed that no extension of time for settlement will be
granted.

Yours faithfully
J D JOHNSON AND COMPANY

S~

=

Fncls.

~26- , Exhibit "F"




No. 10 -~ Exhibit "G" - Copy letter,
then Solicitors {for
Defendant to Solicitors
for Plaintiff,.
Dated 11 June 1982.

NS /
smLu:lTC}r'(s ELLIOTT & ASSOCIATES
/f / ] \
: MICHAEL FREDERICK ELLIDTT
P sy ‘Dun o :vMFE/l764 :;Dg:v?LLC:::I[I;‘LU:'ADK BUILDING. :ost;ng:;;:ss:
SURFERS PARADISE SURFERS PARADISE. . 4217
s [ e st Y BUR REF 2 QUEENSLAND TELEPHONE (D75) 38 6432
SUPREME 5 GURT
OF QUEENSLAND DX41610
Surlers Paradise
23.SEP.18C2
FILED 11th June 1982
BRISBANE

Megars? J.D. Johnson & Company,
Solicitors,

29 Elkhorn Avenue,

SURFERS PARADISE 4217

ITRIT "G Dear Sirs,
FIDAVIT OF
{AED BEACONSFIELD RE: C.G. MALONEY - PURCHASE UNITS 14Aa,

15B, 16A & 20D SUNBIRD PLAZA

We note your advices that the relevant building units
plan has registered 'and we would be pleased ii you
could advise whether your client company would be.
prepared to have the matters proceed in the name of
C.G. & M. Pty. Ltd. with guarantees by the former
purchaser companies and directors.

Our client is experiencing some financial difficulties

at present and has asked us to reguest an extension of
time for settlement for a further three months. Perhaps
your clients might be prepared to extend if an attractive
rate of interest was paid. Would you kindly seek
instructions from the developers and advise as soon as
possible.

Yours faithfully,

\»’”""“’“‘*———-—-———-
ELLIOTT & ASSOCIATES

D: JOL*INSQ\I AND COMPANY,
licitors, =

rel\8,

Cextre,

b George—Street;
SEANE, Q. 4000.

~27-. Exhibit "G"




No. 11 - Exhibit "H" - Copy letter,
uOllCltOP‘ for Plaintiff
to then Solicitors for
Defendant.

Dated 22 June 1982.

J. A, Yohnson and Company
SOLICTIORS
"H 1"
Gios Sohngdn 29 Elkhorn Avenue PLEASE REPLY 1D OUR OFFICE
fxl?oxv wb: Lot Surfers Paradise P.O, Box 5063

Foe e st Of m/ Gold Coast Mait Centre QId. 4217

. YO REF
Ropmond Kedn Jof nson
s Pnone (075) 38 8999 ,
HoX K X XX KX KA KX X Telex, AAL330S Code: Jefow opme an1.nn
’ HES VMRS

)Uf""; M!" Jd"&r .]
)F QUEENSUAND !

ars

11 Avenue

93 SEP.?Q?‘?‘F R: PARADISE 4217

FILED
Bmsﬂ»hNE

: Dear Sirs,

HIRIT "H"

FIDAVIT Rt: SUNBIRD PLAZA PTY. LTD. SALE TO 204579 PTY. LTD.

LOT  52"SUNBIRD PLAZA"
WARD
ACCNSFIELD

We enclose herewith settlement statement. Settlement is to be
conducted at our office, Friday 25th June 1982 between ‘the hours
of 10.00a.m. and 5.00p.m. . If you wish to make a definite time
please advise us accordwng]y

Rates are paid to the 30th June 1982 and our client has elected

to make no adjustment in this regard. You may hold the sum of $50.00
in trust pondwng a land tax c]earance and we w11] adv1se 1mmed1ate1y
the same issues.

Kindly advise if you have any queries in respect of the above.

ours fa1thfu]]y, .
J.D. JOHNSON & COMPANY

,D JOHNSON' AND COMPANY,
dlicitors,

avel 8,

L Centre,

39 George Street,
RISRANE. Q. 4000.

28— Exhibit "H"




a8
SOLICITERS

-~ Exhibit "Iv Copy letter,
then Solicitors for
Defendant to Solicitors
for Plaintiff, with copy
notice voiding Contract.

Dated 24 June 1982.

ELLIOTT & ASSOCIATES

/‘J'{Z vwaflt FRECER LK ELLIDYY

FETER-R e N LN Rl S R e Ay

|
|

EXHIBIT "I"
T |
AFFIDAVIT OF
HOWARD
BEACONSFIELD

{

|
|
|
|

e ¢ -

FLODR 3 CaAVIL POSTAL ADDREES

. FARK BLLDINTG
OuUR REF

TMPE/LJIM/1765  <pcavit avesue F.0. B0 £00.
- SURFERS PARADSE QURFERNE PARAT ISk, woaz'y
vour rer : JDJ @ GEH DUEENEL AMD :

TELERHDONE (0751 28

DX41640
Suriers Paradise

24th June, 1982.

Messrs. J.D. Johnson and Company,
Solicitors,

29 Elkhorn Avenue,
SURFERS PARADISE,

QLD., 4217

Dear Sirs,

RE: BOHETO PTY. LTD. PURCHASE -FROM
SUNBIRD PLAZA PTY, LTD. - UNIT 14A "SUNBIRD PLAZA"

We enclose herewith copy Notice that our client voids
the contract in this matter.

The provisions of Section 49 (6) of "The Building

Units and Group Titles Act 1980" provide that the
deposit is to be immediately re-paid. Would you please
advise your client accordingly and we now make demand
repaid forthwith. he deposit

6433

-—?ﬁhﬁ&;ﬁ€“$:§ﬁ§;ﬁthat deposit do be

trust account or

o nayn bk either forwarded to our
OF QUEENSUAND

rhatively forwarded to our
23 SEP 188@ad Vaucluse New South Wales.
Z . .

FILED
BRISBANfours

—

-

faithfully,

-~ L ee—

o e —

client at 31 Cooleng

ELLIOTT & ASSOCIATES

Enc.
J.D JOHNSON AND COMPANY,

-~ Solicitors, '
level 87 ~
MILC Centre,
239 Gearge Street,
BRISBANE. Q. 4000.
Tel: 229-68%%
-29- Exhibit "I"
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NOTICE UNDER SECTION 49 (5) OF "BUILDING

UNITS AND GROUP TITLES ACT 1980"

RE: BOHETO PTY. LTD. purchase from SUNBIRD
PLAZA PTY. LTD. of C/- 29 Elkhorn Avenue
Surfers Paradise in the State of Queensland.

RE: Contract dated the 27th day of May 1981
in relation to Unit 14A, Main Beach Parade,
Main Beach of the building described in such
contract.

BOHETO PTY. LTD. being the Purchaser under the abovementioned

Contract HEREBY VOIDS the said Contract.

This Notice is given on the basis that the Purchaser became
aware on the Eighteenth day of June 1982 that the Vendor
under the said Contract as original proprietor failed to
give to the Purchaser under the said Contract a Statement
in compliance in every respect with sub-sections (1) (2)
and (3) of the said Section 49 of the said Act in that
the said original proprietor. failed to:-
(a) State the address of the original proprietor.’
(b) Failed to set out or be accompanied by the by-laws
in force in respect of the plan or the pro?osed by-laws
in rgspect of the proposed plan.
DATED thié%:;mﬁéday of June 1982,

e

P

BOHETO PTY. LTD.

Per: LS\\__MWg"\V/ﬁ

ELLIOTT & ASSOCIATES
duly authorised in that
respect.

-30- v Exhibit "I"
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No. 17 - Exhibit "J" - Copy telex,
Sqlicitors for Plaintiff

‘ .*,v  to then Solicitors for

<o -".* Defendant.

o ¥ Dated 25 .June 1982.

(4

FIY L7D La7 52: BoNGI mOTEL
PTY LTO LOT o607 € & Maldney

-31-- Exhibit "J"
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\sﬂucwons BELLIOQTYT & ASSCSCIATI

No. 14 - Exhibit "K" - Copy lebter,

Contract.

Dated 24 June 1982,

then Solicitors for
Defendant to Plaintiff,
with copy notice voiding

v e
TR ]

MICHAEL FRIDERICK ELLIDTT
PEDLIEHA S L 11 b O 4 Lo D Y 2z e Sl W, )

FLOOR 3, CAVILL PARK BUILDING, POSTAL ADDPRESS:

‘“5\\

e Fewos seev e S :_—- . 1 . a4 1 . 0. “ .
SUP e ME S LuRT O 77 2 MPE/LOM/1765 55 84vet, Avenue. SURFERS PARADISE, ©. 4217
OF QUF ENSLAND vhup ReF ¢ DUEENSLAND TELEPHONE [D75) 30 64334

o " DX151D
2 J. SEP 1922 ' Surlers Paradlsg
FILEO
BRISBANE
24th June, 1982.
The Directors,
Sunbird Plaza Pty. Ltd.,
Corner Mainbecach Parade and
Cronin Street,
MAIN BEACH, OQLD., 4215
), ‘Dear Sirs,

MIBIT "K" pE:  PURCHASE ~ BOHETO PTY. LTD.

Oﬂ_ PURCHASYE, FROM SUNBIRD PLAZA PTY. LTD.

FPIDAVIT UNIT 14A "SUNBIRD PLAZA"

o

KM@RD We enclose herewith Notice pursuant to Section 49 (5)

EACONSEFIELD

solicitors,
. t

£vel 8,

‘ Centre,

239 Georgé ‘Street, -~

SRIXBANE.

‘el: 229 6811
]

f.D, JOHNSON AND COMPANY,

of "The Building Units and Group Titles Act 1980"
and advise that our client voids that Contract entered
into between itself and yourself in respect of the

- matter in which the Notice is given.

A copy of this letter and Notice has been sent to your

~ Solicitors Messrs. J.D. Johnson and Company today.

We require immediate return of the deposit and ask that
you authorise the agent accordingly. -

Yours faithfully,

: : N -
-\‘" e v ]

ELLIOTT & ;“SOCIATES

Enc.

Q.  4000.

e il AT AN AP St e e e 3
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NOTICE UNDER SECTION 49 (5) OF "BUILDING

UNTTS AND GROUP TITLES ACT 1980"

RE : BOHETO PTY. LTD. purchase from SUNBIRD
PLAZA PTY. LTD. of C/- 29 Elkhorn Avenue
Surfers Paradise in the State of Queensland.

RE: Contract dated the 27th day of May 1981
in relation to Unit 14A, Main Beach Parade,
Main Beach of the building described in such
contract.

BOHETO PTY. LTD. being the Purchaser under the abovementioned

Contract HEREBY VOIDS the said Contract.

This Notice is given on the basis that the Purchaser became
aware on the Eighteenth day of June 1982 that the Vendor
under the said Contract as original proprietor failed to
give to the Purchaser under the said Contract a Statement
in compliance in every respect with sub-sections (1) (2)
and (3) of the said Section 49 of the said Act in that
the said original proprietor failed to:-
(a) State the address of the original proprietor.
(b) Failed to set outbor be accompanied by the by-laws
in force in respect of the plan or the proposed by-laws

in r?spect of the proposed plan.

DATED thwbkhéqéﬁﬁay o% June 1982.

BOHETO PTY. LTD.

P

Per: ! SSain.-<ll
ELLIOTT & ASSOCIATES
duly authorised in that
respect.

-39 Exhibit "K"



(HIREME COURT |
il QUEENSLAND

238221900

FILED
[ BRIss;
ETIDﬂﬁﬁrf#iﬁl§mfor

EFFREY DOUGLAS JOHNSON

Filed on behalf of
he Plaintiff)

L e
550 k- /-0,

.D. JOHNSON AND COMPANY,
olicitors,

evel 8,

ILC Centre,

39 George Street,
RISBANE. Q. 4000.

el: 229 6811 (RKJ)

.,

3.

4.

No. 15 ~ Affidavit of Jeffrey Douglas
Johnson, with Exhibit.

Dated 3% August 1982.

TN THE SUPRENE

I

QUERNSBLAND

COURT

No. 2969 of 1982

BETWEER

SUNBIRD PIAZA PTY., 17D, Plaintiff

BOHETO PTY. LTD. Defendant

I, JEFFREY DOUGLAS JOHNSON of 55 Blair Athol

Qrescent, Sorrento in the State of Queensland, Solicitor,

make oath and say as follows:-

I

am a member of the firm of Messrs. J.D. Johnson

and Company, Solicitors, Level 8, MLC Centre, 239 George

Street, Brisbane in the said State, solicitors for the

abovenamed Plaintiff Sunbird Plaza Pty. Ltd.
2. I am the duly constituted a?torney-for the said
Sunbird Plaza Pty. Ltd. Now produced and shown to me

marked withthe letter "A" is a photocopy stamped copy
of Form of General Power of Attorney from Sunbird Plaza
Pty. Ltd.

to myself,

this deponent, dated the 20th

day of May, 1981.

The said Poweerf Attorney was registered in the
Real Property Office Brisbane on the 18th day of August
1981 under dealing number G404376.

All the facts and circumstances herein deposed to

are within my own knowledge save such as are deposed to

S ivom information only and my means of knowledge and

sources of 1nformatlon appear on the face of this my

-7

aff1dav1t

SWORN by the .abovenamed )
Deponent at: Brisbane L’:S:h<23523if; -
this 3xd- day of Apgu'tL/),./f” _—

1982, before me:=~-—- -

._ /M/;,,N /79

Affidavit of
J. D. Johnson




EXHIBIT ["A" TO
AFFIDAVIIT OF _
UGLAS JOHNSON

JEFFREY

[ st
23.

8

EME COURT

OF QUEENSLAND

4471982
FILED
RISBANE

No. 16 - Exhibit "A" - Copy Form of
General Power of Attorney,
Plaintiff to J. D. Johnson.
Dated 20 May 1981.

FORM 16
FORM OF GENERAL POWER OF ATTORNEY

— Property Law Act 1974, Section 170 (1)

250
This General Power of Attorney is made this

L

y of P\ad\ 1981 by SUNBIRD PLAZA PTY LTD
of C/- J D Johnson and Company, 5th Floor, 29
Elkhorn Avenue Surfers Paradise in the State of

Queensland.

I appoint JEFFREY DOUGLAS JOHNSON of 5 Ibis Court,

Sorrento to be our Attorney in accordance with Section

170 (1) of the Property Law Act 1974.

IN WITNESS WHEREOF we have hereunto set our hands

and seal this 'chCD ( day of T15L1/\ 1981.

SIGNED SEALED AND DELIVERED ) > ﬂjlk
! ) / - -
by the said SUNBIRD PLAZA R £ '6{@ X
) — 0
PTY LTD on the day abovenamed ) = & ¢ _ .
) vy /£
in the presence of: )y ~ {
-~ X
J.D. JOHNSON AND COMPANY, '
Solicitars, ' » .
Level 8| =)
MLC Centire, ‘A ) v
239 Georlge Street, A N S. '
BRISBANH. Q. 4000. ‘ v
A Justice of the Peace
Tel: 229 6811 (RKJ) ‘ TR

=355 Exhibit "A"




No. 17 - Affidavit of Michael
Frederick Elliott.
Dated 3 August 1982.

\ IN THE SUPREME COURT

o i (‘: | | ‘:,gr \QUEENSLAND

; m, l: ; 1452 a Plaint No. 2969 of 1982

‘ it BET&QJEEN:

| prasusne

L s e e e SUNBIRD PLAZA PTY. LTD.

Plaintiff
AND:

AFFIDAVIT BOHETO PTY. LIMITED

-—b;_—_—— Defendant
MICHAEL I MICHAEL FREDERICK ELLIOTT of 50 Old Burleigh Road Surfers
le}—lgﬁ Paradise in .the State of Queensland Solicitor being duly sworn

MAKE OATH AND SAY as follows:

(Filed on behalf .
of the Defendant) 1. I am a principal of the firm of Solicitors acting for the

abovenamed Defendant in the cdnveyance in respect to the purchase

' 7~ .. of Unit 14A "Sunbird Plaza" and being Lot 52 in Registered
i : i
_Building~Units Plan No. 4993.
///,) /} 2. MY firm received from the Agent in the sale P.R.D.
N :
. : ~Realty Pty. Ltd. the original Contract on the 1st day of June 1981.
3. 1 this Deponent have the conduct of this conveyancing
matter and neither myself or any other persons in my employment

became aware of any defect in the Section 49 Certificate on Page 12

|

'ANNAN &

ETERSON of the original Contract at the time of receipt of the Contract.
olicitors -

4 Queen Street 4, FOLLOWING upon discussions with my client on the 18th
RISBANE. - :

LD .4000 day o. June 1982 I . then became aware of a defect in the Section 49
own Agents for: Certificate which was set out on Page 12 aforesaid and I informed
cDONALD & by the Defendant Company BOHETO PTY. LIMITED of such defect.
OMPANY ’

olicitors

7 Connor Street B

S URLEIGH HEADS. FIRST SHEET

LD .4220

"elephone: @‘I\—QA

51822 (075) Deponent

-36~ Affidavit of
M. F. Elliott




-2 -

5. FOLLOWING wpon my advice to the Defendant the
Defendant Company having become aware of the defect upon my
advice on the 18th day of June 1982 instructed my firm to give
notice to the Vendor to rescind the Contract and a Noticé of
Rescission was prepared and executed on the 24th day of June 1982
and delivered to the Registered Office of the Vendor on that'date.
6. THE abovenamed Defendant has not raised the question of
the defect with myself this Deponent or my fiﬁn since 1
communicated to the Ddeﬁdant that I had served a Notice to void
the Contract pursuant to Section 49 of the Building Units and
Group Titles Act 1980.

SWORN at Surfers Paradise in ) _

ahovenamed MICHATL, FEEDERTCK ) Gyrs Do

ELLIOTT this 3rd day of August )
1982 before me:

TR wD (FPIEIIEAE

ERA40/P LLP

~37~ Affidavit of
M. F. Elliott




Fe [

. : Plaintiff

(o

AFFIDAVIT
- by -

NDA LORRAINE
PHELPS

‘Filed on behalf
f the‘Defendant)

ANNAN &
ETERSON
.olicitors

44 Queen Street
JRISBANE.
LD . 4000

"own Agents for:

TcDONALD &
cOMPANY
solicitors

7 Connor Street
BURLEIGH HEADS.
RLD . 4220

Felephone:
35 1822 (075)

No. 18 - Affidavit of Linda ILorraine
Phelps, with Exhibit.
Dated 3% August 1982.

OF QU ~

TSR
HSLAND !
i

N AR R
{

, FiLed '
i BRISBANE

OF QUEENSLAND
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SUNBIRD PLAZA PTY. LTD.

AND :

BOHETO PTY. LIMITED

Defendant

I LINDA LORRAINE PHELPS of 22 Westari Court Currumbin in the

State of Queensland Solicitor being duly sworn MAKE OATH AND

SAY as follows:
1. I am a partner of the firm of Solicitors acting for the

abovenamed Defendant and as such I have the conduct of this_

matter.
2. ON the 3rd day of August 1982 I telephoned Raymond
Keith Johnson Solicitor of Messrs. J.D. Johnson & Company the

Solicitors for the Plaintiff. I asked the said Raymond Keith

Johnson the name of the person who signed the Section 49
Statement in the Eleventh Schedule of the Contract of Sale between
the Plaintiff as Vendor and the Defendant as Purchaser bearing
date the 27th day of May 1981.

3. THE said Raymond Keith Johnson informed me that the
signatory was Jeffrey Douglas Johnson the duly appointed Attorney
of the Plaintiff. I ‘then. asked the said Raymond Keith Johnson the

date of the instrument appointing the said Jeffrey Douglas Johnson

N 2 2

Deponent A Justice of the Peace

- FIRST SHEET
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as Attorney of the Plaintiff. The said Raymond Keith Johnson then
informed me that to the best of his recollection the said Jeffrey
Douglas Johnson was appointed under Power of Attorney bearing
date the 20th day of May 1981. Such Power of Attorney being
registered at the Real Property Office Brisbane in the State of
Queensland under Dealing No. G404376.

4. I further asked the said Raymond Keith Johnson as to
whether the Plaintiff had entered into a Management Agreement
since giving a Statement pursuant to Section 49 of the Building
Units and Group Titles Act 1980 as set out in the said Contract. I
was informed by the said Raymond Keith Johnson that the Plaintiff
had executed a Management Agreement since the date of giving the
Purchaser sﬁch Statement.

5. FOLLOWING upon discussions with the Defendant on the
3rd day of August 1982 I became aware of further defects in the
Section 49 Statement which was set out in the said Contract. I
informed the Defendant of such defects.

6. FOLLOWING upon my advice of the 3rd day of August
1982 the Defendant instructed my firm to serve a further Notice
pursuant to Section 49 of the Building Units and Group Titles Act
1980 upon the Plaintiff.

7. ON the 3rd day of August 1982 I this Deponent caused a
further Notice pursuant to Section 49 of the Building Units and
Group Titles Act 1980 to be served on the Plaintiff at its Registered
Officc™ at the Office of Messrs. J.D. Johnson & Company Solicitors
o5th Floor 29 Elkhorn Avenue Surfers Paradise in the State of

Queensland. Now shown to me and marked with the letter "A" is a

SECOND SHEET
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Deponent. A JuStice of the Peace
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true copy of the said Notice.

8. ALL the facts and circumstances above deposed to are
within my own knowledge save such as are deposed to from
information only and my means of knowledge and sources of

information appear on the face of this my Affidavit.
SWORN by the abovenamec

OWORN d )
Deponent at Setlec /A KlogneAre

)
in the State of & s wolas o )
this 2.A day of (&?ﬂ/ﬂu ) /O y
1982 before me: ) " -

--------------------------------

A Justice of the Peace

ERA4Q/R LLP

~40- Affidavit of
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No. 19 — Exhibit "A" - Copy Further
Notice under S. 49(5) of
the Building Units and
Group Titles Act 1980.

Dated % August 1982.

FURLTHER NOTICH UNDER SECTION 49(5)

"A"

-~ of the -

Building Units and Group Titles Act 1980

BOUETO PTY. LIMITED of C/- Messrs. McDonald & Company Soli(:itors 37
Connor Street Burleigh Heads in the State of Queensland
- purchase from -

SUNBIRD PLAZA PTY. LTD. of 5th Floor 29 Elkhorn Avenue Surfers

- Paradise in the State of Quecensland

Re: Confract dated the 27th day of May 1981 in relation to Unit 14A on
the 14th Floor in a building known as "Sunbird Plaza" situate at

Breaker Street Main Beach in the State of Queensland

BOHETO PTY. LIMITED hereby gives a further Notice pursuant to Section

49 of the Building Units and Group Titles Act 1980 in the abovementioned
matter. This Notice is given without prejudice to a Notice given hercin
dated the 24th day of June 1982 without in any way affirming the said
Contract, the said Contract is hereby voided on the grounds‘ that the
original proprietor within the meaning of Section 49 of the Building Units
and Croup Titles Act 1980 failed to give to the Purchaser" a Statement in
c,dmph'ance in every respect with Sub-Sections (1), (2) arlld (3) of Section
49 of the said Act. Without prejudice to the generality of the foregoing

the Statement in writing purportedly provided under Section 49 of the

said Ac‘t:

(a) Did not clearly or at all identify the lot or the proposed lot to
which the Statement relates.

(b) Failed to state the date upon which the Statement was given.

(c) The Statement was not signed by the original proprietor or on

his Dbchalfl” by a person authorised in writing by the original
proprictor in that regard.

DATED this 3rd day of ‘August 1982.

BOHETO PTY. LIMITED
by its duly autborised Agent

.................................

McDonald & Company
Solicilors

37 Connor Street

BURLEIGH HEADS. QLD.4220

~4] - Exhibit "A"




AFFIDAVIT
- by -

ARGARET MARY
CUSSAN

(Filed on behalf
of the Defendant)

'ANNAN &
ETERSON
olicitors

44 Queen Street
RISBANE.

L.D .4000

'own Agents for:

IcDONALD &
"OMPANY
olicitors

7. Connor Street

 URLEIGH- -HEADS.

5 1829 (075)

No. 20 -~ Affidavit of Margaret

Cussan, with Exhibit.
Dated 4 August 1982.
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e Jrluaﬁnt No. 2969 of 1982
BRISBANE

e T

SUNBIRD PLAZA PTY. LTD.

Plaintiff

et BOHETO PTY. LIMITED

Defendant
I MARGARET MARY CUSSAN of 26 Coolong Road Vaucluse in the

State of New South Wales Company Director being duly sworn MAKE
OATH AND SAY as follows:

1. I am a Director of the Defendant Company BOHETO PTY.

LIMITED a Company duly incorporated in the State of New South
Wales (hereinafter referred to as "the Defendant") and I am duly
authorised to make this Affidavit on its behalf.

2. THE Defendant entered into a Contract \vi1;h the Plaintiff
to purchase from the Plaintiff a unit described as Unit 14A on the
fourth floor in a multi-storey building to be called "Sunbird Plaza".
I refer to Exhibit "A" in the Affidavit of Howard Beaconsfield and
state that Exhibit "A" therein is a true copy of the said Contract
entered into between the Plaintiff and Defendant.

3. UNDER cover of letter dated the 3rd day of April 1981

at 31 Coolong

P.R.D. Realty forwarded to BOHETO PTY. LTD.
Road Vaucluse in the State of New South Wales the said Contracts

in duplicate together with Statements pursuant to Sections 66 and

FIRST SHEET

KA A o

Degonent. A Justice of the Peace
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67A of the Auctioneers and Agents Act 1971-1980. In the said
letter the Defendant was requested to execute the said Contracts
and the said Statements at all the places indicated by the crosses.
Once this was completed then the Defendant was to return those

documents together with the deposit of FOURTEEN THOUSAND

EIGHT HUNDRED AND FIFTY DOLLARS ($14,850.00). Now shown

to me and marked with the letter "A" is a true copy of the said

letter from P.R.D. Realty to BOHETO PTY. LTD.

4. THE Defendant executed the said Contracts and
Statements within a couple of days of the receipt of same. It then
returned the said documents to P.R.D. Realty together with a

cheque in the sum of FOURTEEN THOUSAND 'EIGHT HUNDRED AND

FIFTY DOLLARS ($14,850.00) bein'g the deposit required. At the

time the said documents were forwarded to P.R.D. Realty by

BOHETO PTY. LTD. neither the said Contracts or what I now know

to be the Section 49 Statement under the Building Units and Group
Titles Act 1980 were executed by the Plaintiff or any Agent duly
authorised on its behalf. I note that the said Contract and said
Section 49 Statement have been dated the 27th day of May 1981
however the Defendant executed the said Contract in April and
returned same to the Vendors Agent the said P.R.D. Reaity in that
same month of April 1981.

5. IN the said Contract the Defendant Company nominated
Messrs. Elliott & Associates Solicitors of Cavill Avenue Surfers
Paradise aforesaid to act on its behalf in handling the conveyance.

In due course the said Contract then executed by all the parties

i SECOND SHEET
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Deponent A Justice of the' Peace
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theretc was received by the said Messrs. Elliott & Associates.

6. DURING the construction of the said building and pending
the registration of the Building Units Plan little transpired in
relation to the said Contract of Sale. However, in June 1982 on
behalf of the Defendant I had some discussions with the Defendants
Solicitors concerning the said Contract. On or about the 18th day
of June 1982 the Defendant was informed by its Solicitors that the
Section 49 Statement which was set out in the Eleventh Schedule of
the said Contract was defective in that the said Statement failed to
comply with Sub-Sections 1, 2 and 3 of Section 49 of the Building
Units and Group Titles Act 1980.

7. THE Defendant was further informed that as a
consequence of the failure of the original proprietor to supply the
Defendant as Purchaser with a wvalid Sec.tion 49 Statement the
Defendant had the right to void the said Contract within thirty (30)
days from becoming aware of any defect in the said Statement.
Accordingly, the Defendant instructed its Solicitors to serve a
Notice to void the Contract upon the same day that the Defendant
became aware of the said defect, that is the 18th day of June 1982.
The Defendant was informed by its Solicitors that such a Notice was
forwarded under of cover of letter dated the 24th day of June 1982
to the Plaintiff and to the Plaintiffs Solicitors. I refer to Exhibits
"I" and "K" in the Affidavit of the-said Howard Beaconsfield and
believe these Exhibits to be true copies of the letters and Notice
referred to above.

8. THE Defendant Company was totally unaware as to the

_ THIRD SHEET
A M 32

Deponent A Justice of the Peace

VI Affidavit of
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significance of a Section 49 Statemcnt until its discussions with its
Solicitors on the 18th day of June 1982. In fact none of the
Directors of the Defendant Company had heard of or read Section
49 of the Building Units and Group Titles Act 1980 prior to its
aforementioned discussions with its Solicitors on the 18th day of
June 1982.

g. ALL the facts and circumstances above deposed to are
within my own Kknowledge save such as are depos‘ed to from
information only and my means of knowledge and sources of

information appear on the face of this my Affidavit.

SWORN by the/abovenamed )
Deponent at Ziwdm ) , 7
in the State of @uardnel ) /é/éi/éw
this 4/ day of Cufeot ) —
1982 before me: )
j// )
....... ERANVATE st
A Justice of the Pcace
ERA41/J LLP
~45.. Affidavit of

M. M. Cussan




No. 21 ~ Exhibit "A" -~ Copy letter,
PeReDe Realty Pty. Ltd.
to Defendant.

Dated 3 April 1981.

P Ly R avE T CTOHS v
SURF LRSI RADGE L DOUHLAS &k BRERT v U
GUEENS, sat® w1 AN DG OGRS B I (_’_;4‘1, '
PHONE 070 am Fa0g w 01 s AN
33 1 a A Mo LA B Com AL
L Nu 0787 AR 32 X0
”AI!
CLENT CONPANY
AF:jkc
April 3, 1lu8l.
Boneto rty. Ltd.,
31 Coolcng PRoad,
VAUCLUEE. 2030
- — -_# ‘Z/ /‘)_ ‘ _(‘,") .
Re: Unit 14A “"Sunbird Plaza" 7 2/CE& iy :{4L B ol
/

Dear Sir/Madanm,

Enclosed are contracts together with Section 66 and 67A for v..:

perusal. Kindly sign where indicated and initial all *“X" Markinos
a~3 return to our office together with your 10% deposit as soon as
possible.

Please note Section 66 and 67A must be attached to thre contract tr

BIT A" enaltie us to pr
HE
DAVIT Trhanking you,

ARET

{ing gards
" CUSSAN Kina regai .

Yours faithfully,
P, R. D. REAITY PTY. LTD.

A

ANNA FREEDOM“
Project Marketing Manager.

AN & PETERSON
CITORS

QUEEN STREET

BANE Q. 4000

| Agents for
NALD & OOMPANY
CITORS

ONNOR STREET - .
EIGH HEADS Q. 4220

e 351822 (075)

Foal RS CYERTY SMANAGING AGENTS - NMARKETING WTANTS

(SR
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AFFIDAVIT

by

MARGARET MARY
CUSSAN

(Filed on behalf

Lo
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No. 22 - Supplementary Affidavit
of Margaret Mary Cussan.

Dated 4 August 1982.

IN THE SUPREME COURT

; " 'y OF QUEENSLAND
CoaE QU T

‘“SD i Plaint No. 2969 of 1982
BETWEEN : |
,Mnﬁwj SUNBIRD PLAZA PTY. LTD.
Plaintiff
AND:
BOHETO PTY. LIMITED
Defendant

of the Defendant)

NNAN &

' TERSON
vlicitors,

4 Queen St.,
!\ISBANE.

.D. 4000

wn Agents for:

:DONALD &
JMPANY
»licitors:

! Connor St.,
JRLEIGH

JADS

I MARGARET MARY CUSSAN of 26 Coolong Road Vaucluse in the

State of New South Wales Company Director being duly sworn

MAKE OATH AND SAY as follows:

i. I am a Director of the Defendant Company BOHETO PTY.

ITED a Company duly incorporated in the State of New South

ales (hereinafter referred to as "the Defendant") and I am
duly authorised to make this Affidavit on its behalf
2: On the 3rd day of August, 1982 I received a telephone

call from the company's solicitor LINDA LORRAINE PHELPS

of Messrs. McDonald & Company Solicitors of Burleigh Heads
in the State of Queensland. I was informed by the said

LINDA LORRAINE PHELPS that there were a further three

defects in the Section 49 statement as set out in the

Elev-%.th Schedule of the contract of sale between BOHETO PTY.

LIMITED as purchaser‘and SUNBIRD PLAZA PTY. LTD. as vendor

bearing date 27th day of May, 1981.
3. I was informed that the said Section 49 statement

is defective upon the following grounds:-

FIRST SHEET

~lp Affidavit of
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2.
(a) Did not clearly or at all identify the lot or the proposed
lot to which the Statement relates.
(b) Failed to state the date upon which the Statement was
given.
(c) The Statement was not signed by the original proprietor
or on his behalf by a person authorised in writing by
the original proprietor in that regard.
4. The defendantma%‘not aware of these further defects

until the said telephone conversation with the said LINDA

LORRAINE PHELPS until the 3rd day of August, 1982.

Upon becoming aware of the said defects I instructed the

said LINDA LORRAINE PHELPS to serve a further notice pursuant

to Section 49 of the Building Units and Group Titles Act
1980 without prejudice to'thé notice sérved by the company's
former solicitors Messrs. Elliott & Associates of Surfers
Paradise aforesaid voiding the said contract.

SWORN by the abovenamed

Deponent at Brisbane

)
)
; .
in the State of Queensland ) _1/€;:<;:ééz:¢4gvvg/
)
)
)
)

this 4th day of August,

1982 before me:

/ —
// 7

A Justice of the Peace

~4 8 Affidavit of
M. M. Cussan




No. 25 - Reasonb for Judrment
Dated 20 beptember 1982.

OF QUELNSLAND

No. 2969 of 1982

SUNBIRD PLAZA PTY. LTD.
Plaintiff
AND:
BOHETO PTY. LTD.
Defendant
JUDGMENT - G.N. WILLIAMS A.J.
Delivered the 207 day of September, 1982.

By contract in writing bearing date 27th May 1981, Sunbird
Plaza Pty. Ltd. t(hereinafter referred to-.as "the applicant")
therein described as the vendor, agreed to sell to Boheto Pty.
Ltd. (hereinafter referred to as "the respondent"), therein referred
to as the purchaser, the unit designated 14A in a multi—storey
building which the contract stipulated the applicant was to construct
and to be named Sunbird Plaza. The purchase price was.$l48,500.00.
Both the preamble and clause 8(a) referred to the fact that title
would be given subject to the provisions of the "Building Units and
Group Titles Act 1980" as amended (hereinafter referred to as "the
Act") .

There are many references in the contract fo‘provisions of the
Act; it is sufficient if I refer to the following: Clauses 3(g),
8(e), 8(g), 8(h), 8(1), 16(c), the Third Schedule, and the Eleventh
Schedule. No;one could’prdﬁerly understand the contract, and those
specified provisions in partlcular Wlthout reading (and having some
understanding of) the Act,.or ‘at least thosc parts to which
pérticular reference is made. It is of more importance for immediate
purposes to note that the "Eleventh Sehedule" is described as a

"Statement By Original Proprietor Pursuant To Section 49" of the Act.

“49Q~ Reasons for Judgment
(G. N. Williams A.Jd.)
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The relevant Building Units Plan (No. 4993) was registcred on
10th June 1982, and in consequence the date for completion became
25th June 1982. Between May 1981 and the beginning of June 1982
there was no indication from the respondent that it wished to be
relieved of its obligations under the contract. Indeed its solicitors
wrote to the applicant's solicitors in February and March 1982 seeking
the concurrence of the applicant to the nomination of another company
to take the conveyance of the subject unit and two others. The first
hint of "trouble" came in the letter from the respondent's solicitoré
of 1lth June 1982; it suggested the respondent was "experiencing
some financial difficulties at present" and asked for an extension of
time for completion. That was not granted. On 24th June 1982 the
solicitors for the respondent forwarded to the solicitors for the
applicant a notice purporting to "void“ the contract pursuant to s.

49 of the Act.

On 25th June 1982 the applicant caused a writ to be issued seeking
an order for specific performance of thé contract. After an appearance
was entered, an application was made under O. 18A seeking a summary
order for specific performance of the contract. The respondent has
resisted that summons, asserting that the contract was lawfully
"voided" by the notice given pursuant to s. 49 of the Act.

Section 49, so far as is relevant, provides:-

"(1) An original proprietor shall give to the

purchaser of a lot or of a proposed lot a statement
in writing in compliance in every respect with the
requirements of this section.

(2) A statement in writing under this section
shall -

(a) clearly identify the lot or proposed lot
to which the statement relates;

(b) state the names and addresses respectively
of the original proprietor and the purchaser;

(c) set out or be accompanied by particulars of -

(1) the lot entitlement of every lot and the
aggregate lot entitlement; or

-50~ Reasons for Judement
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(ii) the proposed lot entitlcment of every
proposed lot and the proposed aggregate
lot entitlement;

(d) set out or be accompanied by details of -

(1) any management agreement that the original

proprietor has entered into in respect of

the plan or proposed plan; and

(ii) any existing agreement for service or

maintenance of the common property or any part

thereof, including the terms and conditions
of that agreement and the estimated costs
therecof to the proprietor of each lot;

(e) set out or be accompanied by the by-laws in
force in respect of the plan or the proposed
by-laws in respect of the proposed plan;

(f) state the date on which the statement is given;
and

(g) be signed by the original proprietor or on his
behalf by a person authorised in writing by the
original proprietor in that regard.

(3) A statement in writing undexr this section shall -

(a) be given by the original proprietor to the
purchaser before the purchaser signs any
contract, agreement or docunient whatsoever
legally binding or intended to bind the purchaser
legally in respect of the sale; or

(b) form part of a contract, agreement or document
referred to in paragraph (a).

(5) If the original proprietor fails to give to a
purchaser - '

(a) a statement in compliance in every respect
with sub-sections (1), (2), and (3); or

the purchaser may void the contract, agreement or
other document signed by him in relation to the
original proprietor by notice in writing given to the
original proprietor within 30 days after he becomes
aware of the failure.

(6) Upon the voidance of a contract referred to in
this section the original proprietor shall be liable
at law for the repayment to the purchaser of all
monies paid by him under the contract and such monies
shall be recoverable, by action as for a debt, by the
purchaser accordingly.

-51-~ Reasons for Judgment
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(10) In any civil proccedings arising out of or
connected with a contract, agreement or document

to which this section relates the onus of proving
that the statement referred to in sub-section (2)

was duly given shall lie upon the party so alleging."

It should also be noted that if certain variations are made to
particulars given in the statement between the date of the contract
and the date of registration of the plan, the original proprietor must
forthwith give notice to the purchaser of such matters, and "if the
rights of the purchaser have beén materially affected (proof of
which shall lie on him)" he may "void the contract" within 30 days
of the receipt by him of such notice (sub-section 4). Failure to
give such notice gives the purchaser a right to "void the contract”
provided "he proves that his rights have been materially affected"
thereby (sub-section 5), but such step must be taken "within 30
days after he first becomes aware'of>the failure". Provided the
purchaser can bring himself within the ambit of sub-section (8)
he may "void" the contract notwithstanding the fact that the
transaction has been completed and he has become registered as
proprietor of the land.

M.M. Cussan, a director of the respondent, swore two affidavits,
and these were principally relied on by the respondent as raising a
triable issue based on s. 4% of the Act. That affidavit material
establishes that the contract was forwarded to the respondent for
bexecution under cover of a letter dated 3rd April 1981. The contract
was executed "within a couple of days" and returned. At that time
the contract was not executed by or on behalf of the applicant, nor
was the s. 49 statement (the Eleventh Schedule) signed or dated. It
would appear that the applicant executed the contrac* and signed that
statement on or about“Z?tﬁ'May 1981, before forwarding it to the |

respondent's solicitors. In an affidavit, M.F. Elliott, the

respondent's solicitor, swears to the fact that he received the

-52~ Reasons for Judgment
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contract on lst June 1981. Paragraph 8 of the affidavit of M.M.
Cussan is important; it reads:-

" The defendant company was totally unaware as to

the significance of a section 49 statement until

its discussions with its solicitors on the

18th day of June 1982, In fact none of the directors
of the defendant company had heard of or reada section
49 of the Building Units and Group Titles Act 1930
prior to its aforementioned discussions with its
solicitors on the 18th day of June 1982".

The affidavit deposes to the fact that on 18th June 1982 the
respondent was informed by its solicitors of some "defects" in the
s. 49 statement., In consequence the respondent gave instructions
that a notice "voiding" the contract be forwarded to the applicant's
solicitors.

As I have already noted, the respondent's solicitors received the
contract on lst June 1981. Mr. Elliott goes on to depose:-

" I, this deponent have the conduct of this

conveyancing matter and neither myself or any
other person in my employment became aware of
any defect in the section 49 certificate on page

12 of the original contract at the time of receipt
of the contract.”

He swears that it was only during discussions "with my client"
on the 18th day of June 1982 that he became aware. of a "defect"
in the section 49 certificate. Material filed on behalf of the
respondent alleges that some further "defects" in that Statement were
unearthed on 3rd August 1982,

Mr. Pincus Q.C. who appeared for the applicant conceded that
grounds need not be expressly stated in a notice of avoidance served
pursuant to s; 19(5), and that in consequence if grounds were stated
the purchaser was not limited to them in proceedings such as these.
Mr; Skoien, counsel for the respondent, relied on five alleged
breaches of s. 49, which he particularised as follows:-

(i) failure to staté the address of the original

proprietor;
(ii) failure to set out in full the by-laws;

55~ Reasons for Judgment
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(iii) failing to clearly identify the lot;

(iv) failing to state the date of the notice;

(v) failing to give a signed statement in

accordance with the requirements of s. 49.
Before considering the legal implications of those matters it
is necessary to look carefully at the contract and to define in
each instance the alleged failure more particularly. I will deal
with each allegation in the oxrder listed.

(i) The Eleventh Schedule, which is said to be the. statement
pursuant to s. 49, does not contain an address for the original
proprietor, though it does contain an address for the purchaser.
However the Eleventh Schedule is on page 12 of the contract, and it
is on that page that the signatures appear which constitute the due
execution of the contract by the parties. Just below that there
appearé the following notation:-—

"Vendor's soli

J.D. Johnson

5th Floor,

29 Elkhorn Avenue,

Surfers Paradise. 4217
(P.O0. Box 5063 Gold Coast Mail Centre. 4217)".

i

citors:
& C

o
O.

Clause 19 of the contract provides:-

"Any notices to be given to (sic) the provisions of this
Agreement save notice given in terms of clause 3 hereof
shall be sufficiently given in writing and forwarded
by either party to the other or to the other solicitors
by ordinary mail to the address of the party shown in
this Agreement or in the case of the solicitors to the
address of the usual place of business, and such notice
shall be deemed to be received on the day following the
day on wiich it was posted, whether or not such notice
is in faicit received by the other party or that party's
solicitors. Notice may be served in any other manner
recognised by law." '

Clause 3 of the contract, so far as is relevant provides that
in certain circumstances "either party may cancel this contract by
written notice to the other or to its solicitors". It should also
be noted that tliough the vendor's agent is named in the contract

(P.R.D. Realty Pty. Ltd.) no address for the agent appears.
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In those circumstances it is alleged there has been a failure
to comply with s. 49(2) (b) of the Act.
(ii) Clause 8(h) (i) and the Third Schedule of the contract
deal with the by-laws of the Body Corporate. The clause provides:-

"The purchascr agrces that on registration of the
Building Units Plan the Vendor as sole proprietor
may :-

(i) amend the By-Laws of the Body Corporate in
accordance with the amendments set out in the
Third Schedule hkereto and any variation thereof
as may in its scle discretion seem desirable
Provided However that the Vendor shall make no
such further amendment as shall materially
prejudice the imterests of the Purchaser."

The Proposed Alterations as set out in the Third Schedule are
introduced by the following statement:-

"In accordance with the provisions of clause 8(h) (i)
of the Agreement the Vendor shall as sole proprietor
upon registration of the subject Building Units Plan
add to the Third Schedele by-laws as set out in the
Act the following By-Laws:-"

So far as is relevant s. 30 of the Act provides:-

"(1) Except as provided in this section the by-laws
set forth in the Third Schedule shall be the by -laws
in force in respect of fach plan.

(2) ...a body corporate...may...make by-laws amending,
adding to or repealing the by-laws set forth in the
Third Schedule or any by-laws made under this
subsection."

The Eleventh Schedule dees not set out in full the By-Laws Sset
forth in the Third Schedule %o the Act, and that constitutes the
alleged failure to comply with s. 49(2)(@) of the Act.

(iii) In the Eleventh Schedule to the contract, against the
marginal headi:; "Identification of Unit", the following appears:-

"Unit A on 1l4th floor .as identified in sketch plan

in subject agreement {shere Building Units Plan

has been registered lot 52 in registered Building

Units Plan no. )
Later in that schedule the unit is referred to as "14A". 1In

the description of property sold at the outset of the contract the

unit is described as "No. 14A" and as being on the 14th floor. The
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floor plan of the unit is that cdged in blue and initialled by the
parties and as appearing in the Eighth Schedule of the contract.

In those circumstances a failure to comply with s. 49(2) (e)
is alleged.

(iv) On its face the Elevenfh Schedule is dated 27th May 1981,
which is also the date of the contract. However, as appears from the
affidavits of M.M. Cussan referred to above, the contract was
executed by the respondent at least a month prior to that date; and
when the contract was executed by the respondent no date appeared
for that Schedule.

In those circumstances failure to comply with s. 49(2) (f) is
alleged.

(v) On its face the Eleventh Schedule is signed by J.D. Johnson,
a solicitor, who was duly constituted attorney for the applicant by
a General Power of Attorney dated 20th May 1981. In view of the
affidavit material of M.M. Cussan referred to above, it would appear
that such signature was placed on that Schedule after the contract
was executed by the respondent, and the clear inference is that it
was placed there on or about 27th May 1981. As noted above, the
fully executed document was forwarded to the respondent's solicitors
on or about lst June 1981.

In those circumstances the respondent alleges a breach of
s. 49(2) (g) of the Act.

Mr. Skoien submitted that difficult-questions of law were

involved and that, following Theseus Exploration N.L. v. Foyster

(1972) 126 C.L.R. 507 and Cgltex 0il (Australia) Pty. Ltd. v. Bawden
(1979) Qd.R. 62, I §hould'not determine tﬁe matter summarily, but |
should send the matter to trial. However, all.relevagt questions
were fully argued beforé me, and evidence (including cross-
examination) would not alter the basic facts material for a

determination of the issues raised. The matter would in any event
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be determined by a single Judge at first instance, and there secems
nothing to be gained by adjourning the matter to the civil sittings
list. It was submitted by its counsel that the applicant would be
severely prejudiced by the necessary delay in awaiting trial at a
civil sittings, and that there was no sufficient reason for my
declining to determine the matter. In all the circumstances, I
consider it appropriate to deal with the matter on the application
for summary judgment.

Mr. Pincus submittea that upon a proper construction of s. 49
there was no "failure" by the applicant such as would give the
respondent a right to "void" the contract under s. 49(5). His
argument commenced with an analysis of s. 49(3). That sub-section
clearly provides an alternative procedure for the giving of the
relevant statement to the purchaser. It may be given as a separate
docunment before the purchaser signs any contract binding him to the
purchase. In that svent the document itself woulid have to meet all
of the requirements of s. 49, and would have to be signed and dated
by the original proprietor before it was given to the prospective
purchaser. Alternatively, the "statement" may "férm part of the
contract". Where that procedure is followed the better course would
always be to designate that "part of the contract" which is said
to meet the requirements of s. 49. That was attempted in this case
by incorporating the Eleventh Schedule into the contract. However
it was argued before me, and I accept the argument, that there may
be compliance with s. 49 provided all of the required information
is clearly set out somewhereinbthe contract. A contract, including
its schedules, must~be read as a whole, and I can find nothing in
s. 49 (particularly sub—sggéi&n (3) (b)) which would displace that-
general principle. I ;lgo accept the applicant's argument that,
where the statement forms part of the contract, it is not necessary

that there be a relevant date and signature of the original
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proprietor prior to the execution of the contract by the purchascr.
Where s. 49(3) (b) is relied on the operative signature and date
may be the date of final execution of the contract and the signature
'of the original proprietor effecting such execution. The "statcment”
is then "giQen to the purchaser" when he is provided with a copy of
the executed contract. That follows from the clear difference in
wording between paragraphs (a) and (b) of sub-section (3). If the
legislature intended that, where the statement forms part of the
contract, the original proprietor's signature should be on the
contract before it is executed by the purchaser then it could have
and would have said so expressly. Where a "statement in writing"
before contract is relied on, signature and date 1S necessary so
that the document can be identified and its date is known; the
latter is important because its accuracy is to be established as
at that date.

On that construction of s. 49 there is no substance in grounds
(iv) and (v) relied on. Further, when one refers to the contract as
a whole, there is no failure to state the address of the original
proprietor. It was conceded by both counsel before me (each making
reference to the Shorter Oxford English Dictionary) that "address"
in the section meant "the direction or superscription of a letter”;
in other words, an address for service. The applicant (original
proprietor) is a corporation, and as such (arguably) can have no

residence (c.f. Australasian Temperance -& General Mutual Life

Assurance Soci -ty Ltd. v. Howe (1922) 31 C.L.R. 290). The address

of a corporation for purposes of s. 49 must clearly be an address
where notices and lettérs intended for it may be sent with some

assurance that they will be received (c.f. Dolcini v. Dolcini (1895)

1 Q.B. 898). 1In the circumstances there is no reason why the
address for the original proprietor could not be care of its

solicitors, and that is precisely what the contract, read as a whole,
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provides.

ASs pointed out above the contract does not set out in full
the By-Laws to be found in the Third Schedule of the Act. Mr.
Pincus submitted that "set out" meant "defined with sufficient
certainty". It secems to me that there is much to support that
argument. As I have pointed out above no-one could properly
understand the provisions of the contract without reading (and
having some understanding of) the Act. The intention of the
legislature was clearly to ensure that a purchaser should be aware
of any alterations made to the standard By-Laws found in the Third
Schedule to the Act. The applicant in this case has clearly met
that requirement by setting out in full all of the alterations so
made. In so setting out the alterations reference is made to the
By-Laws contained in the Third Schedule to the.Act, and it is
difficuit to see how a purchaser could comprehend those alterations

without a reference to the Schedule to the Act. If a purchaser was

)

not concerned enough to read the Schedule in the Act, it is unlikely
that he would be concerned enough to read a further Schedule to the
contract. In the circumstances I hold that the By-Laws have been
defined with sufficient certainty and that in conseguence they have
been "set out" as required by s. 49.

Finally, I cannot see any basis on the evidence before me for
holding that there has been a failure "to clearly identify the lot".
It was submitted for the respondent that the contract related to a
"large and coni:sing piece of property" and that in consequence the
developer should take particulér care in relation to the identification
of the lot, the subject of the contract. Even assuming that such
description is accurate, I dm satisfied that by marking the floor
plan.and having it initialled, the parties clearly identified the
lot which was th¢ subject of their contraét.

It follows that on the proper construction of s. 49 there has
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been no failure on the part of the applicant (original proprictor)
which would give the respondent (purchaser) the right to "void the
contract" pursuant to sub-section (5).

There is another reason for holding that the respondent has not
established a triable issue on the facts it has alleged. It will
be observed that sub-section (5) requires the purchaser to "void the
contract" within 30 days "after he first becomes aware of the
failure". Argument was addressed to me on the proper construction
of that latter expression. Mr. Skoien submitted that a purchaser
would not be "aware of the failure" until he knew all of the facts
and all the legal implications which flowed therefrom by virtue of
the operation of s. 49. When one considers the effect of sub-section
(8) it is clear that such a construction would have a drastic effect
on contracts subject to the Act. Counsel did not shrink from his
argument because of that considerétion, and aséerted that though it
was “"draconian", the legislature obvidusly intended that there should
be extreme prctection for purchasers in situations to which the Act
applied. On the other hand Mr. Pincus submitted that . a purchaser
was "aware of the failure" when he was "aware of ‘the facts constituting
the failure". It appears to me that the section must be construed as
contended for by Mr. Pincus. If the section were not so construed a
purchaser could "keep his options open" by knowing the faéts but
deliberately not bothering to look at the section. He could then
elect, even after completion, to "void the contract" when he
subjectively for the first time became "aware" of the law. If the
respondent's submission is correct, it would be necessary for the
original proprietor.to establish that the purchaser had an under-
standing of the section - it would not be sufficient even to
establish that the puréhaéer héd read the section. I do not consider
that the legislative provision overturns the long established

principle that everyone is assumed to know the law. The Courts have
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held that that such principle is not necessarily overturned by a
remedial provision (c¢.f. s. 31 of the Limitation of Actions Act 1974

and Re Ex parte Bolewski (1981) Qd.R. 54 at 59-60 per W.B. Campbell

J. (as he then was) and Harris v. Gas and Fuel Corporation of

Victoria (1975) V.R. 619 at 624).

Further, the Court has no power to excuse a failure to comply
"in every respect" with s. 49(1), (2) and (3); that is to be contrasted
with a failure to comply with sub-section (4) where the purchéser must
prove “that his rights have been materially affected" by the failure.
If the respondent's suggested construction was adopted tﬁe
consequences would be so unjust that one would seek to find some other
construction more consistent with existing principles of contract law.
Such considerations re-inforce my view that the applicant's suggested
construction is correct.

If, then, there be faillure to cohply with s. 49 (contrary to my
findings above) such failure was obviously known to the respondent
when it received the contract. The affidavit material asserts, for
example, that the Eleventh Schedule was neither dated nor signed when
initially received. If that be a relevant failure then it was known
to the respondent in or about the month of April 1981, and time would
have commenced to run from then. Even without recourse to the
presumption that "when a man signs a deed he is acquaintea with its

contents" (c.f. In Re Cooper; Cooper v. Vesey (1882) 20 Ch.D. 611l at

629) it is obvious in this particular casSe that the respondent was
aware of any ra svant failure in or about April 1981, and in
consequence could not validly "void the contract" pursuant to s. 49
in June 1982.

In construing sub—sectiop.(S) the observation of Knox C.J. and

Gavan Duffy J. in Australdsian Temperance & General Mutual Life

Assurance Society Ltd. v. Howe at 294 is dpposite:-
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"The rule is that words used by the Legislature
should be given their plain and natural meaning
unless it is manifest from the gencral scope
and intention of the statute that injustice
and absurdity would result from so construing
them."
The construction I have placed on the section is arguably in
accordance with the "plain and natural meaning" of the words, but
if it were to be said that the "plain and natural meaning" favoured
the respondent's construction, "injustice and absurdity would result"
(particularly where sub-section (8) came into play) and in consequence
that construction ought to be avoided if there is some other meaning
which the section fairly and properly may bear. Construing the
section as I have gives ample protection to a purchaser. The
legislature could not have intended to overthrow the basic principles
of inviolability of contracts to the extent which would flow from an
adoption of the alternative construction.

I hold that the respondent has not established a triable issue

and that the applicant is entitled to the judgment it seeks.
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No. 24 - Order of Primary Court,
Dated 20 September 1982,

. IN THE SUPREME COURT

OF QUEENSLAND

No. 2969 of 1982

BETWEEN :

SUNBIRD PLAZA PTY, LTD,

Plaintiff
AND:

BOHETO PTY. LTD,

uq q) ‘ ' Defendant

TR AR e

| OF QUETHSLANED
16.0C7.1502

BEFORE THE HONOURABLE MR. ACTING JUSTICE G.N. WILLIAMS

THE TWENTIETH DAY OF SEPTEMBER 1982

|
|
{
‘ The defendants having appeared to the Writ of Summons

FRED
BRISBANE
herein and the plaintiff having applied for summary
judgment under Order 18A Rule 1 of the Rules of Court
ORDER : .
AND UPON HEARING on the Nineteenth day of August 1982
. ,
Mr. Pincus of Queen's Counsel with him Mr. Robin of
Co . Counsel for the plaintiff and Mr. Skoien of Counsel for
..m-~wv?-;;;§ the defendant AND UPON READING the Summons filed on the
A0

e : _ Twenty-eighth day of Jhly 1982, the affidavit of HOWARD
e C /QD BEACONSFIELD filed on the Nineteenth day of August 1982
SR »( C% %;9 by leave, the affidavit of JEFFREY DOUGLAS JOHNSON filed
M;_'”.~~«n»m~; on the Nineteenth day of August 1982 By ieave, Ehe

' j affidévits of MARGARET MARY CUSSAN filed on the Six£h

day of August 1982 and the Twelfth day of August 1982,
J.D JOHNSON AND CQMPANY,

Solicitors, the affidavit of MICHAEL FREDERICK ELLIOTT filed on the
level 8, .
MIC Centre,™. Sixth day of August 1982 and the affidavit of LINDA

239 George Street,
BRISBZANE. Q. . 4000. LORRAINE PHELPS filed on the Sixth day of August 1982
HTU%U) IT IS THIS DAY DECLARED that the agreement between the

et *

plaintiﬁf'és vendor and the defendant as purchaser being

Tel: 229 681

~

’.
el

the agreemcent dated the Twenty-seventh day of May 1982
in the Writ of ;Summons mentioned ought to be specifically

performed and carried into execution and IT IS ORDERED

C§§/ AND ADRJUDGED the same accordingly.
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AND IT IS THIS DAY ORDERED that the defendant within

fourteen days of today do pay into Court to the credit
of this action the balance purchase price due under
the said agrecement, namely $133,650.00, together with
interest upon the said balance pﬁrchase price in the
sum of §$58.59 per day for each and every day from (and
including) 26th June 1982 until (and including) the
date when such payment into Court 'shall be made

AND IT IS THIS DAY FURTHER ORDERED that an account bhe

taken if either party by its soiicitors shall so

require by written notice éo the other party's
solicitors given within three caléndar months of today's
date as to the adjustﬁent of rates taxes and outgoings
provided for in the said agreement

AND IT IS THIS DAY FURTHER ORDERED that the party by

whom any sum shall be found payable to the other on
the taking of such account pay such sum within seven

days of the taking of such account by such party to

the other party's solicitors

AND IT IS THIS DAY FURTHER ORDERED that within fourteen

days after production of the receipt for payment into
Court as aforesaid to the plaintiff's solicitors, the
plaintiff execute and deliver to the solicitors for
the defendant a Memorandum of Transfer in registerable
form of an estate in fee simple in Lot 52 on Building
Units Plan No. 4993, free of al% eﬁcumbrances, such
'ﬁransfer to be in favour of a trénsferee to be nominated
by the defendant in writing upon or prior to the
production of the receipt as aforesaid, otherwise to
be in fqvouf ofllhe defendant; AND that the plaintiff
do at the same time deliver to the solicitors for the

defendant the Cgrtificate of Title to the said Lot 52

-
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Q.

free from all encumbrances and any other documents
necessary to enable the transferce to become registered
as propriector of an estéte in fee simple in Lot 52 on
Building Units Plan 4993 free of all encumbrances;

AND that the plaintiff do at the same time deliver

vacant possession of the said Lot to the defendant

‘AND_IT IS THIS DAY FURTHER ORDERED that the plaintiff

be at liberty to apply'at any time and from time fo

time on notice to the defendan; for an order for the
payment out of Court to tﬁe solicitors for the plaintiff
at such sum or sums as may be necessary to discharge

any encumbrance upoﬂ'the said Lot 52 or to gain
possession of the relevant Certificate of Title in

order to perform its obligétions under the said
agreenent or this order.

AND IT IS THIS DAY FURTHER ORDERED that the plaintiff

do recover its costs of this action including the
costs of the application for Judgment to be taxed.

AND IT IS THYS DAY FURTHER ORDERED that any party be

at liberty to apply as it may be advised, and that
leave be reserved to all parties to move for the
making of such further orders for the purpose of
specifically perfofming the said agreement as
circumstances may require.

AND IT IS THIS DAY FURTHER ORDéREd that if a Notice

W~ Appeal is lodged within fourteen.days of today's
date there be a stay.pending tﬁe determination of such
appeal, .-~ . Ry

By the Court

i

. . ./'
/ﬂ'&f’“&.
.~ Poputy Registrar.
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No. 25 - Reasons for Judpgment of
Full Court of Supreme
Court of Queensland
pronounced by The Chief
Justice and Matthews and
McPherson JJ.
Dated 10 February 1983,

T oaE SUPRRNE COURT

OF QUEmNRGLALD

Vrit o, 2969 of 19082

BIETWIEIEN

SUNBIRD PLAZA PTY. TTD.

(aints o)
Respondent)
AND:
BOHLETO F1TY. LTD. -
(Defendant)
(Appellant)

THx CHIDY JUSTICE
MATTHEVS J, ‘
HePHERSOW J.

Judgnment delivered by The Chief
Justice, Matthews J. and licPherson J.
on the 10th February, 1983.

"APPEATL DISMISSED WITH COSTS.™

Reasons for Judgment

of ¥ull Court of

~566- Q'land




IN THE 3UPREME COURT

OF QUEENSILAND

"No. 2969 of 1982

CUNBIERD PLAZA PTYV, LTD,

R S 4

(Plaintiff) " Respondent
—~and-
BOHETO PTY. LIMITED
(Defendant) Appellant
JUDGMENT ~ THE CHIEF JUSTICE
Deiivered the Tenth day of February, 1983.

I agree that the appeal should be dismissed for the reasons
given by McPherson J. I agree with those reasons except for one
matter which makes no difference to.the order proposed by him.

I have reached the conclusion that, in the circumstances of this

case, there has not been a failure on the part of the respondent to
comply with the requirements of s5.49(2) (e) of the Building Units and
Group Titles Ac£1980 ("the Act"). This provision is to the effect that
the written statement shall "set out or Se acqompanied by the by-laws
in force in respect of the plan or the proposed by-laws in respect

of the proposed plan”. 'Thgfstétement is the eleventh schedule to thg
contract, that sche@uié béing headed "STATEMENT BY ORIGINAL PROPRIETOR

lPURSUANT TO SECTION 49 OF THE'{BUILDING UNITS AND GROUP TITLES ACT

A

A

l?gO[", and para. 5 oi'fhé‘statement reads "BY-LAWS: In accordance
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with the third schedule to the subject agrecment subject only to the
provisions of condition 8(h) (i) of the subject agrecment". That

condition reads as follows:-

"The purchaser agrees that on registration of the Building
Units Plan the Vendor as sole proprietor may:-

(i) Amend the By-Laws of the Body Corporate in

accordance with the amendments set out in the

Third Schedule hereto and any variation thereon

as may in its sole discretion seem desirable

PROVIDED HOWEVER that the Vendor shall make no such

further amendment as shall materially prejudice the

interests of the Purchaser."

The third schedule to the agreement is headed "“PROPOSED ALTERATIONS
TO THIRD SCHEDULE BY-LAWS" and commences with the words:- "“In
accordance with the provisions of Clause 8(h) (i) of the Agreement, the
Vendor shall as sole proprietor upon registration.of the subject
Building Units Plan add to the Third Schedule By-Laws as set out in
the Act the following By-Laws”. There then follows a set of 25 by-laws.
In my opinion the eleventh schedule statement clearly and unequivocally
designates or identifies the by-laws which are in force in respect
of the relevant building units plan.. The third schedule to the
agreement, read with para. 5 of the statement, makes it plain, in
my opinion, that the 25 new by-laws are being added to the by-laws
which are contained in the Third Schedule to the Act. Clauée 8 (h) (1)
constitutes an agreement'by the appellant purchaser that the respondent
may amend the by-laws on the reqgistration of the plan in accordance
with the third schedule, and the third schedule constitutes an agreement
or undertaking by the respondent vendor that it will so amend the
by-laws.

It was submitted fhat,,in order to éomély with.s.49(2)(e) of the
Act, all of the by-laws must be either attached to the statement or

~delivered with it, and relianqe'ﬁés placed upon the judgment of the

High. Court in Evans v. Crichton-Browne (1981) 55 A.L.J.R. 287, at p. 291.
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There the Court was concernced with s.185(a) of the commonwecalth
Electoral Act 1918 , as amended, which provided that every pétition
disputing an election or return shall "set out the facts relied on
ﬁo invalidate the election or return". Three proceedings under that
Act were each commenced by a separate petition, and one petition
(that of Evans) in para. 30 of it stated that "Full particulars

of such statements have been given in other petitions presented to
this Honourable Court". It appears from the reasons of the Court
(at p. 288) that, in the course of the hearing, counsel for Evans

did not attempt to support para. 30. In its reasons for Jjudgment

the Court said, at p. 291:-

"Paragraph 30 of the petition of Mr. Evans incorporates
by reference the contents of other petitions, and
does not set out the statements of which complaint

is made. 1In that respect the petition does not comply
with the provisions of s.185(a) ~ "

In'my Opinion,'the facts in Evans v. Crichton-Browne are distinguish-
able from those in the present case. There the petition merely attempted
to incorporate facts by reference to those stated in separate
petitions instituting separate proceedings, whereas here the written
statement refers clearly to by-laws "in accordance with the third
schedule to the subject agreement". The statement does, as is
permitted by the Act, "form part of" the agreement (s.49(3)(bj), and
I can see no reason why regard may not be had to the other parts of
the agreement in order to ascertain what are the byélaws nade
applicable.to the plan or proposed plan.

Had the eleventh schedule to the agreement stated with sufficiént
clarity that the by-laws were "in accordance with those contained
in the Third Schedule tQ,the;ActJ, I conside; that it would have
complied with the provisions of s.49(2) (e). I do not think that the

words "set out" in the context of the Act, mean “set out in full".

Sub-section (2) of s.49 should be read together with sub-s. (3) (b) and
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ss. 30 and 49(4) (b) of the Act. Secction 30(1) provides that,

e#cept as provided in the section, the by-laws set forth in the

Third Schedule shall be the by-laws in force in respect of ecach

plan. Section 49(4) (b) requires that an original proprietor who

has given a statement in writing to the purchaser in respect of the
sale of a lot and who, before the registration of that purchaser

as the proprietor of the lot, makes a by-law other than one which

is the same as a proposed by-law that was set out in or accompanied the
statement given to the purchaser, amends, adds to or repeals any
by-law, the original proprietor shall forthwith_give-to the purchaser.
notice in writing "disclosing full particulars therecof".

The several phrases used in s.49(2), namely; "clearly identify"
the lot, "state" the names and addresses, "set out" the lot
entitlement, "set out" any management agreement, "set out" the by-laws,
"state"the date on which the statement is given, and the words used
in s.49(4) "notice in writipg disclosing” full éarticulars disclose
a legislative intention that the purchaser of a lot shall be given
such information which it is considered desirable that he should
obtain. When the statemenﬁ forms part of the contract itself, as
in this case, it seems to me that the purchaser has been_giyen
all the necessdry information as to the contents of the by-laws.

It is not without significance that s.31 provides that where any lot
is leased otherwise than to a prbprietor of a lot, the leséor'shall
“provide the lessee ........ with a copy of the by-laws for the time
being in force in respect of the plan”. The significance of this
wider provision - "a cépy of the by—léws" - is that a lessee would
not necessarily have seen a copy of the original s.49 statemeht

or a copy of the originél ééntract of sale.

We were referred to dictionary definitions'of the phrase "set out",
‘but little help can befgéiﬁgd f#om this loosely and widely used

expression in the construction of the meaning of ordinary words in
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a .statute dealing with arrangements or information of a commercial
nature to be made or contained in contracts of sale. However, I
mention that one of the meanings of the phrase in the oOxford English
lﬁctkmary (Vol. IX p. 545) is "To declare, proclaim, show forth,
reveal", in webster's New International Dictionary (2nd Ed.) (Vol. 2 P
2291) one meaning is "To recite, describe, or state at large; as
facts carefully set out", and in the Macquarie Dictionary (p. 1576)
one is "To state or explain methodically". If anything, such
definitions support the view that general words and phrases should
be construed in accordance with the legislative intention.

In my opinion, the eleventh schedule to the subject agreement
described or explained adequately to the appellaﬁt what were the by-laws

in respect of the material building units plan.
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IN THE SUPREME COURT
OF QUIRNGTAND No. 2969 of 1982

PETWERN:

SUNBIRD PLAZS FTY. . LTD.

Plaintiff

(Respondent.)

KND:

BOHETG PTY. LTD.

Defendant

(Appellant)

JUDGMEN - MATTHEWS J.

Déted the /07%: vday of £;LL/4§/T 1983.

I have had the advantage of reading the reasons for judgment
of McPherson J. and because in the course of those reasons the

relevant =zmections of the Building Units and Gr‘dup Titles Lct 1980

(the Act) and the facts relevant to the appeal are detailed, it

is unnecessary for me to set then out. i agree with McPherson J.

that the appeal should be dismissed fo? thé reason that the attemp

gy‘the appellant.to rely on rights co&ferfed on it by s. 49(5)

of the ACt, is unsupported Sy evidenc%’ﬁh*ch would bfing it within

the terms of thzt subsection. In my oﬁinlon a person desirous

of making use of that subsection becomes aware of *he proprietor’'s

failure to comply with s. 39(2)_of the Act when he knows the factis

which disclose a breach. |
I‘alsd'agreé with His Honour's cdnclusion (and his rezsons

for that conclusion)ﬁfhét in the instant case there had been a

failure by the respondent tQ "set out" in the sectlon 49 stcte"on-

the by-laws in for ce 1h respect of the plan, in these circumstan

{2

it may be unnecessary for ne to discuss the further metters raiced

on the appeal but I do so because in respect of some of them, oy
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vicws differ from those expresscec by Merherson J. 1 weuld
mention in passing the @éppellant's scbmission Lo us that the
learned Judge of first instancc. should, brcgv ¢ of Lhe complexity
of the matter have refreined frcm coring fo any conclusions and
should have sent it o triel. Such 2 submission to an appellatc
Court which hears the merits argusd has little appeal but.in
any event ic does not seem to me that the discrctioh of His Honour
in any vay miscarriec.

xeept in those cases where an éccompanying document
containing particulars or details is permitted by the Statute,
I think that the statement contemplated by s. 49 of the Act
is Lo be self -contained in the sense that where given beflore
any contract is signed by the purchaeer oc given to the pgrchaser
as part of the contract accepted by him, it must within i1ts own
confines give the information required by s. 49(2) of the Act. 1In
my opiniocn the orlglnel proprietor is not free to give that informatior
2s part of.the contract by giving it in such a way as will require
the purchaser to look for 1t throughout the tendered contract, bgt

thls does not mean that he may not 1dent1f} the lot by reference
t

as was done in thle case.
The relevant difficulties of the sec&ion arise because
pcrscent to s. 49(2)(f) the proprietor is ko state the daﬁe on
which the statement is gieen and becacse é. bg(3) enables'the
:eg1v1ng of a statement before the signing of a. contract by the
" purchaser, (whlch clearly env1sages a separate document complete
win 1tself) whilst allow1ng as an 2alternative that the statement rorm
-part of the contract. ’This;alternative is provided by s. U9(3)(b)
-whicﬂj chen ;egard is hac to s. u9(1),Amdst be understcod as provmoing

other means of giving the requ*rea statem ent; There is little
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room to doubt that the statement (whichever mezans of giving it

be adopted) is not "given" to a purchaser until it is received by

him and therefore if the correct date of giving the statement o

to be &z matter of certeinty, (again whichever means of giving it
be adopted) the original pfgprjetpr and the prospective purchasec
would need to be in each other's presence when the statemenL is
given.- This would make for an absurd situation and to avoicd iﬂ I
woulé suggest that the recuirement of stating the date‘of the
-giving of the statement would be szatisfied by some circumlocutiocn,
iﬁ a form such as "this statemen£ is ma@e on (giving.the Gate)

and will be given on -the cate of its receipt by the purchaser®,

I appreciate the awkwardness'of this‘approach and adopt it onlj

to avoid whet in many cases would gender comﬁliance with the
seétion impossible.

Because, as I have said, the 'section contemplates a statement
complete in itselfl, neglect to supply the address of the propristor
within it, amounts tQ-hon—compliance with S. U9(2).‘ I appreciate,

. ot

with respect, the force of the argument that in the circumstances
one would consider.the address to be staéed in the light of the

i
b
h

purpose of the requirement ofAthe Statutr (Blackwell v. Englend)

(1857) 8 E. & B. 541, 120 E.R. 202) and‘,;'having regard"to C1. 19
6f the contract, the adéress for servic% of the parties may well
bevthe'address of theirisoliéitors but one c5mes back to this,
that ihe gddress is not in”fhe statement and'I do not see-that
 it is to the point that éne shoula then look at the solicitors'
address elsewhere-in'thgédogt;act; with the object of filling the
‘galp creatsd by t@e'omiésion from the'statement. |
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IN THE SUPREME COURT

O QUEENSLAND

No. 2969 of 1982

BETWEEN :
SUNBIRD PLAZA PTY. LTD.
(Plaintiff) Respondent
~and-~
BOHETO PTY. LIMITED
(Defendant) Appellant
JUDGMENT -~ McPHERSON J.

Delivered the day of 1983.

This is an appeal against a judgmeht of G.N. Williams A.J.
(as he then wés) by which His Honour ordered specific performance
of a written contract dated 27th May, 1982 for the sale by the
plaintiff as vendor (who is the respondent to this appeal) tb
the appellant defendant as purchaser of a building unit no. 144,
being Lot 52 in a building units plan which the vendor proposed

to register under the Building Units and Group Titles Act 1980

("The Act"). The application for judgment was made pursuant to

0.182 of the Rules of the Supreme Court which since 1965 have

provided for summary judgment for specific performahce. The
application was heard in Chambers by His Honour, who delivered
a reserved judgment some four weeks later.

The-submissions before -the learned judge gnd in this court
_Eaised once again the guestion of the proper‘interpretation of
s. 49 of the Act as well as the further question whether the
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requirements of that section had been complied with in the
instant case. The material provisions of s. 49 are as follows:-~

"49. (1) An original proprietor shall give to
the purchaser of a lot or of a proposed lot a statement
in writing in compliance in every respect with the
requirements of this section.

(2) A statement in writing under this section
shall -

(a) clearly identify the lot or proposed
lot to which the statement relates;

(b) . state the names and addresses respectively
of the original proprietor and the
purchasex;

(c) set out or be accompanied by particulars
of -~
(i) the lot entitlement of every lot and
the aggregate lot entitlement; or
(ii) the proposed lot entitlement of every
proposed lot and the proposed
aggregate lot entitlement;

(d). set out or be accompanied by details of -

(i) any management agreement that the
original proprietor has entered into
in respect of the plan or proposed

. plan; and

(ii) any existing agreement for service
.or maintenance of the common property
or any part thereof,
including the terms and conditions
of that agreement and the estimated
costs thereof to the proprietor of
each lot; '

(e) set out or be accompanied by the by-laws
in force in respect of the plan or the
proposed by-laws in respect of the
proposed plan;

(f) state the date on which the statement
is given; and

(g} be signed by the original proprietor
or on his behalf by a person authorized
in"wrltlng by the original proprietor
.in that regard.
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(3) A statement in writing under this section
shall -

(a) Dbe given by the original proprietor to
the purchaser before the purchaser signs
any contract, agreement or document
whatsoever legally binding or intended
to bind the purchaser legally in respect
of’ the sale; or

(b) form part of a contract, agreement or
document referred to in paragraph (a).

vy ...

(5) 1If the original proprietor fails to give to a
purchaser - :

(a) a statement in compliance in every respect
with subsections (1), (2) and (3); or

(b)y . . .
the purchaser may void the contract, agreement
or other document signed by him in relation to
the original proprietor by notice in writing
given to the original proprietor within 30 days
after he first becomes aware of the failure ..."
Before us it was submitted by Mr. de Jersey Q.C. for the
appellant purchaser that the vendor, who within the meaning of
the section was the "original pboprietor",vhad failed to give
to the latter a statement in compliance in every respect with
the requirements of s. 49. The foﬁr respects in which thé
vendor was said to have .fallen short of.its étatutory duty
are: (1) failure clearly to identif& the lot or proposed
lot: subs.(2)(a); (2) failure tq state the address of the
.original proprietor: fsubé.(Z)(b); (3) failure to set out
the by-laws or proposed by-laws in réspect of the plan or
proposed plan: subél(Z)(e);,qu (H) failure to state the
date on.which the étatemené’waé given: subs.(2)(f). in
consequence of all, or‘one or more of these deficiencies, the

purchaser was pursuant to s. 49(5) said to be entitled to

=77 Reasons for Judgment’
of Full Court of Q'land
(McPherson J.)




~and had given, within 30 days of its becoming aware of the
failure or .failures to comply with the statutory requirements,
written notice of his election to "void" the contract, and
consequently was not liable in respect thereof. It was also
argued that, because similar submissions had been advanced
before the judge and raised difficult questions of law, the
judge had wrongly excrcised his discretion in-determining those
questions as he did on an application for summary judgment,
instead of ordering that the action be sent for trial in the
ordinary way.

It is convenient to deal first with the last of these
grounds of appeal. Difficult questions of law frequently
arise in matters before the judge sitting in éupreme Court
Chambers. There is authority for saying that in such instances
the judge has a discretion which he may properly exercise by
declining to determine such matéers of law in Chambers for
reasons such as pressure of work, the comélexity of the issues
involved, or the quality (or lack of it)gof the submissions
presented by counsel. But to requiré th%t a judge should
invariably refrain from determining whatﬁare said to be

1
difficult questions of law in Chambers, even though he may

be ready, willing and able to undertake the task, is to deprive
him of the di “.retion which the Rules unquestionably confer

upon him in relation to such matters. The only likely result

of this form of enforced judicial inertia is the kind of lengthy
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and unnecessary delay that is traditionally identified with
a denial of justice. However, whatever may be the merits or
demerits at first instance of the course urged by the
purchaser, the repetition of that submission before an appeal
court tends to be self—defeéting. If the true complaint is
that the circumstances and atmosphere prevailing in Chambers
are not conducive to clarity of argument or judgment on
matters of law, then on appeal the purchaser has all the
advantages that he previously hoped for from a formal trial:
In place of a trial befofe'only oné judge, the appellant now
has the advantage of a determination by three. In Theseus

Exploration N.L. v. Foyster (1972) 126 C.L.R. 507, which was

the'principal authority relied upon: in supbort of the
submission‘onLthis point, the High Court determined finally
an application for summary judgment.which had raised
questions of law of some difficulty. In doing so, the court
reversed the decision of the primary judge, and ordered.that
Judgment be entered in favourvof the plaintiff for the sum
claimed, Stephen J. remarking that "it would be contrary to
good sense and to justice now, after full argumént, to permit
‘the action to go to trial in the Supreme Court, followed
perhaps by an appeal". In the present case we should, if -
bwe are not in any event bound to do so, follow that precedent.
Before turning to the matters of substance in dispute, it
is desirable to refer briefl& to the contract itself. It is

.in a printed form, which, although not perhaps stahdard, may
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‘nevertheless be said to be typical of the contracts now in
common use in Queensland for the sale of units, whether already
constructed or to be constructed. It embodies on the first
page of the document a date, which as I have said is 27th May, 1981;
the name of the vendor; of its agent; and of the purchaser,
together with the address of the latter, and particulars‘of
the unit sold. By cl. 3 of the contract settlement is to ﬁake
place within 14 days after notice from the vendor or its solicitors
that the relevant building unit plan (which has the effect of
creating the.lots and associated common property) has been
registered in the Titles Office. 1In accordénce with the practice
followed in Queenslénd, time is expressed to be of the essence
of the contract: «c¢l. 10. Clause 19 éuthorizqs the sending of
ﬁoticés "to be given [pursuant] to the provisions of" the contract
to tﬁé éddress of the uéual place of business of the solicitors
for tﬁé parties. 1Incorporated at page 12 of the contract, and
forming the eleventh schedule thereto, is a “statement.by
original proprietor pursuant to section 49 of the Building
Units and Group Titles Act 1950"; This schedule contains
provision for the insertion of particulars in conformity.
with the requifement of s. 49 of the Act, and it bears the
date 27th May, 1981 above a signature Which, it appears not
to be disputed, is that of an attorney for the vendor acting
under general power of attorney dated 20th May, 1981. It is
necessary that the sghedule bé here set out in full; but,.before
doing so, it is relévant to-obseive that the eleventh schedule
occupies only part of the page on which it appears; it is
-mfolloﬁed~0n thé same paée by a brief twe}fth schedule, and
then by the teéfimonium embodying the signatures of the |
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parties, and by the name, address, postal address, and telephone
number, of the solicitors for the vendor. The eleventh schedule

is in the following form and terms:-

" ' ELEVENTH SCHEDULE

STATEMENT BY ORIGINAL PROPRIETOR PURSUANT TO SECTION 49 OF THE
'"BUILDING UNITS AND GROUP TITLES ACT 1980

1. IDENTIFICATION OF UNIT: Unit A on 14TH Floor as identified
in sketch plan in subject agreement
(where Building Units Plan has been
registered, Lot 52 in Registered

Building Units Plan No. ).
2. ORIGINAL PROPRIETOR: SUNBIRD PLAZA PTY. LTD.
3. PURCHASER: |
Name ¢ BOHETO PTY LTD
Address: 31 COOLONG ROAD VAUCLOSE NSW
4. LOT ENTITLEMENT: In accordance with the second

schedule to the subject agreement.

5. BY-LAWS: In accordance with the third
schedule to the subject agreement
subject only to the provisions
of condition 8 (h) (i) of the
subject agreement.

¥

TOTAL UNIT ENTITLEMENT 165 MANAGERS‘: REMUNERATION PER ANNUM
UNIT 14A ENTITLEMENT 2 PRO RATA SHARE OF MANAGERS
REMUNERATION PER ANNUM
6. EXISTING AGREEMENTS Any existing agreements in writing
FOR SERVICE OR for service or maintenance of the
MAINTENANCE OF common property or any part thereof
COMMON PROPERTY: other than the management agreement

.are annexed hereto together with a
schedule of the cost thereof to
each proprietor on the basis of
the unit entitlement.
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Where an existing Agreement for
such service or maintenance of

the common property has been
entercd into but is not in writing
then details thereof are annexed
hereto together with a schedule

of the cost thereof to each
proprietor on the basis of unit
entitlement.

7. DATE OF THIS STATEMENT: 27th May 1981
SIGNED on the day abovenamed

for and on behalf of the

original proprietor by its

Attorney duly authorised for

that purpose: (signature)

--------------

Written vertically in the left hand margin opposite the

eleventh schedule and signed or initialled are the words

"No management agreement entered into at the date of this

contract™. Nothing turns oan this addition, which waé

evidently inserted in response to the provisiéns of s.'U9(2)(d).
Of the four alléged deficiencies relied on by Mr. de Jersey

the first is the lack of clear identification of the subject

lot. The eleventh schedule records it as unit 14A. On the

first page of the contract the unit sold is also identified

as No. 14A and, more fully, as Lot 52 on the building units

plan, floor 1U4th, with floor plan "in accordance substantially

with the plan in the eighth schedule hereto and edged in blue.

The said plan is incorpdrétéd in this Agreement for identification

only". It is conceded that the appropriate edging in blug appears

on the plan in the eighth ﬁ%hedule. However, two points are
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made about the Foregoiné means of identification of the lot
in question. The first is that it does not indicate the
lecation of the unit, or, more accurately, tﬁe building of
which the unit forms a part, in relation to the land on which
that building stands. This it is said, means that it cannot
be determined where, in relation to the pointé of the compass,
the unit is located. However, there are, in the case of a
building not yet constructed, obvious difficulties in describing
and identifying the precise compartmént of airspace into which
the constructed unit will fit, and I am satisfied that by
s. #49(2)(a) the legislature does not require this to be done.
The lot is sufficiently identified by the unit number, lot
number,; the floor on which it is intehﬁed to be, and the
detailed drawing contained in the,eighth schedule. That is not
to say that a purchaser has no need to be, or in the present
case has not been, informed of the geographical aspect of the
unit which he has agreed to buy. Ordiharily one would expect
him before contract to make inquiries or perhaps ask to see a
plan of the building to determine its location on the land.
But it is quite a different matter to suggest that the
incorporation of such information is required in order to
"identify" the lot. In.my opinion, s. 49(2)(a) does not
impose such a requirement.

The second point is of somewhat greater consequence. It
is that what is contempiaﬁeg by s. 49 is a statement which is
“self—contained"; th;t is to‘s§y, one which contains within

its physically discerniblefiimits each of the matters required
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to be stated by paragraphs (a) to (f), and which is also signed
in conformity with s. 49(2)(g). However, the section does not,
as do some other similar legislative provisions such as-those

found in the Auctioneers and Agents Act 1971-1978, expressly

require that the relevant statement or statements be located in
a single place or on a single piece of paper without the
addition of other matter. An argument for implying such.a
requirement might perhaps arise if, as in the case of that
other legiélation, the statement was capable only of being
"given". But s. 49(3)(b) enables the statement or
statements to "form part of the contract, agreement or
document" legally binding the purchaser in respect of the
sale, and it was this course that was followed in the case
of the present contract. There is no necessary.inconsistency
with the requirements of s. 49(2)(a) to (f), if the relevant
statements appear in different piaces in the contract, either
by express reference to particular'schedulés; or even without
such reference; although in the latter insﬂance it may be that
burying the required»matter in fine print %t an unexpected
place in the cont;act, where it could noﬁ $eadily be diécovered,
would have the consequence that it was hop!a "statement"
within the meaning and intendment of the législation.

The second of the alleged deflclen01es consists of the

fallure to state, as requlred by s. 49(2)(b), the address

of the vendor as orlglnal proprietor. There is some authority
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for saying that the word "address" in a statute prima facie

refers to postal address: cf. R. v. Bishop [1959] 2 All E.R.

787, 791. But at least where the statutory requirement is that
an address be stated, the meaning of the word is to be determined
by the express or implied purpose of the requirement in question:

see Blackwell v. England (1857) 8 E. & B. 541; 120 E.R. 202.

Viewed in that way, it seems unlikely that what was here

required was.a residential address, or in the case of a corporate
proprietor its registered address, which might well be in Hong
Kong or even further afield. What the judge accepted here,

and what I decided in a similar case of Sunbird Plaza Pty. Ltd.

v. Aurisch Investments Pty. Ltd. (no. 3518/1982; unrep. 16/11/82),

is that the purpose of the requirement in s. 49(2)(b) that
the original proprietor's address be statedxis to identify a
place to which a notice under s. H9(5), or other notices or
communications under the contract, can‘be effectively directed.
On this footing, and in the light of e¢l. 19 of the contfact,
it appears to me, as it did in the foregoing case and to His
Honour in this, that the statementvon p. 12 of the name aﬁd
address of fhe vendor's soliéitors is, for this purpose, a
sufficient compliance with s. 49 (2)(b)."~

I propose momentarily to pass over the third matter of
odmplaint and come to the fqurth,.which is that, contrary to
s. 49(2)(f), there wasﬁé féglure to state the date on which

the statement was given. Surerficially this complaint is.a

little perplexing because the eleventh schedule has as the
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"date of this statemcnt" the date 27th May 1981, which
incidentally is also the contract date. However, the
submission rests in part upon the fact that 27th May 1981 is
ﬁot exéressly stated to{be the date on which the statement
was "given", even if it ié the date which the statement bears;
and in part also upoh thé cirouﬁsfahce'tﬁgt'the purchaser
executed the contraét dbcﬁﬁénts (and presumably returned
them) within a "éouple of days"™ of their heceipt through the
post in New South nges undéf cover of a letter dated 3rd April
1981 from the'vendor's.agenﬁ (see paragraphs 3 and 4 of
M.M. Cussan's affidavitj. At the date of such feceipt the
contract had not been signea by the vendor (para. 4 of that
affidavit), and the only reasonable conclusion therefore is
that formally the contract was not concluded until'atbthe
earliest, the vendor signedvit, or at the latest when the
fact of its having done so was communicated to the purchaser.
The date of the contract is, on ordinafy principlés,
presumed to be the date (27th May 1981) that it néw bears
unless and until the contrary is démonstrated. No étﬁempt
has been made to challerige the contract date or to suégest that
it is not the date on which the contract was concluded. That
being so, 27th Méy 1981'is‘necessarily also the relevant
date‘fér the purpose of é. 49 (2)(f). This is because the
vendor here chose the course éf making the statement "form
part of the contract" in acéordénce with s. 49(3)(b) instead-

of giving it before "any contract, etc., was signed by the
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purchéser in accordance with s. U9(3)(a). It would be
impossible for a statement under s. 49(3)(b) to be given

before the contract is concluded because, until it is concluded,
there will be no contract of which it can "form part". And

to attempt to incorporate it after the concluéion of the
contract ﬁill involve the risk that the contract itself will

be rendered void, or voidable by the purchaser, on the ground
of material alteration. it was for these reasons that in

Brisbane Unit Development Corporation Pty. Ltd. v. Winshaven

Investments Pty. Ltd. (No. 3025/1982: unrep. 5/11/82) I

reached the conclusion that fhe date required to be stated by
s. 49(2)(f) cannot be other than the daté of the contract. If
this means that such date may be different fro@ the date on
which the statement was "given" (assuming that to mean
"delivered"), then it is consistent with the terms of s. 49(3)(b),
which provides not that‘the statément be “given" as under s. 49
(3)(a), but that it "form paft of thé contract". 'If in
this respeét there is a reéulting inconsistency between the
terms of s. u9(2)(f) and s. U9(3)(b), then that inconsistency
should be resolved by reading the formef as subject to the
latter provision. |

The final, which is the third, déficiéncy alleged is the.
failure in accordance with s. N9(2)(e) to set éut the by-laws
or pfoposed by-laws, or to §n$ﬁre that they accompaniéd the
relevant sta£ement.‘jf£ is not in dispute that all that.was
donc by the vendor was to set out in the third schedule to the
_,cgptnacﬁ gbe "perosed alterations to third scgedule by-laws™".

The third schedule last referred to is the Third Schedule to the
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Act, although the coatract fails to make this clear. Section
30(1) of the Act provides that the by-laws set forth in that
Schedule shall, except as the section provides, be the by-laws
in force in respecct of each building units plan. Those by—iaws
may be amended by special resolution of the body corporate:

s. 30(2). Because in the early stages after registration of
the plan the originalvproprietor may Be the only member of

thg body corporate, it is possible for him to amend the by-laws
so as to ensure that they serve his interests alone. It was

no doubt because of this that s. 49(2)(e) and s. 49(4)(b)
impose the requirements which they do. It may have been the
awareness of this that led the framer of. the present contract
to set ocut only those by-laws or alterations which added to

or diverged from the statutory norm. Nevertheless, I do not
consider it possible, consistehtly with the provisipns of

s. 49(2)(e), to support the course adopted aé being in
accbrdance with the requirements of those pqgvisions. Quite

[}

)
apart from the ordinary meaning of "set out" (as to which,

'

see Evans v. Crichton-Browne (1981) 55 A.L.&.R. 287, 291)

the 1ogical extension of that method is tha£, if no departure
from the Third Schedule by-laws is proposed, then no by-laws
at all need be set out in conformity with s. 49(2)(e), and
that is not what the 1egislation says. For all that has been
said against s. 49, ité.requirements are at least relatively

. simple to comply with. -
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My conclusion, although differing on this point from that
of His Honour, is that the vendor here failed to comply with
s. 49(2)(e) of the Act in the matter of setting out the
by~laws. In consequence a right to "void" (which I take to
mean "avoid") the contract arose under s. 49(5) in favour of
the vendor, and endured for a period of 30 days after he
first became aware of the vendor's failure in that regard.
Much argument was in this case, as it has been in others,
directed to the meaning of the expression "becomes aware of
the failure". Does it require or imply, as a condition precedent
to a loss of the right to avoid, actual knowledge of the.law
~and, in particular, of the provisions of s. 49(2) of the Act?
Or is the rule that everyone, including a purchaser in Queensland .
of a building unit, is presumed to know the law?

In my view the answer to both these questions‘is in the
negatiQe. There is no presumption that everyone knows the law

(ef. Evans v. Bartlam [1937] A.C. 473, 479); if there were,

it would be readily rebuttable; but, in any event, human
experience and particularly that of members of the legal
profeséion_demonstrates that the.truth is-otherwise. The

true rule is that ignoraace of the law, particularly in the
realm of c¢riminal law,Aordinarily does not excuse wrongfui or
misguided conduct. Neverthéﬁess, there is, as Mr. Pincus Q.C.
submitted ahd I accept, a tendency to construe statutory

provisiqns as referfingwtqgfacts, and not law, when they make
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awareness of illegality relevant: ef. Iannella v. French (1968)

119 C.L.R. 84, 101, 112, 113. It would be surprising if the
legislature had in the present context intended, in enacting
s. 49(5), to confer on the purchaser a right to avoid a
contract for the sale of a unit, costing many tens and often
some hundreds of thousands of dollars; and to protact that
right even after he became the registered proprietor (see subs.
(8) of s. 49) until some unpredictable future date when the
purchaser became fully versed in the details of s. H9(1),.
(2) and (3) of the Aét, of wﬂich the precise effects are only
now being worked out by the courts. |
I.therefore reject the argument that a purchaser does not
"beconme aware.of the Faiiure" of tﬁe original proprietor to
éomply with thdse subsections simply because he does not kaow
of the requirements which in law they impoée. The problem does
not, however, end there because the words %n s. 49(4) seem
to require as a minimum that the purchaSer;should at least be
aware of the fact .that the statutory parti%ulars are not
stated, or in this case-that the by-laws wére not set out in
full. 1In this cénnexion, we were invited by Mr. Pincus to
act oﬁ a rémark of Sir George Jessel to the effect that there
is a presumpticoa that "when a man signs ajdocumeht he is
acquainted with its contents": Re Cooper (1882) 20 Ch. D. 611,
629. Such a §resumption would certainly be coﬁtrary to

universal human experiencea,édd I am not satisfied that this

o

RN

- igolated dictum éven of the learned Master of the Rolls can
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be regarded as establishinyg any such presumption or proposition.
A person is bound by a written but unread contract which he.

has signed, not because of any supposéd presumption that he

has read it or is acquainted with its terms, but because, by
signing it, he manifests his assent to the terms it contains

(see Roe v. R.A. Naylor Limited [1917] 2 K.B. 712, 716, per

Atkin J.), whether or not he has read or knows of those terms,
and subject only to certain exceptional circumstances
recognized by law such, for example, as give rise to a defence

of non est factum or operative mistake in the law of -.contract.

The present caée therefore is not one in which it can be

said that the purchaser can, by reason of its having executed
the contract documents in early April 1981, be presumed to

know the contents of the Third Schedule or its deficiencies.

On the other hand, I dé consider that the puréhaser, who is
.otherwise admittedly bound by the coantract, is obliged, if

he wishes to rely on his having avoided it pursuant to s. 49(5),
to establish that he elected to do so within 30 days of his
becoming aware of the relevant failufe to comply; and here this
means within 30 days of having become aware of the fact that
the third schedule to the coantract failed to set out the
proposed by-laws in full. Of this there is not the least
evidence. The purchaser's solicitor first came into possession
of the executed contréct on 1st June 1981. It ﬁas not until
18th June in the follow;ggJyéa;'that he discusséd with the .
"purchaser the alleged deficiencies in the statements under

s. 49 and received instructions to give the notice of avoidance,
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which wag dated and served on the vendor on 24th June 1982.
Whether, during the interval of over a year bhetween receipt
of the contract and service of that notice, the vendor did
or did not become aware of the fact‘that the by-laws were
not set out does not appear from the affidavits filed on
its behalf. This led me to wonder whether, in these
circumstances, the defendant might not be entitled to leave
to defend; but, I accept the submission that a duty.rests
upon a defendant who, in resisting summary judgment, relies
on facts giving rise to what is said to be a triable issue,
to demonstrate the existence or at least the possible existence
of those facts. Otherwise a trial may ge ordered for the
purpose of determining issues that do not exist, or which
insidiously creep into existence only-after the action is
sent for trial. In my opinion, the judge who heard the
application Qas, on the materiéllﬁlaced before him, -
right not to be satisfied that in the terms of 0.18A, r. 3
there was an issue or question in dispute which ought to be
tried, or that there ought for soﬁe other reason to have been
a trial of the action.

Tt follows that in my opinion the appeal should be

dismissed with costs.
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LL COURT JUDGMENT

D. JOHNSON AND COMPANY,

licitars,

vel 8, MIC Centre,

9 Geoarge Street,
ISBANE. Q.

1:

4000.

229 6811 (RKJ)

No. 26 - Order of Full Court
of Suprcme Court of
Queensland.
Dated 10 February 1983,

IN THE SUPREME COURT

OF QURENSILAND No. 2969 of 1982
'BETWEEN : |
SUNBIRD PLAZA PTY. LTD. (Plaintiff)
Respondent
AND:
BOHETO PTY. LIMITED (Defendant)
Appellant

FULL COURT BEFORE: THEIR HONOURS THE CHIEF JUSTICE
SIR WALTER CAMPBELL, MR. JUSTICE MATTHEWS AND
MR. JUSTICE McPHERSON

THE TENTH DAY OF FEBRUARY, 1983

This action having on the Thirtieth day of November
1982 and the First and Second days of December 1982
come on for hearing by way of appeal from the judgment
of the Honourable Mr. ACting Justice G.N. Williams
pronounced at Brisbane on the fwentieth day of
September 1982, whereby it was adjudged that the
agreement between the plaintiff as vendor and the
defendant as purchaser being the agreement dated the
27th day of May 1981 and in the Writ of Summons
mentioned ought to be specifically performed and
carried into execution and Orders made to give effect
to that judgment and whereby the defendant was ordered
to pay the plaintiff's costs of the'action and of the
application including reserved costs to be taxed

AND UPON HEARING Mr. De Jersey of Queen's Counsel with

him Mr. Muir of Counsel for the Appellant and Mr.
Pincus of Qﬁeen‘s Counsel with him Mr. Robin of

Counsel for the Respondent

AR
PR

IT IS THIS#DAY. ORDFRE éxat the said Appeal be

3n ?
R

dismissed with| cosﬁé. gj
~'By 4he Court

DEPQTY* 'REGISTRAR

u)j
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No. 27 - Order of Full Court of
Supreme Court of Queensland
granting final léave to
appeal.

Dated 2 March 1983.

/ IN THE SUPREME COURT
- OF OUEENSLAND No. 2969 of 1982

N IN THE MATTER of the Rules
Begulating Appeals to Her Majesty
in Council from the State of
Queensland (Imperial Order in
Council of 18th October, 1909)

- and -

IN THE MATTER of Applications for
leave to appeal to Her Majesty in
Council by BOHETO PTY. LIMITED
from the judgments and orders of
the Full Court of the Supreme
Court of Queensland in action
number 2969 of 1982 between
BOHETO PTY. LIMITED, plaintiff
and SUNBIRD PLAZA PTY. LTD.,
defendant

FULL COURT: BEFORE THEIR HONOURS

THE HONOURABLE MR JUSTICE DOUGLAS
THE HONOURABLLE MR JUSTICE SHEANAN
ORDER THE HONOURABLE MR JUSTICE CONNOLLY

The Second day of March 1983

UPON MOTION this day made unto this Court by Mr de Jersey

of Queen's Counsel with him Mr Muir of Counsel for BOHETO

4 PTY. LIMITED ("the applicant") AND UPON HEARING Mr Pincus
/

of Queen's Counsel with him Mr Robin of Counsel for

SUNBIRD PLAZA PTY. LTD. ("the respondent")

AND UPON READING the Notice of Motion filed herein on the

ECITH . Twentyeighth day of February 1983 and the affidavit of

MICHAEL SHANE McNAMARA filed herein by leave this day and

NAN & PETERSON the order of the Full Court made herein this day

icitors - '

- Queen Street AND UPON THE APPLICANT BY ITS COUNSEL UNDERTAKING that the
SBANE 4000 T

defendant will with all reasonable speed take all
ephone: 226 0444

SﬁCNY*fﬁﬁ necessary steps#for the purpose of procuring the despatch
. ‘,‘":& - .
n AgSHQELfort of the Record to England
Lo //:,_;-: /’!‘ . .
)QNALDﬁ&ﬂCOMPANY THIS COURT DOTH ORDER that the appeal to Her Majesty in
Gicitors” | , :
Conndr Street Council from the judgment and orders of the Full Court of

-94~ Order granting final
leave to appeal




the Supreme Court of Queensland made in action number 2969
of 1982 in this Honourable Court whereby:

1. It was ordered that the appeal of the applicant
against the judgment of the Supreme Court of
Queensland pronounced by the Honourable Mr
Acting Justice Williams on the 20th day of
September 1982 be dismissed; |

2. It was ordered that the applicant pay to the
respondent its costs of the said appeal to be
taxed

be allowed. to be made.

AND THIS COURT DOTH FURTHER ORDER AND ADJUDGE that the

costs of and incidental to this motion abide the event
unless Her Majesty in Council should otherwise order

AND THIS COURT DOTH FURTHER ORDER AND ADJUDGE that the

costs of and incidental to this motion be paid by the
applicant in the event of the said appeal not being

proceeded with or being dismissed for want of prosecution.

REGISTRAR
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No. 28 - Certificate of Registrar of
Supreme Court of Queensland
certifying the Transcript of
Proceedingse.

IN THE PRIVY COUNCIL

No. of 1983

ON APPEAL FROM THE FULL COURT
OF THE SUPREME COURT OF QUEENSLAND

BETWEEN :

BOHETO PTY. LTD.
(Defendant) Appellant

-and-

SUNBIRD PLAZA PTY. LTD.
(Plaintiff) Respondent

I, MERVYN JOHN CAMPBELL, Registrar of the Supreme Court
of Queensland at Brisbane DO _HEREBY CERTIFY that this Record
contains a true copy of all proceedings, judgments and
orders had or made in this matter so far as the same have
relation to the cause in which BOHETO PTY. LTD. is the
Appellant and SUNBIRD PLAZA PTY. LTD. is the Respondent so
far as the same have relation to the matter of the judgment
of the Full Court of the Supreme Court of Queensland
pronounced in Action No. 2969 of 1982 on the 10th day of
February 198% and an Index of Reference of all papers and
documents in the said action (except documents of a merely
formal character or otherwise immaterial for the purposes
of an Appeal to Her Majesty in Council), and a list of the
said formal and immaterial documents which have been omitted.

IN FAITH AND TESTIMONY WHEREOF I

have hereunto affixed my Seal of
Office and also the Seal of the
Supreme Court of Queensland in the

State of Queensland thg;ﬁZLfi

day of One thousand nine
7

hundred and eighty-three.

mme 2
’;?EGISTRAR %
(]

ertificate of Registrar

96—~




