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No. 2 - Summons, with Minutes 
of Order attncliod. 
Dated 28 July 1982,

IN THE SUPREME COURT

OF QUEENSLAND

BETWEEN :

SUNBIRD PLAZA PTY . LTD.

NO. 2969 of 1982

Plaintiff

AND:

BOHETO PTY. LTD.

Defendant

MMONS

iled on behalf of 
.e Plaintiff)

~<r7~<7°
O..P

*— : - >sô -j=

D. JOHNSOS1 AND COMPANY,
>licitors,
:vel 8,

Centre,
19 George Street, 
IISBANE. Q. 4000.

1: 229 6811

LET ALL PARTIES CONCERNED attend at the Chambers 

of the Chamber Judge at the Supreme Court House, 

Brisbane on/I^OntPday the l\VrU day o£^jUU%uj&r 1932,

yat 10 o'clock in the forenoon, on the hearing of an 

application on behalf of the plaintiff for judgment 

in the action pursuant to Order 18A of the Rules in 

terms of the minutes of judgment attached hereto;

alternatively, for directions as to the future conduct 

of the action, and such further or other orders as 

may be just, including an order as to costs.

DATED the day of 1982.

This summons was taken out by the plaintiff's 

solicitors Messrs. J.D. Johnson and Company. 

TO: the defendant, BOHETO PTY. LTD.

AND TO:' -its" solicitors, Messrs. McDonald & Company, 
- 37 Connor Street, Burleigh Heads, and to 
their Town Agents:   Messrs. Cannan & Peterson, 
Solicitors, 344 Queen Street, Brisbane in 
the State of Queensland.

-2- Sumrnons



NO. 2969 of 1982

BETWEEN:

AND:

SUNBIRD PLAZA PTY. LTD.

Plaintiff

BOHETO PTY. LTD.

Defendant

MINUTES OF ORDER

IT IS THIS DAY ADJUDGED AND DECLARED that the 

agreement between the plaintiff as vendor and the 

defendant as purchaser being the agreement dated 

27th May 1981 in the writ of summons mentioned ought 

to be specifically performed and carried into execution. 

AND IT IS THIS DAY ORDERED that the defendant within 

seven days of today do pay into Court to the credit 

of this action the balance purchase price due under the 

said agreement, namely $133,650.00, together with 

interest upon the said balance purchase price in the sum 

of $58.59 per day for each and every day from 

(and including) 26th June 1982 until (and including) 

the date when such payment into Court shall be made. 

AND -IT IS THIS DAY FURTHER ORDERED that an account be 

taken if either party by its solicitors shall so 

require by written notice to the other party's 

solicitors given within three calendar months of 

today's date as to the adjustment of rates taxes and 

outgoings provided for in the said agreement.
o

AND IT IS THIS DAY FURTHER ORDERED that the party by

whom any sum shall be found payable to the other on 

~5~ Minut Gs o f 0rder



2.

the taking of such account pay such sum within seven 

days of the taking of such account by such party to 

the other party's solicitors.

AND IT IS THIS DAY FURTHER ORDERED that within 14 days 

after production of the receipt for payment into 

Court as aforesaid to the plaintiff's solicitors, the 

plaintiff execute and deliver to the solicitors for 

the defendant a Memorandum of Transfer in registerable 

form of an estate in fee simple in Lot 52 on Building 

Units Plan No. 4993, free of all encumbrances, such 

transfer to be in favour of a transferee to be 

nominated by the defendant in writing upon or prior 

to the production of the receipt as aforesaid, other­ 

wise to be in favour of the defendant; AND that the 

plaintiff do at the same time deliver to the solicitors 

for the defendant the Certificate of Title to the 

said Lot 52 free from all encumbrances and any other 

documents necessary to eanble the transferee to become 

registered as proprietor of an estate in fee simple in 

Lot 52 on Building Units Plan 4993 free of all 

encumbrances; AND that the plaintiff do at the same 

time deliver vacant possession of the said. Lot to 

the defendant.

AND IT IS THIS DAY FURTHER ORDERED that the 

plaintiff be at liberty to apply at any time and from 

time to time on notice to the defendant for an order 

for the, payment out of Court to the solicitors for 

the.plaintiff at such sum or sums as may be necessary 

to discharge' any encumbrance upon the said Lot 52 or 

^ gain possession of the relevant Certificate of 

'.'Wtle in order to perform its obligations under the 

^said agreement or this order.

Minutes of Order



3.

AND IT IS THIS DAY FURTHER^ORDERED that the 

plaintiff do recover its costs of this action 

including reserved costs to be taxed.

AND IT IS THIS DAY FURTHER ORDERED that any party 

be at liberty to apply as it may be advised, and 

that leave be reserved to a 11 parties to move for 

the making of such further orders for the purpose of 

specifically performing the said agreement as 

circumstances may require.

-5- Minutes of Order
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SUPREME COURT 
OF QUEENSLAND

23.SEP.19C2
FILED

BRISBANE

•1DAVIT OF

7ARD BEACONSFIELD

Lied on behalf of 
» Plaintiff)

. JOHNSON AND COMPANY ,
icitors, 
el 8,

No. 5 - Affidavit of Howard
B e a c o n r; fie], d , v; i t h Exh ib i t n , 
Dated 28 July 1982.

IN THE SUPREME COURT

OF QUEENSLAND

BETWEEN:

No. 2969 of 1982

SUNBIRD PLAZA PTY. LTD.

Plaintiff

AND:

BOHETO PTY. LTD.

Defendant

I ' HOWARD BEACONSFIELD of 41 Howitt Road, 

Caulfield in the State of Victoria make oath and say 

as follows:-

1. The plaintiff is a company duly incorporated 

in Queensland and its registered office is, was 

throughout May 1981, and has been ever since at the 

office of J.D. Johnson and Company, 5th Floor, 

29 Elkhorn Avenue, Surfers Paradise in the State of 

Queensland.

2. Now shown to me marked "A" is a true copy of a 

contract dated 27th May 1981 entered into between the 

plaintiff and the defendant for sale by the plaintiff 

to the defendant of a unit there referred to as"Unit 

14A" being Lot 52 in a Building Units Plan yet to be
^

registered.

3. Registration of the Building Units Plan (No. 4993) 

by the Registrar of Titles occurred on 10th June 1982.

4.   Now shown";to me marked with the letters set out 

alongside respectively are true copies of the following 

correspondence passing between J.D. Johnson and Company 

solicitors for the plaintiff, and named as such in the

-6- Affidavit of
H. Beaconsfield



said Contract, and Messrs. Elliott & Associates, 

solicitors for the defendant, and named as such in the 

said contract:

date

"B" letter plaintiff's solicitor 15.2.82 
to defendant's solicitors

"C" letter plaintiff's solicitor 16.3.82 
to defendant's solicitors

"D" letter plaintiff's solicitor 19.5.82 
to defendant's solicitors

"E" telegram plaintiff's solicitor 10.6.82 
to defendant's solicitors

"F" letter plaintiff's solicitor 11.6.82 
to defendant's solicitors

"G" letter defendant's solicitors 11.6.82 
to plaintiff's solicitor

"H" letter plaintiff's solicitor 22.6.82 
to defendant's solicitors

"I" letter defendant's solicitors 24.6.82 
to plaintiff's solicitor

"J" telegram plaintiff solicitor 25.6.82 
to defendant's solicitors.

5. Now shown to me marked "K" is a true copy of 

a letter dated 24th June 1982 from the defendant's 

said solicitors to the plaintiff and of the enclosure 

therein (which was in the same terms as the enclosure 

with exhibit "I").

6_.___The plaintiff was on the 25th June 1982 ready 

willing and able to effect settlement of the contracts 

at the offices of J.D. Johnson & Company. J.D. 

Johnson and.Company was in possession of title 

documents and other documents necessary or appropriate 

to make the. defendant registered proprietor of the
'-V'

said Unit 14A, now Lot 52 on Registered Building 

Units Plan 4993 and also of instructions from the

-7- Affidavit of
H. Beaconsfield



plaintiff to effect settlement on that date.

7. Neither the defendant nor any of the guarantors 

named in the Contract offered settlement of the 

Contract on 25th June 1982 or at any other time.

8. In my belief there is no defence to the action.

9. I am a director of the plaintiff and duly 

authorised to swear this affidavit on its behalf.

10. All the facts and circumstances above deposed 

to are within my own knowledge save such as are 

deposed to from information only and my means of 

knowledge and sources of information appear on the 

face of this my affidavit.

SWORN by the abovenamed )
\

Deponent at
- -X _   ) 

this s?.* day of </~>'~f )
/ )

1 982 , before me:-)

L-.Justl"ice of the Peace

e

-8- Affidavit of 
H. Beaconsfield



- Exhibit:"A" - Copy Contract. 
  of-'Sale of "Unit 14A, 

. Plaintiff to Defendant. 
.Dated 27 May 1981.

DAT C: The

YCUDOR:

VENDOR'S AGENT: 

PURCHASER; 

ADDRESS: 

UNIT SOLD.

PURCHASE PRICE:

<c ' r day of

SUH8IKD PLA7A PTY. LTD.

J9SJ

.. , , , (Lot No. £~2- in Building Unils Plan No. if registered) 'rioor: ) yrir
floor Plan: In accordance substantially with the Plan in the Eighth Schedule hereto and edged 1n blue. The 

said plan is incorporated in this Agreement for identification purposes only.
-OP

DEPOSIT:

BALANCE PURCHASE KONEY:
s

WHfREAS:
(a) The Vendor is or is entitled to bo the registered proprietor of certain land described in the First Schedule hereto;
(b) 7he Vendor intends, subject to the terms hereof, to construct a multi-storey building to be called "SU.'.DIRO PLA7A" 

on the said land in accordance with plans and specifications prepared by the Vendors Architect and approved by the 
Council of the City of Gold Ccast. the finishes to be substantially in accordance with the Schedule of Finishes 
annexed hereto,

Jc) The Purchaser wishes to purchase from the vendor the estate in fee simple in that part of the said building here­ 
inbefore described as the unit sold and .hereinafter referred to as "the said unit";

Id) A separate freehold title to the said unit is to be conveyed to the Purchaser by virtue of the "Building Units and 
Group Titles Act 1930" as amended.

HOW THIS AGREEMENT WITKESSlTH AS FCUCWS:
1. The Vendor shall sell to the Purchaser and the Purchaser shall purchase from the Vendor the estate in fee simple in
the said unit free fra;i any r.^rfpge or other er.cir^tranees other than as herein notified in the Fifth Schedule hereto andit,9 casements created or implied by the s^id Act and together with such rights as are appurtenant thereto.

 ///(a)THE PURCHASE PRICE torso 1y fS/V^^ 0 ) shall be payable as follows:-
1• "-"^ * ̂  (e) The sum cf ($/v"£f i't? as j>»*-t dopes it payable on the signing of this Contract

(c) The s-j-'Ti of ($' i^*J ? payabl e uro:i settlement 
/The Vendor agrees that tfu1 ainount paid by v,r iy of ceposit be paid into an interest Bearing Account with the Bonk or

tiilding Society, nominated by the Vender and set out in Schedule Twelve 112) hereto in favour of the Purchaser with 
*n irrevocable authority in favour cf t^s Vendors Solicitor to temit the withdrawal of all monies therein upon the 
Registration of the E'.ui Irfing Lnits Plan such withdrawal to be pflio into a Trust Account until settlement. Interest 
on such monies up to date of withdrawal to be credited against the Purchase Price. In the event of this sale not 
proceeding t'^c Purchaser forfeits the rights to such interest,

3. Settlt-fficnt: shall take place within 14 days after notice from the Vendor or its Solicitors to be Purchaser or his 
solicitors that tlu: relevant Building Unit PUn h^s teen ro;tsterrd at the Reel Property Office. Brisbane PROVIDED THAT 
if the Building Units Plan is not registered by tns 30th Jure, 1933. then either party r>dy cancel this Contract by written 
Notice to the Other or its cr his solicitors and en cancellation all moneys paid by the Purchaser hereunder shall be 
refunded without deduction and neither party shall have any claim aoainst the other party under this Agreement PROVIDED 
FURTHER that should the construction of the said building be delayed due in whole or in part to one or irore of the 
following:-
(i) Damage and/or delay by fire or explosion or earthquake or lightning storm or tersest war or civil corirotion or 
Strikes; (ii) In consequence of proceedings beinq taken or threatened by or disputes with adjoining or neighbouring owners; 
(iii) On Account of the delay of any local or otner authority in giving necessary approval provided the Vendor has taken 
all reasonable steps to cbtain such acprcval; (iv) Inclement weather (v) By any other cause matter or thing beyond the control of the Vendor AND IF the Vendors Architect so certifies and states in such certificate the period of the delay 
so caused, then the Vendor nay at any time thereafter by written notice to the Purchaser substitute for the date above- 
mentioned another date which is not later than the original day by ir.ore than the period of the delay certified to by the 
Architect.
(b) The parties agree that settlement shall be effected at a place in the State of Queensland to be nominated by the Vendor's Solicitors.
(c) On settlement the Vendor will execute and deliver to the Purchaser in exchange for the balance of purchase rroney a 
Kemorandum of Transfer of the said unit in registerable forr. (other than for starring) together with if it is available, 
the relevant Certificate of Title. The M A:\or and urn of Transfer snail be prepared by the Pure ha ser and dc 1 ivered to the 
vendors Solicitors in sufficient tifr.e prior to settlement to permit execution thereof fcv tie Vendor.
(d) If, on settlement, the said unit is subject to any rxDrtoace or charge then the Purchaser will accept an unstamped duly executed release thereof which shall ir.cluoe if necessary a seriate Instrument o'~ Partial Release or. a Release 
ty Consent, endorsed on the subject transfer and for the purpose of such endorsement whore applicable, the Purchaser 
agrees to make the subject Transfer available tc trie Solicitor for the'Vendor AND to obtain that release the Vendor may 
apply the whole or any pjrt of the none>s payable by the Purchaser.
(e) If, on settlement. The Certificate of Title to the said unit is available it shall be delivered to the Purchaser 
but 1f it is rot available then the Purchaser will acceot the undertaking of the Vendor, or its Solicitors, or Mortgagee 
or Us Solicitors as tnc case ryy require to produce the relevant Certificate of Title to the Purchaser or the Purchasers 
Solicitors or tc the Real Prcperty Office as r.ay be required by the Purchaser to pcnnit registration of the said Memorandum oflransfer in favour of the Purchaser.
(f) On settlement the Purchaser shall receive vicant possession of the said unit.
(g) The Purchaser shall, with thp Hcr>.or«ndiii) of Transfer tendered pursuant lo this Clause, sufcnit to the Vendor's 
Solicitors, in duplicate, a form of notice to the Body CortXM'jte vhich shall comply with the requirements of Section S3 
(?) (a) of the Building Units and Grcup Titles Act J930 as «-ie ruled Uereinaf tcr called "the Aif. Trier to completion 
the Vendor shaM, so far as it be encwt'jnt upon the Vendor, and so far as il be possible at that tiTe, ccx-.;:lrte l»»e said 
lOlUe And return the said notice in duplicate to t/'-c Purchaser pr the solicitors for tf.c Purchaser as the case may require 
prior to completion. 
At (O"![»lftior. thp PurcMsrr sMM produce to

of \f-f S-vJ VXt'.on S) U'J 
Shall give ihc saiJ '..>IKC ouly cu-cuted'b/ t>bl'i I In.1 Ver.dar 
.(h) For the p-.irpnsc of t^U Clause roticp f^iy ^f* tjiven 'in 
the address' S'-.P^II HI this innir,rct or tt* U.'v l' >j'C( i a<.{»t". utli 
lo l>J^c tt-en ii'Ceurj ea Ine Ojy follo«mj tt.c rijy i,fnch it
Purchaser or his solicitors. Notice iwy te served in any other manner recognised by Uw,

of \* ? sjid notice duly co-Tple'ted in ivrry respect in 
jr^i owl/ i'»ectiti-J l>y tf.c furchaser. Intrc.uicr the Vendor 
tf^c Purchaser to Ua- C^dy Corporate.

t"-", l<y [""t'p.iid fi'St jMio'.'td either to the Purchaser At 
or 1, ji tf.vii u*.j»l i-i.in 1 d l^ustnoss *'•«.! Hull Lc d» iT'cd 

so pasted, whi-irn-r or »»oi it is in fact tcceivtd by the

-9- Exhibit "A"



CAR SI-ACF:
<. It.', vcr.'Vr will M.VHt- «j«.it jr<<"' to M-UU-:;.r-i.t tf-.v f;/-l.iv.«. t.-f (<;<• ( :-n-:(y C',r[-.<,> ,-.f t; I»nnM/tt (Mo r %i '.ten.- e- u?-on Uip 
revlf Slra t km of the i'.ui t-J in'j PM!.-. I'l.iii will I)'? jo .1.; i-;i.l ( vl ,1-:. to, inter iilu, to-ji't |.,T v.-tth iiny notici- rT-uirtJ tu do rjivei 
pursu^.iil to sur.h liy-L^ws. <jv,u;r, io the i'f{;(;rit'lor for tV tir,.i' be \ fi'j o! the s*irl unit Ihr exclusive u'.e of u.o *,,jid unit II 
exclu'.Uf u M 1 for cai- f.nkii-fj .iM/or M'H-1^ ol th3t part of tl:c cfunon prnporty oulHr.c'J in blUf. on the plan in the CAK 
Sf'ACL M.MU'ULL hereto L-ein'j the Ninth Schrdulo.

ADJUSTMENTS:
5. (a) All rates, taxes er»d outnolnqs with ri:sp«!Ct to the said unit shall IP the Vendor's liability up to the d<ito 
of posse;, lion end thfrejftor ',hil! hi; t(,e Purchasers lubilHy (!,<• sano if ru."Ji'V..Ary to bo apportioned, [f ,1 vparote 
issessnent of rates. !.i[i<f lix or any oUii-r o-.jf t;oi:n) r. rd.u. in--) l.o the ^loh1 of tK«t s,-)id unit then an a p;"jrti orient stull hr 
made of Ihc assessment, [-lOpostd further in the c-)sc of land t-ix in edtiilion to an jpport iorvii-nt on a unit srtt Irn-t-nt basi^ 
is afor i-.iicnt iont-J, on UK.' t^sis thj'. ine subjc-f. t I .if id (c^pri', trvj the s 1 U- li^J (Jf.r.r i!>< d hereafter is U.r.- only land o*,m?c1 L> 
the vendor in the SLdU1 of ^ur r.-r. iil,jnd at any ti.->ic ro!<-v (in* for the a^rs'-i:1 !.":!. of land to*. Whore at thf li-.«? of couplet u;r 
actual assessments in ru'.(ii-ct of the oli0v(.-n:fnt ionod out-T^ir.j* hive not yet is'.tn'i the required opportk:i -rc-nt or apportiors-K 
«S th'j case t,<iy he shall in.* frulr on UK' bi^is of th'1 Vcr^or*, C',t lii'atf: of thr out<jOir,g or out 70in^s to he JSiessf-t! ond the 
Purchaser shall rot he orvtuK-d to retain from the moneys pay.iMe at complotiun any amount in respect of Jny (i$ yet 
unassesscd or unpaid oulr;«)\n'js, the Purchaser relying en the obligation of the Vrr.dor pursuant to this Clause to pay such 
outgoings up to the d.jte of co-rplctioa.

(bj. The vendors solicitors shall deliver to the Purchaser or the Purchasers Solicitors shortly t'Cfore the date of 
CCxr.pletion a Certificate of th<- £ody Corporate under Section 40 (1) (c) of the Act so that such certificate shall be dated 
es close In tine as possible to the date of completion yet giving to the Purchaser or the Purchasers Solicitors prior to 
completion adequate notice of the contents thereof. The said Certificate shall not in any circumstances be dated more 
than fourteen (14) days prior to the date of completion.

DLFAULT
6. If the purchaser fails to comply with the conditions of sale herein set out or any of than { in addition to any other 
remedy available to the Vtndorj the Vendor m<jy:-

a) Forfeit to the Vendor the ironcys p.iid on account of the purchase price by the Purchaser; 
l>) Witnout notice to the Purchaser cancel this Contract and resume possession of the said unit;
cj Without notice to the Purchaser resell the said unit by public auction or by private contract with power to vary 

11   or rescind any contract for sale and to buy in at any auction and the deficiency in price on such resale and the
expense of and incidental to repossession and to the present sale and such resale and any abortive attempt to resell 
together with all rates taxes and other outgoings accrued due in respect of the said unit at the date of resale 
thereof which v/rre payable by the Purchaser under the ter^s of this Agreement shall be paid to the Vendor by the 
present Purchaser and shall be recoverable as liquidating dariages, 

(e) bo all or any of the ehcve things at its option. 
The Purchaser will indemnify the Vendor against any loss which the Vendor sustains as a result of the Purchasers default.

DELAY:
7. Should there be any delay in payment of the balance of the purchase money or any Instalment thereof by virtue of 
default on the part of the Purchaser then without prejudice to any other rights of the vendor the Purchaser will pay to 
the Vendor at completion a sun for liquidated damages equivalent to interest at the rate of sixteen per centum llfj») per 
annum on the r.onies so owing from the date for payment thereof until payment shall have been made.

HUE:
6. (aj The Title to the said land described in the First Schedule v/ill be, prior to settlement, under the Real 

Property Act of Queensland, the title to the said unit will be or is subject to the provisions of the "Building 
Units and Group Titles Act 1980""as amended.
(bj The Purchaser or his solicitors nay within seven (7) days from the date of registration of the subject 
Building Units Plan deliver to the Vendor or its Solicitors n-auisitioni or objections (if 2ny) on or to the Vendors 
Title. AH requisitions or objections pat so delivered shall be decked waived by the Purchaser.
(c) If the purchaser sholl within the said seven (7) days make any valid requisitions or objections on or to 
the Vendor's title which the Vendor shall be ur.able or ur.willinq to roocve cr comply with, the Vender or its 
Oolicitors {whether they shall have attempted to renove or comply with s^ne ar,d notwithstanding ariy negotiation or 
litigation in respect thereof) nay give to the Purchaser o r his solicitors notice in v/ritirg of the Vendor's intenti: . 
to rescind the agrewient at or before the expiration of seven (7) days without prejudice to any other rights which 
the vendor nay have, unless such requisitions or objections shall be withdrawn or waworl within such seven (7) days 
the Contract shall thereupon be rescinded and the vendor shall repay to tne Purchaser all deposit and otner moneys 
received by it or its Agent on account of the purchase r.cney but without interest costs or damages and the same 
Shall be accepted by the Purchaser in full satisfaction of all clains. If the purchaser withdraws or v.-aivc-s his 
objection or requisition as aforementioned then this agreement shall regain in full force and operate as if such 
requisition or objection had not teen ir.^de and the said written notice of remission h^d not been given.
(d) (i) The purchaser acknowledges that he has r.ot relied on any representations by the vendor, the

vendors agent cr any other person or persons or corporation in and about entering into this contract other 
than as set out herein and that the conditions and stipulations hereof constitute the only agreement 
between the purchaser and the vendor.
(ii) The purchaser shall b? entitled to premises with measurements and to a standard and specification! 
substantially in accordance with those set out in the said specifications and plans and the Schedule of 
Finishes hereinafter set out.

(e) Subject to the provisions of clause 8 (f) hereof the vendor warrants that the unit entitlement of the 
respective units in the said building as shown in the relevant Building Units Plan shall be as set out in the Second 
Schedule hereto.
(f) The purchaser shall not be entitled to make any objection, requisition or claim by reason of:-

(i) Any minor variations as regards the said unit between the Plan as produced to the purchaser and 
the Building Units Plan as registered by the Registrar of Titles;
(ii) Any alterations in the mnber, size, location or unit entitlement of the let or lots in the Buildi 
Units Plan (other than the lot or lots hereby sold) or in or to the cof.mion oroperty provided that the unit 
entitlement of the lot or lots hereby sold and the aggregate init entitlement of all lots shall not thereby 
be varied.
(Hi) Any alteration or variation in the said plans and specifications accordingly. 
liv) Any alteration or variation in the said plans and specifications and in the said Schedule o f 
Finishes as may become necessary during the course of construction by reason of matters beyond the control 
of the vendor which nay result t'ron, inter alia, the recu ireo-ents and directions of any coverrr.ento 1 o r 
Semi-governmental authority or as nay be required by tnc practical exigencies of construction either t>y, but 
without limiting the qenerality cf the foregoing, the' dictates of QOCO building practice and/or the avail­ 
ability of materials, PROVIDED HO'.'tVLR thai the vcr.ocr shall take ell available and rcasufUDlc steps to 
adhere wherever possible to the said plan and specifications and the Schedule of Finishes. 

,. lg} The Purchaser shall not be entitled to tafccVbjection to any casements created or implied by the "Building
Units and Group litles Act 19SQ" as a^erxied.

. (h) The purchaser agrees that on registration of the Building Units Plan the Vendor as sole proprietor nay:- 
(i) Ar:.end the By-Laws of the Body Corporate in accordance Kith the aiiendments set out in the Third 
Schedule hereto and any variation thereof as ray in us sole discretion si-em desirable IV.OVlPtO I'OwlVLR that 
the Vendor shall make r,o such further amendment as shall materially prejudice the interests of the Purchaser. 
(ii) Procure the execution by the Dody Corporate of the Manatitnient AT reorient disclosed in the Sixth 
Schedule hereto for.the purpose of better seeing the proper functioning operation and nanatjrtncnt of the saiJ 
budding and/or for the purpose of letting any part of the buildtiv).

(1) The vendor shall be entulcd to grant or procure that the Body Corporate shall be entitled to grant Leases 
Or Licences over comon properly tor the provision of such services as will te of benefit to the body Cori'orate or to 
fiemliers or future robbers of ine fiC^y Corporate including any Licence or Licences to be *] r ^ p t pd (uriu.int to the tmrs 
of the said Kan^rrrt-fH Agreement provided for and referred to in subcUuse (h) lii) hereof. This provision shall 
Constitute nolui1 to the rurcnascr as-a person t>Avin-j an interest within the noanmtj of any relevant provision or 
provisions of trie *T-j»ld>n7 Uru;s and Croup Titles Act 19UO" as amended 4*1.3.com.cni by such [-utxtijscr to any such 

-proposed Lease or L\Ct'nce. /
(j) !ut f'tiji'k. t u>n sMU Co taUn w requisition rji-,td by the Purchaser if it should be found tMl any boundary 
Of the said KiiiJ bo not fenced or IhJl luch bouiuljry feiKe or wall shojld not ho u;>on or within such boundary. 
(k.) Kfl objection shall be Ukm or requisition rjisi-J by the Purchaser in respect of any necesviry service 
fASl'f.icnt * f I (X I i»') l f 'f i'i'v per ty .
(I) Ihc ver.Joi 1 hereby authorises the purchaser to apply lo the Cody Cor^-rale for any or.c or nvie of the things 

in Section <0 (ij U) (b) (c) or id) of the Acl and to provide the purchaser, on his request, with the jun.e
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lie Body C'ji'i'OiMlc.
c for vtll'iiiMit, oilier tlion 1s dHclnsed or Indif ati'il 1n this

1i.'; vendor Is iV,wn .u ttio ;H tiprtrttii' of the lot nil Uir roll;tf.c rr-ily Corj'oiAU- I'dS ur.i/r(-( tht- trijilfltnT »', ('rnvft^tc! If) [tivi-ilo.'i 6 of (ft/1 Act;[:i for,(v'. «i'C r«-iovi-i-.ililc (rim tlic vendor es |;iupi ietur' ol the S^UI unit, puriu.int to section;w 33 of tt.t >ct;

.
rnonrys cwin'j or borrowed by it;
there ire no unsatisfied judgments ao-iinst the Body Corporate; 
so far as the vendor is aware no proceedings hove li-cn instituted against th «ny Court.

•ct of

e Body Corporate fn

COSTS
9- Al) stomp duty and registration fees realting to the transfer and thfs Contract shall be borne by the Purchaser, but the parties shall otherv/ise bear their own legal costs.

TIKE:
.10. Time shrill be of the essence of this Contract
11. Within thirty (30] days frc'n ti-.e date of this Contract the abovenancd Purchaser may give written notice to the vendor or the vtnCors solicitors that h'- rnninates or.e [1} or more other person or persons or company or companies as Purchaser under this Contract, accompanied by written acceptance of that nomination by the nominee or nominees together with when the nominee 1s a corporation or corporations, a duly executed form of Guarantee by at. least two (2) of the directors of the nominee or nomfnets. In the form of the Goo ran tee set out in tho fourth Schedule of this Agreement and thereafter this Contract will continue in full force as 'f made between tho Vendor and the nominee PROVIDED THAT the purchaser undertakes and guarantees the due and punctual payment of all noneys payable hereunder including but without limitation purchase rr-cneys, rates and Other edju'tt ic-rits and roreys payable pursuant to Clause 7 of this ^reru'f-r.t and in the rranner and at the tines and places herein provided AM) ALSO the due and punctual performance and observance by the nOTiinee or nominees of each and every of the tenns conditions and agreements hereof A'tO the vendor r.jy grant tire or indulgence to or COT pound with or release the nominee or nominees fro.-n paynenl or perforrunce without affecting the liability of the Purchaser hereunder AND this Guarantee shall not be dc-tcirnnt-d t>y the do*th or winding up of the Purchaser,
12. IhP vendor covenants with the Purchaser that the building will te finally completed within $ reasonable tine after practical completion thereof and that any defects shrinkage or other faults which nay appear and be notified in writing to the Vendor by the Architect within three (3) calendar months after the dote of issue by the Architect of its notice of practical completion and due to materials or workmanship not in accordance witti the terms and conditions of the relevant plans and specifications and the building contract entered into by the vendor shall, upon the direction in writing of the Architect and within such reasonable time as shall be specified therein bo amended and n:ade good by the vendor at its own cost and the issue of a final certificate by the Architect will be conclusive evidence that this covenant shall have been complied v/ith.
13. If t!ic Council of the City of Gold Coast or other competent authority imposes any condition on the granting of the Tcwn Planning Permit or Building Penrit for the land and building subject of tMs Contract v;hich the vendor shall be unable or Unwilling to comply with, then the Vendor nay cancel this Contract by written notice to the Purchaser or his solicitors and rn cancellation all moneys paid by the purchaser shall be refunded without deduction together with any interest accrued in respect of the deposit, and neither party shall have any claim against the ether by virtue of this Contract if its cancellation as aforesaid.
11. On S'ittlftnent tho said unit will contain chattels (if any) of the type described in the Schedule of Finishes hereto and where applicable es described in the Schedule of Chattels hereto. Ownership of these chattels will pass to the Purchaser on settlement free front any encumbrances or adverse claim.

ISA. Notv/ithsUnding anything to the contrary herein contained it is hereby agreed by and between the parties hereto that in the evc-nt that the vencor cbtair.s the benefit of any interest accrued on the Deposit moneys paid undf this contract by the Purchaser hereinbefore provided then the vendor will on the date of settlement give and allow to the purchaser a reduction in the balance purchase moneys then payable of an amount equivalent to the amount of interest accrued as aforesaid.
15B. In the event that this contract is cancelled pursuant to the provisions of Clause 3 (aj hereof then the Purchaser shall be paid. In adc'ition to these moneys payable to him pursuant to the provisions of the said Clause 3 (a) an amount equivalent to the amount of interest (if any) accrued on the said deposit noneys as hereinbefore provided.16. The purchaser acknowltdces lhat prior to executing this agreement he has received frcm the vendors agent, (or from the veiKior as the case nay be) in respect of the Statement referred to in (C) hereunder:-(a) £ copy of the Statement required pursuant to Section 66 of "the Auctioneers and Agents Act 1971" as amended; jb) A copy of the statement required pursuant to Section C?A of "the Auctioneers end Agents Act 1971" as amended; (c) The statement to Purchaser by Vendor giving certain particulars in connection with the said unit and thisagreement for sale and purchase. Such statement is given by the original proprietor pursuant to the original proprietor's obligation in accordance with Section -39 {1J and Section 49 {3j of the Act. The said statement to purchaser by original proprietor is set out in the Eleventh Schedule to this agreement.

17. In the case where the original purchaser hereunder is a company this Contract shall not be deemed to be final or binding upon the vendor i/nless and until the fora of Guarantee hereto and described as the fourth Schedule has been executed by at least two (2) Directors and/or Principal Shareholders of the Purchaser.18. The purchaser expressly acknowledges that at the tir.e the vendor sut^its the relevant Building Units Plan to the Council of the City of Gold Coast and in turn to the fce^istrar of Titles, Queensland both the said Council of the City of Gold Coast and the Registrar of Titles have the right to refuse to allow the vendor to use the name SL'.':S!3D PLAZA as the parcel • Of land for the purposes of the relevant Building Units Plan. In the event of such refusal r-o objection thereto and to a change of narr-e will be race by the Purchaser. Such new nane if required shall be a matter for the sole disci etion of the vendor. The vendor wili take all available steps to to reserve so far as possible for the purposes of the subject fcuilding Units Plan the name SUNP1RD PLAZA.

19. Any notices to be given to the provisions of this Agreement save notice given in terns of clause 3 hereof shall be sufficiently given in writing and forwarded by either party to the other or to the other solicitors by ordinary mail to th.e address of the party shown in this Agreement or in the case of the solicitors to-the address of the usual place of business, and such notice shall be doened to be received on the day following the day on which it vos posted, whether cr not such notice, is In fact received by the otrer party cr that party's solicitors, fiotice rcay be served in any other runner recognised by law.20. Notwithstanding the previsions of Clause 4 it is agreed that the vendor ray elect to include that the car space in part of each lot in the relevant Building Unit Plan. Should the vendor so elect that it is agreed that the proposed relevant addition to the IH1RO SCHEDULE BY-LAWS as set out *n the Third Schedule hereto or any necessary reiitaccoent thereof shall no longer apply.
21. Notwithstanding the completion of this sale and purchase any general or special conditions or any part or part thereof to which effect is rot given by the conveyance and which is capable of taking effect after completion shall retain in full force and effect.

jKTJf;?P.[lM'JC^': In this Aoree^-nt words of irosciijjne gender shall l>*> tfcfaoJ w^-rrp nrrMsary to ineluJo all r^ni^of singular njioer snail include whcr? MIX i^ A i y*"iN^ pluf j! ^vJ vi"*'1 v^> (.a. an,'. »,:HI M> r^>f\> ifijn one t'ftsrn ts f'urItiHIit) vMlJ to >.x .fi\»i .»v fcvll <J* joi'H. ""lh.. V'.">.J^r" On 11 r..,.'i y;. \r» IKD ,'IA/A clr. I ID. jnj )U successorsand issi-^j, "I do J''j''cti r,or" shjll rvjn tf^ person or persons or cca>orjt ion or corcordliom narv?d as pjrchiu-r at thetorv.-'>ncefivrii of IMS d'.cu-t-nt tci^th-T wu'» •!<• HT Cii'.o r>iy to. hi; hoir< t \ufrt-ssofs. c icfjl^rs, a» !~'ini\l r ,>tc'*s jrul pemittrd*$si«jf.s. The "Architect 1 shall in any cljusc of thii Agi vt^-.i-nl rn\\t\ the Architt*.l nt-iuratcJ by the vvnjjr tin- the purpose ofthis cUuse.
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That pjrt of the land ck'scrttjcri hfirrundcr :-

mie
D.G.

D.S.

D.G.

D.G.

C.T.

D.C.

D.G.

Vol.

ill 3

5133

4303

4308

6024

60-14

(044

FoHo

63

124

225

224

50

243

221

Couniy

Ward

Town
Ward

Town
Hard

Tow.i
Ward

Town
Ward

Town
Ward

Town
Ward

Town

Parish

Glisten

>Wn Beach
CDston

Main Oeach
CDston

Ha In Hcach
Gils ton

Main Beach
ClUton

Main Beach
Cilston

Main Beach
Gllston

Main Beach

Description

Allotment I'j of
Section 5

Allotment )& of
Section 5

Allotment 20 of
Section 5

Allotment 19 of
Section 5

Allotment 13 of
Section 5

Allotment 17 of
Section 5

Allotment 10 of
Section 5

Area

759u.2

499m?

20 perches

?0 perches

759ra*

iOCm 2

49&7> Z

U/I1T INTJTUKENT

.SECONDJCHEOyiE. 

UNIT tNTITlEHrnT PER UNIT

UNIT ENTITLEMENT UNIT ENTITLEMENT UNIT ENTITLEMENT
1
2
3
4
5
C
7
8
S
10
11
12
13
14
15
1C
17
18
19
20

2
2
1
2
2
2
2
2
2
2
2
2
2
2
2
2
?
2
2
2

21
22
23
24
25
26
27
28
29
30

  31
32
33
34
34
36
37
33
39
40

2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2

 41

42
43
44
45
46
47
48
49
50
51
52
53
54
55
5G
57
58
59
eo
61
62

2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2

63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83

2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
2

THIRD SCHEDULE 
PROPOSED ALTERATIONS TO THIRD SCHEDULE BY-LAWS

In accordance with the provisions of Clause 8 (h) (i) of the Agreement the Vendor shall as sole proprietor upon registration of the subject Building Units Plan add to the third Schedule By-Laws as set out in the Act the following By-Laws:-
1. Outside wireless and television aerials may not be erected without written permission of the Council.

• 2. Ho structural alteration shall be made to any unit (including any alterations to gas.-water electrical installations or work for the purpose of enclosing in any manner whatsoever the balcony of any unit including the installations of .; any airconditioning system without the prior permission of the Council.
3. No external Minds shall be erected without the previous consent of the Council.

- <. Windows shall be kept clean end promptly replaced with fresh glass of the same kind and weight as at presc-nt if broken or cracked.

&. A proprietor shall see that all water taps in his unit are promptly turned off after use.
6. The water closets, conveniences and other water apparatus including waste pipes and drains shall not be used for any purposes other th-jn those for which they v;ere constructed and ro sweepings or rubbish or other unsuitable substances Shall be deposited therein. Any costs or expenses resulting frori damage or bloct.age to such v.ater closets conveniences, water apparatus, waste pipes and drains from misuse or negligence stull be borne by the proprietor whether the same is .. caused by his own actions or those of his household or his servants or agents or guests.

-7, A proprietor shall give the Council prompt notice of any accident to or defect In the water pipes, gas pipes, electric Installations or fixtures which cones to his knpwleJ*je and the Council shall have the authority by its agents or servants In the c ii cunstances having regjrcl to the urgency involved to examine or r»He such repairs or renovations as they may deem necessary for the safety and preservation of the said building as often as may be necessary.
8. All units shall be kept clean and all practicable steps shall be taken to prevent vermin and/or insects.
9. A proprietor shall not throw or allow to fall or pern-it or suffer to be thrown or to fall iny paper, rubbish, refuse, cigarette lulls or other Substance whatsoever out of the windows or doors or down the staircase, passages or skylight from balconies, from the roof or in passageways of the building. Any djnoge or costs for cleaning or repair caused by breath hereof Hall b': t'orne by ih\> prornelof tonconed.

10. (a) Incinerators and g-rbage cftns stall, fee placed only where approved l»y the Council ar»d used only for the purpose for which they flrc providtd. ""
(b) Eifply bottles, bones, u\ed containers «M siwvlar items sMll be stored tidily and, so fir as possible, Out of sight.(c) C«r spaces shall be kept tidy and free from all litter.

11. In the event of any infection dMtMse which rviy require notification by virtue of any Mjlute. Regulation or Ordinance *ffeeling *ny person in *n> unit the proprietor of Such unit M^ll yivc, or c*uso to be given, written noluu
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tr.3 t.i\y fiUiff infc-n.^t l^n wMdi f-M / If r'Tif rrti t'-titU'C' Uu r Ho to "•(• Council Arid Shall p J y (0 th*"- Count; H Ihn expenseof 0 i 1 1,-jf <•' ti \\-') V\>- l^ihh'-j v.';irre noci'V^ry (jnri r <.'pl,K iiij any crtuU-j C"' t.Mng; th 1-1 dr-.tr ucllt'f- of v,-huh rt;;y t-c.1 tend- cit'd ticc.f'-'-.:ir/ I'y such riir.o.'s Jt .

I?. I'ropr (r tor'. '.Mil dot br'ih'j to, rfo or V.i-<-p nnylMnn In his unit v.'Mch sUll Inrn-.uc tt>" rilo of fire 1n',ur,uiCf> on the tulldiiij or dny proper ly on the- l.mj or nhirh n«.\y (.inflict with tho Uw, a rid /fir regulation!, relAtw/j to fiie> or any Iniur.incc polity upon the L-utldiMj or any p'Oi't-rty en the land or tho rcyulat icni or ofJUuUicc'S o( any publu authority fo> Ific tif-'i; Lcing \n force,

13. If.c rr>unf H , by majority resolution, may Iihpost on any f/ro^riMor ^ fine riot exceeding one hundred dollars ($100-00) per ddy in rcspocl of any ir.diviOL.jl ttrt-ijcti of these rcgula tioris .
14. f'roprittorj ihell not pemiit any auction sale to be conducted or take place upon the premises without consent of the Counc i ] .

ere left unoccop'ed
15- All doors arxi windows to tht- promises shall te securely fastened on all occasions wU-r. U.c prt and the Council reserves trie right to enter and fasten same if left insecurely fastened.

1C. Upon one (1) day's notice in writing U,e Cfrj.cil ar,d its servants, airnts end contractors shall be permitted to inspect the Interior cf any unit arc) to test any electrical, gas or wa'.^r installation cr equi pr-or.t therein and to trace and repair <iny U'Ji.agc or defect in the said installations or equipment (ct th-j expense of the proprietor in cJV.-s wnrre such leakage or defect is due lo any act or def-v-ilt of thr said proprietor or his tenants, guests, servants or agents). Jf rot 5-0 ft-nuittcd they nay effect an entry. The Council in exercising t*tis power st.dl! ensure th^.t its servants agents end employees cause as little inconvenier.ee to the proprietor as is reasonable in the circumstances.

17. A copy of these By-Laws (or a precis tht-reof approved by the Council) shall be exhibited in a prominent place in any unit made available for letting.

18. The Council nay make rules relating to the consign property and in particular in relation to the svnrniing pool and spa, end the lifts, as the case may be, not inconsistent with these By-Laws and the sa^e shall be observed by the proprietors unless and until they are disallowed or revoked by a majority resolution at a general mooting of the proprietors.
19. The duties and obligations imposed by these By-Law:, on a proprietor of a unit shall be observed not only by the prop­ rietor but by the proprietors tenants, c^uests, servants, employees, agents, children, invitees and licensees.
20. Where the

22. The outdoor swinging pool, tennis court and squash court shall not be used between the hours of 10.00 p.m. <snd 7.00 a.m.
23. Proprietors shall observe the terms of eny notice displayed in the lift by authority of the Council or of any statutory authority.

24. Ihe proprietor for the tirre being of each unit in the building shall be entitled to the exclusive use for himself and his licensees of the cer spice or spaces or the storage Space or spaces the identifying number or- numbers of which shall be ratified in writing by to the Council of the Body Corporate within twelve (1?) months after the d.He of registration of the Building Units Plan provided that in respect of those car spaces or storage spaces eUocateJ pursuant to tins Er-y-Law, tne Council is hereby authorised to vary trie allocations so made and to transpose car SpdCtj or Storage- spaces from onn unit to another at any tine ond frcn tine to time on the written re^-c-st of the prop­ rietors of the unit's involved. A sketch plan is Set out hcreundcr for the purpose of clearly identifying tne said car Spaces or storage spaces.
25. Whilst regains a proprietor of any unit in the building it and its respective servants and/or zgents shall be entitled to utilise any unit in tnc building of wnich it remains a proprietor as a display unit for the purpose of all owing prospective purchasers of any unit in the said building to inspect such unit or units, and further, shall be entitled to place such signs and other advertising and display rcaterial in and about the building and about other parts of the common property other than the subject building, which signs shall *n a 1 ! respects be attractive and tasteful, bearing In mind tne oeneral appearance of the building, and shall not at any time, and from tine to time, in terms of r.jriibcr and size than is reasonably necessary.

Vendor: 

Unit:

A»

Floor: / </

FOURTH SCHEDULE 
A I*

being the Directors and/or Principal Shareholder^ Df

y(/Incorporated in the State of ' of
A

Unit
fr

i . , 

/ f

in consideration of 

«t our request agreeing to s,:-^

tloor 

to the «bover«imrd Purchaser HEREBY DO JOINTLY AND
SCVCRALIY GUAKANTEl 1HI PERFORMANCE BY the said abovwntfoncd Purchaser OF All Till HRflS AliD CCND1TIOIIS of tho Contr* Including the fayiiiofH of all nonoys payable ht-reur.dcr t>y the said ibovericntioncd
SItNEU $£AUO ANU OCLIVtREt) by U.e

»<<! ^TC/-;* -x2_^i^

SIGSfO SIAUD ASu OCUVIP.CO by the ) " . - /

In the Di*srr>ttajr+-———————- —.——*——_~~ J~~~?~— - •'
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.-"•"'•' ;;: ; ; - ; *•. • ",' '',''.' . SIXTH SCHEDULE - -. . --•-;*:
'"''"' • ' ' Management Agreement

THIS AGftLEKENT is made BETWEEN THE PROPRIETORS . having Us office
fn tiie State of Queensland (hereinafter called 'the Owner") of the One part AND . of(hereinafter called "the Harrier-Caretaker") of the Other Part KHERCAS: 

A. The Owner Is a corporation incorporated according to law pursuant to the terms of "The Building units and Croup TitlesAct 1930". 
B. The Owner is the appropriate Body incorporated according to law in relation to t building units complex stylederected and situated at

(hereinafter such buildings and surrounds are called 'the said complex") C. The Caretaker is tl.e Owner of Unit No. JA being the Manager's Unit in the said cwnplcx.
MX! THIS AGREEflENT PROVIDES as follows:-
1. The Owner hereby appoints the Manager-Caretaker as fjnagcr-Caretaker of the Complex subject to the terms hereof on and from the day of " such appointment shall continue for a period of three (3) years thereafter.
2. The Manaijer-Caretefcer covenants with the Owner to perform generally the tasks and duties consistent with the position of Manager-Caretaker of a group cf units sone of which are intended to be let from time to time artd some of which are owned by absentee Landlords, such tasks and duties to be performed by th-- Manager-Caretaker using equipment (and fuel and lubricants where applicable) provided by trie Owner at its expense, but with authority to the f'anager-Caretaker in the instances hcre- Unci'er set cut to engage qualified tradeirien at the expense of the C^ner in respect of work for which qualified tradesnen tre legally required or for wnicn the Orvner coutd not reasonably expect the Manager-Caretaker to be responsible* and the Manager-Caretaker shall accordingly as A7ent for the Owner supervise the said complex and protect the interests of the Owner and individual proprietors therein in acccrdar.ee with best accepted methods of irariaging and caretaking such properties ad­ opted from UKC to time on the Gold Coast, en-j without liir.iting the generality of the fort-going the t-^n^er-Cdrvtaker shall SO long as the Cour.cil of the Body Corporate requires such duties to be perforir.ed by U,e tf jn-jge-r-Ca re-taker :-(,e) At least yearly, arranq? for thf ir.srocticn by the Chief Fire Officer of the fire Hijhtir.g Equipment installed witfi- "; In the complex. Also the f'j'wqpr--f_'arc-takrr will arrange at intervals of not less than six r.orths or on a more ;-: regular basis if the Monacer-Caret^ker should see fit to do so fcr the inspection by the suppliers cf the Firefighting Equipment installed witMn the conplex provided that the charges relative to such inspection or inspcct--, ' Ions shrill t-e borne by trie Ov.'ner. 

''•'. (b) At Ic^'t yearly, renovate tnc1 pool furniture.(c) At least (vu.nthly check the fire fichting Equipment and controls and do whatever is necessary to maintain the s . same 1n efficient working condition, with liberty to engage a tradesman. .',,' (d) At least weekly, externally check and ensure the efficient operation of the drainage and sewerage system includingvherc necessary the cleaning of sand from minor sumps. ' ' ' {ej At least weekly, sweep up all grass leaves rubbish and sand from the tar parking areas which are conmon propertyand hose such areas at least monthly,
" . (f) At least weekly i weather permutmq) during the period 1st October to 31st Kerch in each year and 3t least fort­ nightly during the period 1st April to 30th September in each year now the lawns and generally maintain and tend the gardens, grounds, paved areas and cormon areas comprised in the property including the removal when necessary cf grass and r-oss frcrn the joints and eJyes of the driveways and foot paths. '(g) At least weekly, check the lights in the cormon areas and ensure that the same are kept 1n efficient operation,vith liberty to er^oge a tradesman. 

(h) At least daily, collect all litter on the property and ensure that the rubbish bins are kept in a hygienic state.• (1) At all times v;hen necessary clean the pool and check for correct water condition, and when necessary to chlorinate the sane depending on use and generally to keep and maintain the pool in a proper condition at all tiroes.- tj) As recessary sprinkle the lawns and gsrde"$ in tne con^ei areas.* (fcj As often as nay te necessary or when requested by an owner or occupier, attend to handyman maintenance and repairs t , « x -. i •. to the coniplex and units such as snail paint jobs in m3 K.tenance, replacement of bulbs and t3D washers, replace- v '• -'•- ment of nuts, bolts and screws, and sinilar jobs flct requiring a tfvrlc-span's still or knowledge, provided thatthe Kanager-Caretaker shall not be required to nay for materials frcn his-own resources and provided that thisClause does not apply to the inside of individual units. (1) As promptly as circumstances permit, to notify a meriter of the Council of any untoward happening, dcmage orbreakdown or any service supplied to the complex or in the functioning of the complex.(m) To co-operate in a courteous manner with unit owners, their visitors or tenants and within reason to be of assis­ tance in any energency which nay arise in the property, in order to promote develop and protect the appeal of thecomplex to tenants and prospective tenants. (n) As far es the Manager-Caretaker is reasonably able and lawfully capable of doing to keep order on the said propertyend take such precautions as f'-e sees fit to safeguard the- shole -of the said property aqjinst unlawful entry or ' " accident AM) U IS i-CRESY PROVIDED that the Manager-Caretaker has the full authority of the Owner to evict charqe v -- and deal v.-ith any K1 'son creating a nuisance or annoyance on the said property or cormitting any breach of tne By-Uttt of ttjc Cv,,? r '• the same extent as that exercisacle by the Owner itself, to the intent that the Manjgor-Careuker shall t-' - ill reasonable steps to ensure quiet and peaceable enjoyment of the living units by alllawful occupiers. ^ 
(o) To account pro.-;•* !> '..."'- faithfully to tho Owner or to individual proprietors as the case rrjy be all its or theirfunJs or proper 1.) ; s: sny) coding into his hands or custody. (p) To act in the cai-u-fy of Secretary and Treasurer, to the Body Corporate and to undertake the responsibilities forSuch appointments according to the retjuireT.ents of law. »

3. It is agreed that the Unit No- the subject of-'a certain agreement for the sale and purchase between the parties hereto and dated the day of 19 is to be used by tr.e Hanjgcr-Carrtavor for t'ie purpose of management and letting pursuant to this agrrt-rent and that v.'M1e there be ro breach t-y the r.anjgor-C.irciaier of the ICITIS*nd conditions of thi^ agreement, the faid unit shall be the only unit in the property fro^ which i: Ap..i<jtvcnl of the property and letting cf units in tt.e property u*es place. The Onager-Caretaker shall have at ill limes the use of any reception desk provided in the foyer of the building.

4. The Owner covenants with the f'.jnjgor-laretAler as follows:-(a) In conoitleret ion i>f the .Mjnirjt-r-Cjrptal cr aqrcein^ to perform (he t»bl tg.it ion v 5et forth \t\ this AQrcefent the ,* , Owner sholl p.*)1 the H.m.Mjcr -(artt Jkrr tiurin:) t^r (t'rri'ncy rerfof the Su :" of(5 ) per ht-ok tiy >-"i'My p.i>mtnis in arrears- froi lf>e d.iy of 19a . *-%" On ttf first o,i> of {'^u^i-r in o.\ch iut-scouent vc-ir pi the t(-rn of inis Aijri'oncnt the iaid tolA] annual amountsh.il I t'C 1 i'tC '"iM sf'xl (if j \-?\ i< jM (•) in jc t c^ril v;p v. i th t'-C it*r fr-iM* in \\\c All G'Tup*. f ciiMr-cr Trice 1 fulrx S'j-.Norfor fmb.inc in rv;\-\ i '.+ •••! t^** CuJ'ter ft ,,1 uii; en the TMrtil'th djy at Scpti^ Vcr ir. c.U'h irti'v.u.t yc.ir as O1 i-iri'd. with luch riunibcr in M \j-tci of the Quarter ending on Ihc Ihuliclh (Uy pi irptcp-.t-cr one yojr previously, provuJctl ,s

-14- Exhibit "A"



that tfi(; saM fr.mial aw.nt ih-Ml in no case IP !<">', than thr amount paid d.jrini the previous TWfl VF (l?) month 
J)CI (O'l. prdMii.-.l furtti-r ir.'-t if ll.i- All U-uiit.'. ('M'lv.i'j.cr- f'rico Id'ii-* fi^.-'H-r fur I'.r i ',!>,' n-j li; d \ '.{.tuitl injcd, 'he raid 
annual amount shaM or; tho jppl tr-j t um of nlMir p.irty In- deU-n;! ir-'d by th-.- President for U"- time t>oirig of the 
f:eal isUir Institute of (jtu-en r,Kiri.-J or sutli r i Mi;t>r.-r of the laid Institute .10 may U- n'lt-nNjtrd by him.

(b) lo tr.Mijr AS f'.r A', U i', r<-.iM,M.iM-' «,o to d'j U-U no pfrvjn, Mm. f (..-.iMny ur ton'?*' atu»ii other than U.c M.in.lQer-
Carclal.er shall be granted .my ri'jM or IIU.-'KC to [TOvuii' the following services lo individual proprietors in
the con.plcx. v-K.Viut thr con'.ont of the M.ifMorr Caret^er firM hjd and obtained:
(i) to hire U'Uvi-.Uir, srt*., cot?, naUruS'-os, U-tH .ir.d bedding, IIM-H, cutlery, radiators, prams and sttolicrs, 

cooUicj <-qj i pner.t, furniture and the IHe;
(11) to provide- la) car vMshinq on-] polishing service on any part of the common areas of the premises and 

(l>] unit cU'uriir/j facilities;
(Hi) to advertise or v..-nd on th*> premises the provision or sale of any of the above services or any other service 

or article, or act av travel a«j*nl or to vc'i-J tours, book trips or tho liU- F-l'/jVIUU) HOVJEVI.R and It is under- 
Stood that the individual proprietors and occupiers are free agents and th.H while the Ov/nrr will take all 
reasonaMe stepo to ensure th.it there is no interference with the f-Mn^yer-Carot-ikcr in the provision of such 
Said services to occupiers of during the (urrcncy of this A<3rto;.ent. it 'is iiot within 
the scope of the C*n<_r to interfere with the ordinary exercise ofchoice of such services available to 

Individual occupiers from Suppliers of such services operating from outside

the scope of the Owner to interfere with the ordinary exercise of choice of such services available to 
individual occupiers from suppliers of such services operating frc*;t outside

(c) If the Manager-Caretaker shall at his own expense obtain the necessary permits, licences or consents lawfully
requisite, the Owner shall ensure that the Krir.aqi.'r-Care taker has the sole right during the currency of this agree­ 
ment to conduct in the said complex the business of Heal Estate Agent, flat letting Agent, or the liv.c F'HQVtDEU 
HOWEVER th.it the conduct of such licences r;ust be carried on according to law strictly observing all statutory 
requirements and in a manner not to interfere with the quiet enjoynent and occupation of the units and in accord­ 
ance with the By-Laws or rules thereon as the Ov.T.^-r nuy prescribe. It is understood that any owner occupier may 
use the services of any similar business operating front outside the conplex and if an Owner or occupier does so 
the H3nager-Carctaker undertakes to assist any outside agent in making any inspection without demanding any 
payment or commission therefore,

5. In the event of the default on the part of the Manager-Caretaker in performing his duties 2nd obligations hereunder 
cither express or implied then the Owner nay immediately or at any tine thereafter give to the Manager-Caretaker written 
notice of such default and requiring the same to be remedied witnin a reasonable time, and in the event of the Manager- 
Caretaker failing to completely retriedy such default within a reasonable tune twhicfi shall not exceed ore month in any event) 
then the Owner may forthwith determine this Agreement by written notice to the Manager-Caretaker PROVIDED MOWE.VER that the 
Manager-Caretaker nay assign his interest hereunder subject to the provisions of Clause 6 hereof and upon the requirements 
Of Clause 6 being fully net, this Agreement shall be deemed to continue in force between the Owner and the Assignee.

6. The Manager-Caretaker will devote such time and attention as is necessary to carrying out his duties hereunder and if 
for any reason beyond their control it is necessary for then to absent themselves temporarily (other than for shortperiods 
from time to tiniej from the complex or if they are unable temporarily to carry out their duties then they may appoint a 
person or persons approved of by the Bcdy Corporate to carry out their duties during that period. If the Manager-Caretaker 
wishes to absent themselves from the conplex for more than a short interval of time exceeding twelve (12) hours then before 
doing so they shall obtain such permission frott a member of the Council of the Eiody Corporate. No objection whatsoever 
shall be taken to the fact that one only of. the Manager-Caretakers fray be present in the building at any particular time.

8. The Manager-Caretaker may assign the benefits and obligations arising to the Manager-Caretaker under the provisions
cf this Agreement sulject to the following teTis and conditions:-

That no such Assignment shall fc<? allowable without the consent in writing of the Council of the Eody Corporate first 
had and obtained PROVIDED MOWLVER that the Council shall not unreasonably withhold its consent in the case of a res­ 
pectable (tf.d findrtcielly responsible Assignee capable of carrying out tlie duties referred to herein and the costs of 
any such Assignment shall be borne by tne Mdnaqer-Caretaker AND PROVIDlD FURTHER that a Meeting of the Council of the 
Body Corporate shall be held as scc-r. as possible {and in any event within one month) following upon receipt of any 
request to assign t.y the Manager-Caretaker AND PROVlOlQ FUKTHLR that it shall -be deemed to be a condition precedent 
to the granting cf any such consort hereunder that the Owner rcay require the Manager-Caretaker to pay the 0\vnor's 
Ie9al costs in connection with or incidental to the $iving of such consent and the Owner ray require the Manager- 
Caretaker on or before the due date of any such Assignment to obtain and deliver to the Owner a Deed of Covenant to 
be prepared by the Owner's Solicitors (but at the exoense of the Xanager-taretaker in all respects) whereby any such 
Assignee will covenant with the Owner to carry out observe perform fulfil and keep all the covenants conditions and 
agreements herein contained whether positive or negative and on the part of the Manager-Caretaker to be observed 
performed fulfilled and kept.

(b) No fine, premium or consideration shall be charged by the Owner in respect to any such Assignment.
(c) That the Assignee shall hold a current Real Estate Agents licence entitling hia to let units end collect rent 

1n the complex.
(d) That the Assignee shall be the registered proprietor of L'nit 1A in the building.

9. The Manager-Caretaker shall not sell transfer or otherwise assign Unit 1A in the conplex to any person or cor­ 
poration other than es Assignee approved of by the Eody Corporate pursuant to the preceeding clause.

10. The legal costs incidental to this Agreement and stamp duties hereon shall be borne by the Manager-Caretaker PROVIDE'!) 
HOWEVtR that the Owner shall pay its own professional legal costs of and incidental to this Agreement but accepts no lia­ 
bility as to stamp duty.

11. IT IS HEREBY AGREED by and between the parties hereto and notwithstanding anything elsewhere herein contained that 
the proprietors of all or any i-.ts in the said complex may at their discretion from tifr.e to time employ independent persons 
(other tnan the f'.anjqer-Caret^ '< '} or companies as Agents to effect lettir.gs of their respective units and/or to employ 
independent persons (other tsv. >. ! ! -?r.ager-CaretikerJ or companies to carry out from time to tume the cleaning of their 
respective units and upon suf ** •.'- or events occurring the fl-inagcr-laretaker shall arrange and orrani;e appropriate 
eccess to the relevant units (, t' ••_• said agents cleaners and/or unit occupiers as the case may be as far as reasonably 
practice!.

1?. In the event of any dispute srising between the Manager-Caretaker and the ov.-ner touching upon any matter arising 
under the terms of Uiis A^rccr.eiit or incidental hereto or .-"dative to the interpretation of any of Ihe provisions hereof 
then the same sli.Hl be settled by arbitration between the pirties. Such arbitration shall be referred to a single arbit­ 
rator to be fmilually agreed upon between the parties and in the event thai there be no aor ee«ient then to such arbitrator 
tSP$r be nominated by the President for the tine being of The Queensland taw Society end the decision of such arbitrator 
Stidtl be final and binding between the parties and such arbitration shall be carried out pursuant to the provisions of the 
Tne Arbitration Act 19/3.

13. It is acknowledged that no relationship of pmplover/erplovee nists between the Pv.ner and the Manjrjer-fareUVer crt- 
lUlir.Q tu- X.jnjyt'r-UieUV.cr lo conditions of ttoplovfti-nl*. in accorojnce with any particular award, or lo holiday pjy or 
long service Have. " .. - /-".. . . ,.,, .- .

H. Vnerc there arc. two or nore ['..ipjqcr-Caretalcrs, thp covenants and agreements on the part of the Mjnag 
here'In containe-l shall bind't heat j^u.tly jnd each of thn. several!/.

IN KlTNtSS WHIR COT th« ;*tiu-s hereto have set their hands the day and year hereinafter appearing.
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SfVtHIH SUItDULl 

Schedule of finishes anu Chattels

SUKBlRO PIAZA - KAIfl BCACH 

SCHEDULE OF FINISHES

living Room, Dining Room, Entry and Bedrooms.

Floor; Reinforced concrete, quality selected carpet.

Walls: Plasterboard sheeting on concrete, nasonary or steel stud framed walls painted throughout .

Ceilings: Tcnturcd paint finish including coved plaster cornice.:

Fittings: Wardrobes, coat cupboards and linen cupboards are provided where shown on plan.

Kitchen.

Floors: Reinforced concrete, vinyl sheeting

Walls: Ceramic tile splashback to benches. All other exposed wall surfaces - painted plasterboard

Ceilings: lextured paint finish Including coved plaster cornice

Bench Cupboards: Constructed of particleboard and plywood with selected finish and having a kickboard. Bench tops and
edges to be finished with selected laminate. Drawers provided. Cupboards to have floors and intermediate 
Shelves finished with white laminate.

Kail Cupboards: Where shown on plan

Generally: The following Hems will be supplied and Installed.
- A stainless steel double bowl sink end drainer
- Electric wall oven and hot plates
- Dishwasher, garbage disposal and rangehood
Ground Floor, Unit E has an upright stove 1n lieu of wall oven and hot plate.

Selected ceramic floor tiling

Selectee1 ccrarru tiles tc 1200 im. height.

False ceiling constructed with metal framing and sheeted with plasterboard - paint finish.

A white bath 1s provided with bricked up and tiled front.
Showers enclosed with glazed aluminiuii screen and sliding door, A white low down suite complete with 
toilet seat and cover. Internal bathrooms have mechanical ventilation. Paper.holder and towel rail 
provided. Main bathrooms have quality marblestone top vanity basins. Mirror on wall.

Selected ceramic floor tiling

Selected ceramic tiles for shower recess, surrounds and skirting. Where not tiled-painted plaster­ 
board.

False ceiling constructed with metal framing and sheeted with plasterboard - paint finish.

A white low level toilet suite is fitted where shown on plan. Internal bathrooms have mechanical 
ventilation. Paper holder and towel rail provided. Bathroons to have vanity basin and mirror fitted 
over. Shower recess fitted with a glazed sliding metal door screen.

Main Bathrooms. 

Floor: 

Walls: 

Ceilings:

Generally:

Ensuitc Bathrooms.

Floor:

Walls:

Ceilings: 

Generally:

laundry.

Floor:

Walls:

Ceilings: 

Generally:

Selected ceramic floor tiling

Selected ceramic tile splashback over laundry tub 
Selected ceramic tile skirting Plasterboard lining 

paint finish elsewhere

False celling constructed with metal framing and sheeted with plasterboard paint finish

Washing machine and clothes dryer installed. Laundry tub and cabinet fitted where shown on plan. 
Internal laundries have mechanical ventilation.

Hot Water System: All units to have 90 litre mains pressure heater. 

Balcony.

Reinforced concrete - selected quarry tiles

Paint finish to off-form concrete

Paint fir!i!i to off-fora concrete

Balustrj'**; to be constructed cf »nodised aluminium

Floor:

Walls:

Celling:

Generally:

lift lobbies.

floor;

Walls:

Ceilings:

lifts: 

Fire Stairs.

Reinforced concrete, quality selected carpet

Plasterboard lined with selected vinyl wallpaper.

lejctured paint finish Including coved cornice

Two lifts, 14 passenger. Standard 11ft car finishes to manufacturers detail. Speed 3.75 n/s

Walls off-forr> concrete or concrete rusonary unpaintcd. Stair balustrading constructed to detail. 
Stajrs and landinjs - concrete. , V .,.,-..•

Ksin Entrance Lobby.Entrance door security system operated electronically fro-Ti each unit. Intercom system provided to 
""' •" fach unit. ' .1

Floor: Reinforced ciff.rele * selected quality carpet

IV
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V.Mlls; Plasterboard lim-d wild sel'-i. led vinyl wallpaper

Ceilings: Texlured paint finish including coved pla-, K-r cornice,

llrtseir.ent Car (Mr): fitted witli security control led garage door

Garbage Garbage chute fitted with hopper iit each floor level and collection rooni in basement

tlettrical Wnrl: As per electrical plans an.) -,pr>r i f icat ion 
(including the following) 
tight fittings 1<> co<.v:u"i ty Mitl'-ts only 
A double 10 a;:<p Gcnc-i.il Purpose Outlet on a separate circuit
1 connection for each hot water unit, rangehood, garbage disposal unit, dishwasher, wall oven and Iml 
plate, or upright stove
2 telephone points. 2 T.V. outlets ] intercom security point 
Hiring only for ceiling fans in living room and main bedroom

Building Generally.
External bricl-.worV. or rnasonary as selected
Fxposcd concrete is off-form and painted
External window?, and doors are to be anodised aluminium
Letter boxes are provided

Landscaping. Landscaping is to be carried out to landscape- design prepared by the Architect 

Facilities. Squash court - located where shown on plan

Sauna to manufacturers specification.

Adjoining toilets and showers

All weather tennis court constructed to Architects specification

Indoor heated swimming pool and spa 
Outdoor swindling pool with solar heater

fiarbequo Area
Constructed to Architects specification

Fire Protection. All to Fire Brigade requirements

Emergency power for lifts in case of power failure- in the building. Stand-by generator. 

F.rncrgency lighting in the foyer and stairs

Fire Fighting Equipment:
(a) Car part: fully sprinllrred with exit emergency signs lit at all times
(b) Fire Brigade booster pump connection at the street in case of water pressure failure
(c) Fire isolated stairway with one hour fire-door at each floor level
(d) Fire sprinklers throughout the building. Alarm at each floor level

The Vendor retains the right to select finishes where alternative finishes are listed. All finishes subject to minor 
variations. l!i> style and colour of finishes are ot the Vender's selection.
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12.

UtVlNltl SCHEDULE
STAHMINT OY ORIGINAL PROPRIETOR PURSUANT 10 SECTION 49 OP THE "DUkDING UNITS AND CROUP TITl.CS ACT 1580 
J. IDENTIFICATION CF UNIT: Unit // on ' / " floor

2. ORIGINAL PROPRIETOR:

Unit // on ' / " floor k r, Identified In sketch plan (n subject agreement (where ButMIng Units Clan has been registered, Lot S~2.— '" Registered Building Unit! Plan No. }.
SUlffilW) PLAZA PTY. LID.

>^

3. PURCHASER: 

Name:

Address:

LOT ENTITLEMENT: 

5. BY-LAWS: 

TOTAL UNIT ENTITLEMENT 

UNIT

In accordance with the second schedule to the subject agreement. •

In accordance with the third schedule to the subject agreement Subject only to the provisions of condition 8 (h) (i) of the subject agreement.

ENTITLEHEKT

MANAGERS REMUNERATION PER ANNUM

2__ PRO RATA SHARE OF MANAGERS REMUNERATION 
PER ANNUM .

EXISTING AGRUMENTS FOR 
SERVICE OR MAINTENANCE 
OF CO'WON PROPtRTV:

7. DATE OF THIS STATEMENT:

SIGNED on the day abovenamed 
for and on behalf of the . 

. original proprietor by-trvVv 
UVkoVanirectur duly authorised for 

uhat purpose:

Any existing agreements in writing for service or maintenance of the common property or any part thereof other than the management agreement are annexed hereto together with a schedule of the cost thereof to each proprietor on the basis of the unit entitlement.
Where an existing Agreement for such service or maintenance of the common property has been entered into but is not in writing then details thereof are annexed hereto together with a schedule of the cost thereof to each proprietor on the basis of ynit entitlement.

C-7T1 h MOJ-J

TWELFTH SCHEDULE

Ihe Bant. Building Society nominated by the Vendor is:-

IN WITNESS WHEREOF this agreement has been executed by the parties on the day and year first hereinbefore written.

SIGNED by and on behalf of the ) 

Vendor in the presence of: )

SIGNED By the Purchaser in the

J. 0. JOHNSOS AND COMPANY 
Mt, Floor 
?9 El thorn Avenue 
SURFERS PARADISE 4217

(P.O. Box M63 GOLD COAST 
CENTRE

Telephone: 188999 

f
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hMI: COURT 
OF QUF:L7 NSLAND
23.SEP.19C2

BRISBANE

I-;o. r> - Inhibit "B" - Copy letter, 
Solicitor';.; for rla.inti.rf 
to then Solicitors for 
Defendant;. 

Dated 15 February 1932.

II-RII'B

HIBIT "B" 

* M'FIDAVIT

Dear Sirs, 
WARD

re:

C.O. -!-. H, Pty, 1 tx*. pvrchwr fro.- .T-ur-bJ
- Jnit loA "^uiildrM Plasa"
lioncii i-.ott;I Pty« Ltxl* p!jrch;.'.?.e ffxirs ;;.u:
•• i-r!"^t I"'"" "oii'iclfvi Plaza"
'-n* i:: f ,'s V f V ' 1" k-i £L ; ;VK^- -; r:*-. f'^r'V • '-I •' )*-^ "^i ^'.^-i-.-W^ .- v^ B *.-v*J. rrf /•-• ~ A'-*-- 1- i. [ '* r.. ,~-t^-~ * L .14 ^

! ^t i t 1 /i /i '* ' *L ( 1 • ^"-T l"*Kl ^"^ ^ " '^ ''•* Vf.»iU t^t^. ..»ii»i»^ii O t. X».rf*^^*

•isa Pty. Ltd. 

'lazii rtv, LW. 

Pty. Ltd.

Wi?, r;o';e your request of trie 11th i:*.stai:t thar, yuir- client iii desirous of 
tr;«.1 £oov :J proi^Ttioo i:i the r;B;:e of C. ;3. h'HlcXiey Fly, Ltd.

We ai"H3 pr^e.^eotly seekiii,;5: our cli6!jt:> itjiitructious in resotct of tr;e 

We uill aivic;c y .^ oauccxce shortly «

Yours faithfully, 
J.D. JOKi.oO.; i CO

per:
.D. JOHNSCN AND COMPANY,
Dlicitors,
evel 8,
5JC Centre,
39 George Street,
RISBANE. Q. 4000.

l: 229(5811"

L,

-21- Exhibit I! B"
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FILtD
BRISBANE

No. 6 - Exhibit "C" - Copy lotter, 
Llolieiterr; .for i'laiutirf 
to then Solicitor:;; for 
Defendant;. 

Dated 16 Karch 1982.

"C"
16th ;larch, 19o2.

hessrs Klliott & Co.,
Solicitors,
46 Cavill Ave;;ue,

XHIBIT "C" 
O /AFFIDAVIT
>F i/ear Sirs,
HOWARD
;EACONSFIELpct

ro:

re:

Sun bird Pl&aa Pty. Ltd, sale to bohetc Pty, 
Ltd. - Unit 14 A "Sunbirci Plaza"
3unbirc! Plass Pty. Ltd. sale to C.G. i-ialoncy 
Pty. Ltd, - Ur.it 20D ?Sw;bir& Plaza"
ous;uird Flai;a Pty, Ltd. sale to Boncii Jiotel 
rty. L.tci. - Unit I5r^ "Suiibirci PlazaP

We refer to t[-,e latesi request by your client to }^ve the above Contracts of 
Sale re-exectveu iz\ the na^e of C.O. & f^. Pty, Ltd.

v.: it.-jout prej:;dict; £>o our clients rights ur^aer the existing Contract of Sale, 
our client is agreeable to fresh Contracts of Sale bei:;g prepared at your 
ciiijuts expense. :

The guarantors of the fresh contracts I if any) are to be twofolci:-

(a)
(b)

The guarantors of the original contracts
The cri^Jbial purchstainr. coc^parviec
The directors of the purchasing companies.

We await your advices a^ to your clients a,v re<3;:.e;it or otherwise witn the:>e

Yours faithfully, 
J.D. JOili-,SO.'< & COMPANY

J.D. JOHNSON PND

239 
,R

8,
Centre/ - 
George Street, 

IISBRNE. Q. '-4000.

Tel: 229 6811 -22- ExhiMt "Cnr< t!
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No. 7 - Exhibit "D" - Copy letter, 
Sol i c i. I; o r s f o r i-13 i n t i f f 
to then Solicitors for 
Defendant. 

Dated 19 Nay 1982.

nfr
"D"

CX Johnson
K}; ^f'OAVl' 

IO« Wl '.i'vi O> WCIOW.

e'err., jo-Ties Wo

29 Elkhorn Avenue 
Surfers Paradise P.O. Box 5063

Gold Coast Mail Centre Qid. 4217 
DX A 1612 Phone (075) 38 8999

; Telex. M43304 Code: Jeflaw

PUASf «PIY IO Oufc OfCt

a-.Pf. JDJ:GEH: A061'.
19 May 1982

Messrs Elliot! & Co
Solicitors
46 Cavill Avenue
SURFERS PARADISE 4217

FIlL't)
BRISBANE

Re:

rs

SUNBIRD PLAZA PTY LTD SALE TO 
UNIT 14A "SUNBIRD PLAZA"

BOHETO PTY LTD

We confirm that the Building Units Plan for "Sunbird Plaza" was lodged for 
sealing with the Gold Coast City Council on 5 May 1982, It is anticipated 
that the plan will'be released from Council in the near future.

The sealed Plan will then be lodged for registration in the Titles Office. 
Settlement will be due within fourteen (14) days of registration of the 
Building Units Plan.

Our client instructs us to draw to the attention of all purchasers and their 
solicitors to the provision of the Contract regarding default on delay in 
settlement and the fact that time is of the essence of the Contract.

We are taking the liberty of preparing Transfer documents and will submit 
same shortly.

Kindly advise if the spelling of your clients name(s) varies from that 
shown on the Contract.

Yours faithfully
J D JOHNSON AND COMPANY

per:

-23- Exhibit "D"
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Si'RrERS PARADISE

ELLIOTT + CO 
::.•• ",. .i i, / i 0 P.S

No. 8 - Exhibit "E" - Copy telex, 
Solicitors for Plaintiff 
to then Solicitors for- 
Defendant. 

Dated 1.0 June 1982.

RE: Si'iv'BIRD PLAZA SALE TO BO HE TO F/L UNIT 14A

COi-lt-lRM BL'P A/0. 4993 REGISTERED TODAY 1D/6/B2, 
FR.lDA Y 25/6/B2.

J 0 JOHNSON + COMPANY
SOLICITORS
SURFERS PARADISE

SENT 0/v'c FI/V

n / / L r. HE A/ /

-24- Exhibit "E"



No 9 _ Exhibit "F" ~ Copy letter, 
Solicitors for "Plaintiff 
to then Solicitors for 
Defendant. 

Dated 11 June 1982.

33. -l/nhnson anii Cmnparm
soucnow

29 Elkhom Avenue
Surfers Porodise P.O. Box 5063

Gold Coast Mail Centre Old. 4217
DX4'i612 Phone (075) 38 6999
Telex AA433Q4 Code: Jeflaw

)D a>"< CXfCt

JDJ:GEH
11 June 1982

OF
Sol ic'it

23.SEP.19sS2:avi 
FILFD SURFER

BRISBANE r . ————--Boar -Sii*

& Co

1 Avenue 
PARADISE 4217

IIBIT "F" 

OF
•JARD 
\CONSFIELD

JOHNSON 
M'D COMPANY,- 
icitors, 
fel 8,
Centre,
George St., 
SBANE. Q.

Re: SUNBIRD PLAZA PTY LTD SALE TO BOHETO 1 PTY LTD
LOT 52"SUNBIRD PLAZA"________________________________

The Building Units Plan for the above units was registered in the Titles 
Office on 10 June 1982 and allotted No. 4993. Settlement of the above 
units are due foi.-teen (14) days thereafter.

To expedite settlement, we enclose herewith duly executed documents as 
follows:

1. Memorandum of Transfer duly executed by our die/it's Attorney.,
Jeffrey Douglas Johnson under registered Power of Attorney No. G404376.

2. Declaration Form F.
3. Section 48 Declaration.
4. Form 22 under Section 53(2)(a). The mortgagee will provide Section 

53(4) at settlement.
5. ".'. Section 40 Authority.
6. Declaration re Non-Revocation of Power of Attorney registered No. G404376.

The above documents are furnished to you for stamping purposes only and are to be held on our behalf pending settlement. Should you wish to submit your own transfer documents please do so shortly, and alternatively if a Transfer by Direction is required please return the above documents and submit a duly executed Transfer by Direction.

At settlement you will receive the following documents:.'
1. Certificate of Title for-.the lot being purchased,
2. Duly executed unstamped Partial Release of Bill of Mortgage,
'3. -Letter undertaking from mortgagee that they will, upon request, 

produce duplicate Bill of Mortgage at the Titles Office Brisbane 
to permit registration of the partial release.

4. Copy Fire Certificate.
5. Copy Certificate of Classification.

-25- Exhibit "F"



Page 2
jtei___Sunbird Plaza Pty Ltd 11 June 19S2

6. Copy Certificate of Currency - insurance policies.

We wil1 advise settlement figures and details of settlement arrangements 
shortly.

We are instructed that no extension of time for settlement will be 
granted.

Yours faithfully
J D JOHNSON AND COMPANY

Ends.

-26- Exhibit "F 1



No. 10 - Exhibit "G" - Copy letter, 
then Solicito.ro for 
Defendant to Solicitors 
for Plaintiff. 

Dated 11 June 1982.

SDUCITOfiS

ELL1DTT

ousREr : MFE/1764

:'——-rf-^r-VQUR REF :

OF QUEENSLAND

23.SEP.19C2
FILED

BRISBANE

3. CAVILL PARK BUILDING. 
•IB CAVILL AVENLJE. 
BUPTCRS PARADISE 
QUEENSLAND

POSTAL ADDRESS:
P.D BCX 6OO.
SUKTERS PARADISE. O. *217
TELEPHONE CD753 3B 6*33

DX41610
Suffers Parsdiso

llth June 1982

J.D. Johnson & Company,
Solicitors ,
29 Elkhorn Avenue,
SURFERS PARADISE 4217

HEIT "G"

IEAVIT OF 
\LAED BEACONSFIELD

Dear Sirs,

RE: C.G. MALONEY - PURCHASE UNITS 14A, 
15B, 16A & 20D SUNBIRD PLAZA

ic 
rel

We note your advices that the relevant building units 
plan has registered and we would be pleased if you 
could advise whether your client company would be 
prepared to have the matters proceed in the name of 
C.G. & M. Pty. Ltd. with guarantees by the former 
purchaser companies and directors.

Our client is experiencing some financial difficulties 
at present and has asked us to request an extension of 
time for settlement for a further three months. Perhaps 
your clients might be prepared to extend if an attractive 
rate of interest was paid. Would you kindly seek 
instructions from the developers and advise as soon as 
possible.

Yours faithfully,

ELLIOTT & ASSOCIATES

JOHNSON AND COMPANY, tors, '" 

,

Georgg' 'Street,————— 
SHANK. Q. 4000.

-27-- Exhibit "G"
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No. 11 - Exhibit "H" - Copy letter, 
Solicitors for Plaintiff 
to then Solicitors for 
Defendant. 

Dated 22 June 1982.

ant* (Company
29 Elkhorn Avenue

Suffers Paiadise P.O. Box 5063
Gold Coast Mail Centre Old. 4217

Phone (075) 38 8999 
Telex: AM3304 Code: Jeflaw

PltAM KPIV 1O CXXJ Of ICE

22nd June

FILED
BRISBANE

Cllictt & Co., 
ors 
11 Avenue
FADDISH 4217

H1BIT "H" 

FIDAVIT

WARD 
ACCNSFIELD

Dear Sirs,

Rt: SUNB1RD PLAZA PTY. LTD. SALE TO 30METO PTY. LTD.
LOT 52"SUNBIRD PLAZA"___________________

We enclose herewith settlement statement. Settlement is to be 
conducted at our office, Friday 2bth June 1982 between 'the hours 
of 10.00a.m. and 5.00p.m. . If you wish to make a definite time 
please advise us accordingly.

Rates are paid to the 30th June 1982 and our client has elected 
to make no adjustment in this regard. You may hold the sum of $50.00 
in trust pending a land tax clearance and we will advise immediately 
the same issues. .

Kindly advise if you have any queries in respect of the above.

ours faithfully, 
J.D. JOHNSON & COMPANY

,D JOHNSO&"AND COMPANY,
Dlicitors,
2vel 8,
1£ Centre,
39 George Street,
RISBANE. Q. 4000.

Exhibit "H"



No. 12 - Exhibit "I" - Copy letter, 
then Solicitors for 
Defendant to Solicitors 
for Plaintiff, with copy 
notice voiding Contract. 

Dated 24 June 1982.

SOLICITORS ELLJOYY & ASSOCIATES

DJP. «CF • MFE/LJM/1765
YDUR RET : JD J I GLH

5 U R T m S ^ A h' A r 
OUtENELAND

P l"i ?: ~ A i >1 D O R £ E t-.

P.O. B:IX too.
R'.jRrEf?S PAt<A2!Et. ;; A 
TELtPHD^E. CD7S3 2B &-S

24th June, 1982.

Sorters raitciiso

Messrs. J.D. Johnson and Company,
Solicitors ,
29 Elkhorn Avenue,
SURFERS PARADISE, QLD., 4217

EXHIBIT "I" 

TO !
AFFIDAVIT OF 
HOWARD 
BEACONSFIFiD

Dear Sirs,

RE:_ BOHETO PTY. LTD. PURCHASE - FROM
SUNBIRD" PLAZA PTY. LTD. - UNIT 14A "SUNBIRD PLAZA"

OF

We enclose herewith copy Notice that our client voids 
the contract in this matter.

The provisions of Section 49 (6) of "The Building 
Units and Group Titles Act 1980" provide that the 
deposit is to be immediately re-paid. Would you please 
advise your client accordingly and we now make demand 
-r-f—-r-i. ,_ a t deposit do be repaid forthwith. The deposit 

either forwarded to our trust account orb
iJer

FILED 
BRlSBAN^Durs

atively forwarded to our client at 31 Coolong 
/aucluse New South Wales.

faithfully,

ELLIOTT & ASSOCIATES

Enc.

J.D JOHNSON AND COMPANY,
Solicitors,
level 87 ' "
MLC Centre,
239 George Street,
BRISBANE. Q. 4000,

Tel: 225~T58t1-
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NOTICE UNDER SECTION 49 (5) OF "BUILDING

UNITS AND GROUP TITLES ACT 1980"

RE: BOHETC PTY. LTD. purchase from SUNBIRD
PLAZA PTY. LTD. of C/- 29 Elkhorn Avenue 
Surfers Paradise in the State of Queensland.

RE: Contract dated the 27th day of May 1981
in relation' to Unit 14A, Main Beach Parade, 
Main F3each of the building described in such 
contract.

BOHETO PTY. LTD. being the Purchaser under the abovementioned 

Contract HEREBY VOIDS the said Contract.

This Notice is given on the basis that t'he Purchaser became 

aware on the Eighteenth day of June 1982 that the Vendor 

under the said Contract as original proprietor failed to 

give to the Purchaser under the said Contract a Statement 

in compliance in every respect with sub-sections (1) (2) 

and (3) of the said Section 49 of the said Act in that 

the said original proprietor, failed to:-

(a) State the address of the original proprietor.

(b) Failed to set out or be accompanied by the by-laws

in force in respect of the plan or the proposed by-laws

in respect of the proposed plan.
S^

DATED this ̂ -^-.day of June 1982.

BOHETO PTY. LTD.

Per:

ELLIOTT & ASSOCIATES 
duly authorised inthat 
respect.

-30- Exhibit "I"



No. .13 - Exhibit "J" - Copy telex, 
Solicitors for Plaintiff 
to then Solicitors for 

'.- Defendant. 
1- ' : -'''. Dated 25 /June 1982.

J EFL A A 4 3 304

3l~:'\ 53 B<>:E 015* 
•.' c''• •' --; •' ••• A A •'; ,7 3 0 4 
&L'rir L PS /•« RH C'.ISc.

i r J1 c* a i >} wj
EL L10 T T AND A £ .?0 CIA l'r.3
•-•<'•'•.- J C.1 7c"'/7^
.T.' t' n /' E n r>' r /» RAL'I Sti

.^y~.»« SALE TO BOHB'TO FTY LTD LOT 52: oO/vT'1 HOTEL 
'i T 57: C 6 Ah'D /•/' FTY LTD LOT 60- C 6" HALOiv'rY

r*. ~t- • * t *i" r\ : *i T" —t .—»'r / r j. / /.) i_ > / / 7

Yt.''.>P CL.lr'-vTS HAVE f-AILizD TO SETTLE J/V ACCOnPHlvCE i'/XTH Th'E TEnrlS 
i-r 7"A/c COi'JTnA CTS, Oi/'^ CLIENT rESrRvES ITS' rtSuriJS TO TA'r\E Si'CH 
~> <-/ 1 C'/V A? 11 I'lAY BE ADVISED,

,.• i~> JOh'fv^C'!'! AND COMPANY 
S i. • L. •" C I. T 0 R S 
bi>™r'ErtS PARADISE

S'~!\'I i.'f>!r. r I
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No. Exhibit "K" - Copy letter, 
then Solicitors for 
.Defendant ' to.. Plaint if f , with copy notice voiding 
Contract.

Dated 24- June 1982.
1LICITOR5 ELGLHQYT A C£ *u>

OF QUEENSLAND 
23.SEP.19C2

FILED
BRISBANE

R Rtr 

UP REr

3, CAVILL PARK BUILDING. 
1 V/I-IT-. /T -ru /I -1C C A ° CAVILL AVENUE,MI-E/LJM/1765 SURrERS PARADISE
; QUEENSLAND

POSTAL ADDPES;;:
P.O. BOX 6DD.
SURFCRS F'AWADISE. D. ^217
TELEPHONE [D753 3D 6-O3

Sur/ers Pa.'adlso

MtfBIT "K"
O
JFFlDAVIT

24th June, 1982.

The Directors,
Sunbird Plaza Pty. Ltd. ,
Corner Mainbeach Parade and
Cronin Street, 

MAIN BEACH, QLD. , 4215

Dear Sirs,

RE: PURCHASE - BOHETO PTY. LTD. 
PURCHASE FROM SUNBIRD PLAZA PTY. LTD
UNIT 14A "SUNBIRD PLAZA"

(5)
;a«JARD ^je enclose herewith Notice pursuant to Section 49 EA:ONSFIELD of .. The Building Units and Group Titles Act 1980"

and advise that our client voids that Contract entered into between itself and yourself in respect of the matter in which the Notice is given.

A copy of this letter and Notice has been sent to your Solicitors Messrs. J.D. Johnson and Company today. We require immediate return of the deposit and ask that you authorise the agent accordingly.

Yours faithfully,

ELLIOTT

Enc.

F.E . JOHNSON AND COMPANY, 
Solicitors,
jeyel 8,
ttx] Centre,
>39 George Street, •"
SRlWjANE. 0. 4000.

ASSOCIATES

229 6811

-52- • Exhibit' "K"



NOTICE UNDER SECTION 49 (5) OF "BUILDING 

UNITS AND GROUP TITLES ACT 1980"

RE: BOHETO PTY. LTD. purchase from SUNBIRD
PLAZA PTYT LTD. of C/- 29 Elkhorn Avenue 
Surfers ParadFie in the State of Queensland.

RE: Contract dated the 27th day of May 1981
in relation to Unit 14A, Main Beach Parade, 
Main Beach of the building described in such 
contract.

BOHETO PTY. LTD. being the Purchaser under the abovementioned 

Contract HEREBY VOIDS the said Contract.

This Notice is given on the basis that the Purchaser became 

aware on the Eighteenth day of June 1982 that the Vendor 

under the said Contract as original proprietor failed to 

give to the Purchaser under the said Contract a Statement 

in compliance in every respect with sub-sections (1) (2) 

and (3) of the said Section 49 of the said Act in that 

the said original proprietor failed to:-

(a) State the address of the original proprietor.-

(b) Failed to set out or be accompanied by the by-laws

in force in respect of the plan or the proposed by-laws

in respect of the proposed plan.
^ #'- 

DATED this^C/day of June 1982.

BOHETO PTY. LTD.

Per:

ELLIOTT & ASSOCIATES 
duly authorisedTh that 
respect.
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No* 15 - Affidavit of Jeffrey Douglas 
Johnson, with Exhibit* 
Dated 3 August 1982.

IN THE sypp.ET-IE COURT 
OF Om^EN^LAKD

BETWEEN:

AND:

BOHETO PTY. LTD.

No. 2969 of 1982

Plaintiff

Defendant

QUEENSLAND
o
S.

o o <x/2 1 n <L u. -SCX 1 g

FILED
BRISBANE

EFFREY DOUGLAS JOHNSON

Filed on behalf of 
he Plaintiff)

/£?#?:..
.&........

r.D. JOHNSON AND COMPANY,
Solicitors,
^evel 8,
ILC Centre,
p9 George Street,
BRISBANE. Q. 4000.

tel: 229 6811 (RKJ)

I, JEFFREY DOUGLAS JOHNSON of 55 Blair Athol 

^rescent, Sorrento in the State of Queensland, Solicitor, 

ake oath and say as follows:-

__:__I am a member of the firm of Messrs. J.D. Johnson 

and Company, Solicitors, Level 8, MLC Centre, 239 George 

Street, Brisbane in the said State, solicitors for the 

abovenarned Plaintiff Sunbird Plaza Pty. Ltd. 

2.1 am the duly constituted attorney for the said 

Sunbird Plaza Pty. Ltd. Now produced and shown to me 

marked with the letter "A" is a photocopy stamped copy 

of Form of General Power of Attorney from Sunbird Plaza 

Pty. Ltd. to myself, this deponent, dated the 20th 

day of May, 1981.

3.The said Power of Attorney was registered in the 

Real Property Office Brisbane on the 18th day of August 

1981 under dealing number G404376.

4. All the facts and circumstances herein deposed to 

are within my own knowledge save such as are deposed to 

"5 rom information only and my means of knowledge and 

sources of information appear on the face of this my 

affidavit.

SWORN by the .abovenamed 
Deponent at- Brisbane _ 
this 3>-o<- day of Augus±"7")__-- 
1982, before me: -'-"—-• - ^£^l-_--

A Justice of the Peace

Affidavit of
TIinJohnson



No. 16 - Exhibit "A" - Copy Form of
General Power of Attorney, 
Plaintiff to J. D. Johnson, 

Dated 20 May 1981.

EXHIBIT
AFFIDAVIT OF
JEFFREY

'A" TO

DOUGLAS JOHNSON

sow OF q
23.

B

EME COURT 
UF.ENSLAND

FILED

FORM 16

FORM OF GENERAL POWER OF ATTORNEY 

Property Law Act 1974, Section 170 (1)

T lis General Power of Attorney is made this

of T\<5U>1 1981 by SUNBIRD PLAZA PTY LTD 

of C/- J D Johnson and Company, 5th Floor, 29 

Elkhorn Avenue Surfers Paradise in the State of 

Queensland.

I appoint JEFFREY DOUGLAS JOHNSON of 5 Ibis Court, 

Sorrento to be our Attorney in accordance with Section 

170 (1) of the Property Law Act 1974.

IN WITNESS WHEREOF we have hereunto set our hands

day ofand seal this 1981

SIGNED SEALED AND DELIVERED )

by the said SUNBIRD PLAZA )

PTY LTD on the day abovenamed )

in the presence of:

J.D. JOtNSON AND COMPANY,
Solicitcrs,
Level 8,
MLC Centre,
239 George Street,

Q. 4000.
A Justice of the Peace

BRISBANE

Tel: 2: 9 6811(RKJ)
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No. 1? - Affidavit of Michael 
Frederick Elliott. 
Dated 3 August 1982.

\
'S U '<

IN THE SUPREME COURT

QUEENSLAND

Ali3. Plaint No. 2969 of 1982

BETWEEN:

SUNBIRD PLAZA PTY. LTD.

Plaintiff

AND:

AFFIDAVIT 

- by -

MICHAEL
FREDERICK

ELLIOTT

(Filed on behalf 
Df the Defendant)

BOHETO PTY. LIMITED

Defendant

ANNAN &
ETERSON
olicitors
44 Queen Street
RISBANE.
LD.4000

own Agents for:

cDONALD & 
OMPANY
olicitors
7 Connor Street 
URLEIGH HEADS. 

^LD.4220 '

'elephone: 
5 1822 (075)

I MICHAEL FREDERICK ELLIOTT of 50 Old Burleigh Road Surfers 

Paradise in the State of Queensland Solicitor being duly sworn 

MAKE OATH AND SAY as foUows:

1. ^ am a principal of the firm of .Solicitors acting for the 

abovenamed Defendant in the conveyance in respect to the purchase 

of Unit 14A "Sunbird Plaza" and being Lot 52 in Registered 

ByJlding-lTiiits Plan No. 4993.

2. MY firm received from the Agent in the sale P.R.D. 

Realty Pty. Ltd. the original Contract on the 1st day of June 1981.

3. I this Deponent have the conduct of this conveyancing 

matter and neither myself or any other persons in my employment 

became aware of any defect in the Section 49 Certificate on Page 12 

of the original Contract at the time of receipt of the Contract.

4. FOLLOWING upon discussions with my client on the 18th 

day (IT June 1982 I then became aware of a defect in the Section 49 

Certificate which was set out on Page 12 aforesaid and I informed 

by the Defendant Company BOHETO PTY. LIMITED of such defect.

FIRST SHEET

Deponent

-36- Affidavit of 
M. P. Elliott



- 2 -

5. FOLLOWING irpon ray advice to the Defendant the 

Defendant Company having become aware of the defect upon my 

advice on the 18th day of June 1982 instructed my firm to give 

notice to the Vendor to rescind the Contract and a Notice of 

Rescission was prepared and executed on the 24th day of June 1982 

and delivered to the Roistered Office of the Vendor on that date. 

6- THE abovenaaed Defendant has not raised the question of 

the defect with mysdf this Deponent or my firm since I 

communicated to the Defendant that I had served a Notice to void 

the Contract pursuant to Section 49 of the Building Units and 

Group Titles Act 1980.

SWORN at Surfers Paratise in ) 
the State of Queensland by the ) 
abovenamed MICHAEL FiEDERICK ) 
ELLIOTT this 3rd day of August ) 
1982 before me: )

ERA4O/P LLP

-37- Affidavit of
M. F. Klliott



No- 18 - Affidavit of Linda Lorraine 
Phelps, with Exhibit. 
Dated 3 August 1982.

IN THE SUPREME COUJRjT
! OF ( 

OF QUEENSLAND j
u. •" r\..-.;

ru.ti) 
BRISBANE

SUNBIRD PLAZA PTY. LTD.

Plaint No. 2969 of 1982

Plaintiff

BOHETO PTY. LIMITED

Defendant

- by -

:NDA LORRAINE 
PHELPS

Tiled on behalf
>f the Defendant) 1.

I LINDA LORRAINE PHELPS of 22 Westari Court Currumbin in the

State of Queensland Solicitor being duly sworn MAKE OATH AND 

SAY as follows:

I am a partner of the firm of Solicitors acting for the

!ANNAN &
ETERSON
^Hcitors
44 Queen Street
BRISBANE.
JLD.4000

abovenamed Defendant and as such I have the conduct of this 

matter.

2. ON the 3rd day of August 1982 I telephoned Raymond 

Keith Johnson Solicitor of Messrs. J.D. Johnson & Company the 

Soh'citors for the Plaintiff. I asked the said Raymond Keith 

Johnson the name of the person who signed the Section 49 

Statement in the Eleventh Schedule of the Contract of Sale between 

the Plaintiff as Vendor and the Defendant as Purchaser bearing 

date the 27th day of May 1981.

3. THE said Raymond Keith Johnson informed me that the 

signatory was Jeffrey Douglas Johnson the duly appointed Attorney

["own Agents for: of the Plaintiff. I jthen asked the said Raymond Keith Johnson the

tcDONALD & 
COMPANY
olicitors
7 Connor Street
5URLEIGH. HEADS.

date of the., instrument appointing the said Jeffrey Douglas Johnson

FIRST SHEET
JLD.4220

Telephone: 
5 1822 (075) Deponent

-38-

A Justice of the Peace
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as Attorney of the Plaintiff. The said Raymond Keith Johnson then 

informed me that to the best of his recollection the said Jeffrey 

Douglas Johnson was appointed under Power of Attorney bearing 

date the 20th day of May 1981. Such Power of Attorney being- 

registered at the Real Property Office Brisbane in the State of 

Queensland under Dealing No. G404376.

4. I further asked the said Raymond Keith Johnson as to 

whether the Plaintiff had entered into a Management Agreement 

since giving a Statement pursuant to Section 49 of the Building 

Units and Group Titles Act 1980 as set out in the said Contract. I 

was informed by the said Raymond Keith Johnson that the Plaintiff 

had executed a Management Agreement since the date of giving the 

Purchaser such Statement.

5. FOLLOWING upon discussions with the Defendant on the 

3rd day of August 1982 I became aware of further defects in the 

Section 49 Statement which was set out in the said Contract. I 

informed the Defendant of such defects.

6. FOLLOWING upon my advice of the 3rd day of August 

1982 the Defendant instructed my firm to serve a further Notice 

pursuant to Section 49 of the Building Units and Group Titles Act 

1980 upon the Plaintiff.

7. ON the 3rd day of August 1982 I this Deponent caused a 

further Notice pursuant to Section 49 of the Building Units and 

Group Titles Act 1980 to be served on the Plaintiff at its Registered 

Office." at the Office of Messrs. J.D. Johnson & Company Solicitors 

5th Floor 29 Elkhorn Avenue Surfers Paradise in the State of 

Queensland. Now shown to me and marked with the letter "A" is a

SECOND SHEET
Q /?

A Justice of the Peace
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true copy of the said Notice.

8. ALL the facts and circumstances above deposed to are 

within my own knowledge save such as are deposed to from 

information only and my means of knowledge and sources of 

information appear on the face of this my Affidavit.

SWORN by the_ abqvenamed,, ) 
Deponent at <£>«.-<-& 
in the State of 6^0. 
this 3/X't day of 
1982 before me: 0

1./°.

A Justi(cexof the Peace 

ERA4Q/R LLP

Affidavit of 
L. L. Phelp's



No. 19 - Exhibit "A" - Copy Further 
Notice under S. 4-9(5) of 
the Building Units and 
Group Titles Act 1980. 

Dated 3 August 1982.

"A" --.._.-.___l:

- of the - 

Building Units and Group Titles Act 1980

BOIIETO PTY. LIMITED of C/- Messrs. McDonald & Company Solicitors 37 
Connor Street Burleigh Heads in the State of Queensland

- purchase from -

SUNBIItn PLAZA PTY. LTD. of 5th Floor 29 Elkhorn Avenue Surfcrs 
Paradise in the State of Queensland

Re: Contract dated the 27th day of May 1981 in relation to Unit 14A on 

the 14th Floor in a building known as "Sunbird Plaza" situate at 

Breaker Street Main Beach in the State of Queensland___________

BOHETO PTY. LIMITED hereby gives a further Notice pursuant to Section 

49 of the Building Units and Group Titles Act 1980 in the aboveinentioned 

matter. This Notice is given without prejudice to a Notice given herein 

dated the 24th day of June 1982 without in any way affirming the said 
.Contract, the said Contract is hereby voided on the grounds that the 

original proprietor within the meaning of Section 49 of the Building Units 

and Group Titles Act 1980 failed to give to the Purchaser a Statement in 

compliance in every respect with Sub-Sections (1), (2) and (3) of Section 
49 of the said Act. Without prejudice to the generality of the foregoing 

the Statement in writing purportedly provided under Section 49 of the 

said Act:

(a) Did not clearly or at all identify the lot or the proposed lot to 
which the Statement relates.

(b) Failed to state the date upon which the Statement was given.

(c) The Statement was not signed by the original proprietor or on 
his behalf' by a person authorised in writing by the original 
proprietor in that regard.

DATED this 3rd day of 'August 1982.
BOHF.TO PTY. LIMITED
by its duly authorised Agent

Mcpona]cl & Company
Solicitors
37 Connor Street
BIIRLV.JGH_ I IE ADS. QLD ." " " " ""Exhibit "A"



No. 20 - Affidavit of Margaret Mary 
Cussan, with Exhibit, 
Dated 4 August 1982.

IN THE SUPREME COURT^-' 

OF QUEENSLAND \

ru.tO jplaint No. 2969 of 1982 BRISBANE^.__1' —————————————'
*-*-•

SUNBIRD PLAZA PTY. LTD.

Plaintiff

BOHETO PTY. LIMITED

Defendant
- by -

ARGARET MARY 
CUSSAN

(Filed on behalf 
Df the Defendant)

:ANNAN &
ETERSON
olicitors
44 Queen Street
BRISBANE.
JLD.4000

'own Agents for:

IcDONALD & 
COMPANY 
lolicitors 
T.Connor Street
KJRLEIGH- .HEADS.
JLD.4220

'elephone: 
5 1822 (075)

I MARGARET MARY CUSSAN of 26 Coolong Road Vaucluse in the 

State of New South Wales Company Director being duly sworn MAKE 

OATH AND SAY as foUows:

1. I am a Director of the Defendant'Company BOHETO PTY. 

LIMITED a Company duly incorporated in the State of New South 

Wales (hereinafter referred to as "the Defendant") and I am duly 

authorised to make this Affidavit on its behalf.

2. THE Defendant entered into a Contract with the Plaintiff 

to purchase from the Plaintiff a unit described as Unit 14A on the 

fourth floor in a multi-storey .building to be called "Sunbird Plaza". 

I refer to Exhibit "A" in the Affidavit of Howard Beaconsfield and 

state that Exhibit "A" therein is a true copy of the said Contract 

entered into between the Plaintiff and Defendant.

3. UNDER cover of letter dated the 3rd day of April 1981 

P.R.D. Realty forwarded to BOHETO PTY. LTD. at 31 Coolong 

Road Vaucluse in the State of New South Wales the said Contracts 

in duplicate together with Statements pursuant to Sections 66 and

FIRST SHEET

Deponent A Justice of the Peace

Affidavit of 
H. M.Cussan



67A of the Auctioneers and Agents Act 1971-1980. In the said 

letter the Defendant was requested to execute the said Contracts 

and the said Statements at all the places indicated by the crosses. 

Once this was completed then the Defendant was to return those 

documents together with the deposit of FOURTEEN THOUSAND 

EIGHT HUNDRED AND FIFTY DOLLARS ($14,850.00). Now shown 

to me and marked with the letter "A" is a true copy of the said 

letter from P.R.D. Realty to BOHETO PTY. LTD.

4. THE Defendant executed the said Contracts and 

Statements within a couple of days of the receipt of same. It then 

returned the said documents to P.R.D. Realty together with a 

cheque in the sum of FOURTEEN THOUSAND EIGHT HUNDRED AND 

FIFTY DOLLARS ($14,850.00) being the deposit required. At the 

time the said documents were forwarded to P.R.D. Realty by 

BOHETO PTY. LTD. neither the said Contracts or what I now know 

to be the Section 49 Statement under the Building Units and Group 

Titles Act 1980 were executed by the Plaintiff or any Agent duly 

authorised on its behalf. I note that the said Contract and said 

Section 49 Statement have been dated the 27th day of May 1981 

however the Defendant executed the said Contract in April and 

returned same to the Vendors Agent the said P.R.D. Realty in that 

same month of April 1981.

5. IN the said Contract the" Defendant Company nominated 

Messrs. Elliott & Associates Solicitors of Cavill Avenue Surfers 

Paradise aforesaid to act on its behalf in handling the conveyance. 

In due course the said Contract then executed by all the parties

SECOND SHEET

^ 

Deponent A Justice of the Peace
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thereto was received by the said Messrs. Elliott £ Associates.

6. DURING the construction of the said building and pending 

the registration of the Building Units Plan little transpired in 

relation to the said Contract of Sale. However, in June 1982 on 

behalf of the Defendant I had some discussions with the Defendants 

Solicitors concerning the said Contract. On or about the 18th day 

of June 1982 the Defendant was informed by its Solicitors that the 

Section 49 Statement which was set out in the Eleventh Schedule of 

the said Contract was defective in that the said Statement failed to 

comply with. Sub-Sections 1, 2 and 3 of Section 49 of the Building 

Units and Group Titles Act 1980.

7. THE Defendant was further informed that as a 

consequence of the failure of the original proprietor to supply the 

Defendant as Purchaser with a valid Section 49 Statement the 

Defendant had the right to void the said Contract within thirty (30) 

days from becoming aware of any defect in the said Statement. 

Accordingly, the Defendant instructed its Solicitors to serve a 

Notice to void the Contract upon the same day that the Defendant 

became aware of the said defect, that is the 18th day of June 1982. 

The Defendant was informed by its Solicitors that such a Notice was 

forwarded under of cover of letter dated the 24th day of June 1982 

to the Plaintiff and to the Plaintiffs Solicitors. I refer to Exhibits 

"I" and "K" in the Affidavit of the-said Howard Beaconsfield and 

believe these Exhibits to be true copies of the letters and Notice 

referred to above.

8. THE Defendant Company was totally unaware as to the

THIRD SHEET

^"\ •" ^~t̂ / *"

Deponent A Justice of the Peace

-44- Affidavit of
H. 11. Cu ss an
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significance of a Section 49 Statement until its discussions with its 

Solicitors on the 18th day of June 1982. In fact none of the 

Directors of the Defendant Company had heard of or read Section 

49 of the Building Units and Group Titles Act 1980 prior to its 

aforementioned discussions with its Solicitors on the 18th day of 

June 1982.

9. ALL the facts and circumstances above deposed to are 

within my own knowledge save such as are deposed to from 

information only and my means of knowledge and sources of 

information appear on the face of this my Affidavit.

SWORN by the abovenamed ) 
Deponent at '^^^f^s. ) 
in the State of &^£^S~^ ) 
this 4/& day of 
1982 before me:

ERA4I/J LLP

-4-5- Affidavit of
M. M. Cussan



No. 21 - Exhibit "A" - Copy letter, 
P.R.D. Realty Fty. Ltd. 
to Defendant. 

Dated 3 April 1981.

CGVPANY
AF:jkc 

April 3, -1*81.

,••> I 1 i >-'' : ". AVl . Z'tr'i.C ' J'H >
5 j«r LR.f- : • r,A'M',F. , D'X'O! AS A K 3'.'; n ' -
OUt £'-S. •• -i' •".!*' •"• N DC' ','f-' f '. " •• • •'
PHONE to |: ' A..". Z'O.'f •
3y |/.;,y A A. '/t. V. I 1 V'-'-V. b C.orr, ,i\A L/ i-

Lif No \OW!

p O

II A (I

Bone to fty. Ltd., 
31 Coolcng Road, 
VWCLUSE. 2030

Re: Unit 14A^"Sunbird Plaza" ? ,n.< C £ . .^ 

Dear Sir/Madam,

Enclosed are contracts together with Section 66 and 67& for y ._• j -. 
perusal. Kindly sign where indicated and initial all "X" hterkir.js 
H--T return to our office together with your 10% deposit as soon as 
POSH i ble .

Please note Section 66 and 67A must be attached to the contract t : 
BIT "A" enal'je us to pr 
HE 
DAVIT Thanking you,

1ARET 
' GOSSAN Kind regards.

Yours faithfully,
P_._ P.. D > RE A KT Y _PT Y. LT_D_.

ANNA_F REEDOM.
Project torketing Manager.

AN & PETERSON
ITORS
JEM STREET 

BANE Q. 4000
Agents for 
NAID & COMPANY
ITORS
ONNOR STREET - 
EIGH HEADS Q. 4220

351822 (075)

'-i "- : 'tP T V .VAN AGING AGEN'TS

-46-
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No. 22 - Supplementary Affidavit 
of Margaret Mary Cussan, 
Dated 4 August 1982.

IN THE SUPREME COURT

:>V,OF QUEENSLAND '

Plaint No. 2969 of 1982

BETWEEN:
FU. ;;.0

SUNBIRD PLAZA PTY. LTD.

AFFIDAVIT Plaintiff

AND:

MARGARET MARY 
CUSSAN

(Filed on behalf 
of the Defendant)

BOHETO PTY. LIMITED

Defendant

.NNAN & 
ITERSON 
• licitors, 
:4 Queen St. , 
HSBANE. 
,D. 4000

>wn Agents for:

:DONALD &
)MPANY
>licitors-
' Connor St.,
JRLEIGH
SADS

I MARGARET MARY CUSSAN of 26 Coolong Road Vaucluse in the 

State of New South Wales Company Director being duly sworn 

MAKE OATH AND SAY as follows: 

1. I am a Director of the Defendant Company BOHETO PTY.

:TTED a Company duly incorporated in the State of New South 

ales (hereinafter referred to as "the Defendant") and I am 

duly authorised to make this Affidavit on its behalf 

•2. On the 3rd day of August, 1982 I received a telephone 

call from the company's solicitor LINDA LORRAINE PHELPS 

of Messrs. McDonald & Company Solicitors of Burleigh Heads 

in the State of Queensland. I was informed by the said 

LINDA LORRAINE PHELPS that there were a further three 

defects in the Section 49 statement as set out in the 

Elev-.^th Schedule of the contract of sale between BOHETO PTY. 

LIMITED as purchaser and SUNBIRD PLAZA PTY. LTD. as vendor 

bearing date 27th day of May, 1981.

3. I was informed -that the said Section 49 statement 

is defective Upon the following grounds:-

FIRST SHEET

-47- Affidavit of 
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2.

(a) Did not clearly or at all identify the lot or the proposed 

lot to which the Statement relates.

(b) Failed to state the date upon which the Statement was 

given.

(c) The Statement was not signed by the original proprietor 

or on his behalf by a person authorised in writing by 

the original proprietor in that regard.

4. The defendant was not aware of these further defects
>*

until the said telephone conversation with the said LINDA 

LORRAINE PHELPS until the 3rd day of August, 1982. 

Upon becoming aware of the said defects I instructed the 

said LINDA LORRAINE PHELPS to serve a further notice pursuant 

to Section 49 of the Building Units and Group Titles Act 

1980 without prejudice to the notice served by the company's 

former solicitors Messrs. Elliott & Associates of Surfers 

Paradise aforesaid voiding the said contract.

SWORN by the abovenamed )
) 

Deponent at Brisbane )

in the State of Queensland ) ^to/k? Jr£u^*£>>_/
) 

this 4th day of August, .)
) 

1982 before me: )

A Justice of the Peace

-4-8- Affidavit of
M. M. Cussan



OF QUEENSLAND

No. 23 - Reasons for Judgment
C G * N - Williams A. J.). 
Dated 20 September 1982.'

No. 2969 of 1982 

BETWEEN;

SUNBIRD PLAZA PTY . LTD.

Plaintiff 

AND;

BOHETO PTY. LTD.

Defendant

JUDGMENT - G.N. WILLIAMS A.J.

Delivered the 2&" day of September, 1982.

By contract in writing bearing date 27th May 1981, Sunbird 

Plaza Pty. Ltd. (hereinafter referred to - as "the applicant") 

therein described as the vendor, agreed to sell to Boheto Pty. 

Ltd. (hereinafter referred to as "the respondent"), therein referred 

to as the purchaser, the unit designated 14A in a multi-storey 

building which the contract stipulated the applicant was to construct 

and to be named Sunbird Plaza. The purchase price was $148,500.00. 

Both the preamble and clause 8(a) referred to the fact that title 

would be given subject to the provisions of the "Building Units and 

Group Titles Act 1980" as amended (hereinafter referred to as "the 

Act").

There are many references in the contract to provisions of the 

Act; it is sufficient if I refer to the following: Clauses 3(g), 

8(e), 8(g), 8 (h) , 8(1), 16 (c), the Third Schedule, and the Eleventh 

Schedule. No-one could pro'perly understand the contract, and those 

specified provisions in particular, without reading (and having some 

understanding of) the.Act^'or at least those parts to which 

particular reference is made. It is of more importance for immediate 

purposes to note that the "Eleventh Schedule" is described as a

"Statement By Original Proprietor Pursuant To Section 49" of the Act.
—4-9— Reasons for Judgment

(G. N. Williams A.J.)



The relevant Building Units Plan (No. 4993) was registered on 

10th June 1982, and in consequence the date for completion became 

25th June 1982. Between May 1981 and the beginning of June 1982 

there was no indication from the respondent that it wished to be 

relieved of its obligations under the contract. Indeed its solicitors 

wrote to the applicant's solicitors in February and March 1982 seeking 

the concurrence of the applicant to the nomination of another company 

to take the conveyance of the subject unit and two others. The first 

hint of "trouble" came in the letter from the respondent's solicitors 

of llth June 1982; it suggested the respondent was "experiencing 

some financial difficulties at present" and asked for an extension of 

time for completion. That was not granted. On 24th June 1982 the 

solicitors for the respondent forwarded to the solicitors for the 

applicant a notice purporting to "void" the contract pursuant to s. 

49 of the Act.

On 25th June 1982 the applicant caused a writ to be issued seeking 

an order for specific performance of the contract. After an appearance 

was entered, an application was made under 0. ISA seeking a summary 

order for specific performance of the contract. The respondent has 

resisted that summons, asserting that the contract was lawfully 

"voided" by the notice given pursuant to s. 49 of the Act. 

Section 49, so far as is relevant, provides:-

11 (1) An original proprietor shall give to the 
purchaser of a lot or of a proposed lot a statement 
in writing in compliance in every respect with the 
requirements of this section.

(2) A statement in writing under this section 
shall -

(a) clearly identify the lot or proposed lot 
to which the statement relates;

(b) state the name's and addresses respectively
of the o-riginal proprietor and the purchaser;

(c) set out or be accompanied by particulars of -

(i) the lot entitlement of every lot and the 
aggregate lot entitlement; or

-50- Reasons for Judgment 
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(ii) the proposed lot entitlement of every
proposed lot and the proposed aggregate 
lot entitlement;

(d) set out or be accompanied by details of -

(i) any management agreement that the original 
proprietor has entered into in respect of 
the plan or proposed plan; and

(ii) any existing agreement for service or
maintenance of the common property or any part 
thereof, including the terms and conditions 
of that agreement and the estimated costs 
thereof to the proprietor of each lot;

(e) set out or be accompanied by the by-laws in 
force in respect of the plan or the proposed 
by-laws in respect of the proposed plan;

(f) state the date on which the statement is given; 
and

(g) be signed by the original proprietor or on his 
behalf by a person authorised in writing by the 
original proprietor in that regard.

(3) A statement in writing under this section shall -

(a) be given by the original proprietor to the 
purchaser before the purchaser signs any 
contract, agreement or document whatsoever 
legally binding or intended to bind the purchaser 
legally in respect of the sale; or

(b) form part of a contract, agreement or document 
referred to in paragraph (a).

(5) If the original proprietor fails to give to a 
purchaser -

(a) a statement in compliance in every respect 
with sub-sections (1), (2), and (3); or

the purchaser may void the contract, agreement or 
other document signed by him in relation to the 
original proprietor by notice in writing given to the 
original proprietor within 30 days after he becomes 
aware of the failure.

(6) Upon the voidance of a contract referred to in 
this section the original proprietor shall be liable 
at law for the repayment to the purchaser of all 
monies paid by him under the contract and such monies 
shall be recoverable, by action as for a debt, by the 
purchaser accordingly.

-51- Reasons for Judgment 
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(10) In any civil proceedings arising out of or 
connected with a contract, agreement or document 
to which this section relates the onus of proving 
that the statement referred to in sub-section (2) 
was duly given shall lie upon the party so alleging."

It should also be noted that if certain variations are made to 

particulars given in the statement between the date of the contract 

and the date of registration of the plan, the original proprietor must 

forthwith give notice to the purchaser of such matters, and "if the 

rights of the purchaser .have been materially affected (proof of 

which shall lie on him)" he may "void the contract" within 30 days 

of the receipt by him of such notice (sub-section 4) . Failure to 

give such notice gives the purchaser a right to "void the contract" 

provided "he proves that his rights have been materially affected" 

thereby (sub-section 5), but such step.must be taken "within 30 

days after he first becomes aware of the failure". Provided the 

purchaser can bring himself within the ambit of sub-section (8) 

he may "void" the contract notwithstanding the fact that the 

transaction has been completed and he has become registered as 

proprietor of the land.

M.M. Cussan, a director of the respondent, swore two affidavits, 

and these were principally relied on by the respondent as raising a 

triable issue based on s. 49 of the Act. That affidavit material 

establishes that the contract was forwarded to the respondent for 

execution under cover of a letter dated 3rd April 1981. The contract 

was executed "within a couple of days" and returned. At that time 

the contract was not executed by or on behalf of the applicant, nor 

was the s. 49 statement (the Eleventh Schedule) signed or dated. It 

would appear that the applicant executed the contrac*-. and signed that 

statement on or about"" 27tlf May 1981, before forwarding it to the 

respondent's solicitors. In an affidavit, M.F. Elliott, the

respondent's solicitor, swears to the fact that he received the
-52- Reasons for Judgment 
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contract on 1st June 1981. Paragraph 8 of the affidavit of M.M. 

Cussan is important; it reads:-

" The defendant company was totally unaware as to 
the significance of a section 49 statement until 
its discussions with its solicitors on the 
18th day of June 1982. In fact none of the directors 
of the defendant company had heard of or read section 
49 of the Building Units and Group Titles Act 1980 
prior to its aforementioned discussions with its 
solicitors on the 18th day of June 1982".

The affidavit deposes to the fact that on 18th June 1982 the 

respondent was informed by its solicitors of some "defects" in the 

s. 49 statement. In consequence the respondent gave instructions 

that a notice "voiding" the contract be forwarded to the applicant's 

solicitors.

As I have already noted, the respondent's solicitors received the 

contract on 1st June 1981. Mr. Elliott goes on to depose:-

" I, this deponent have the. conduct of this 
conveyancing matter and neither myself or any 
other person in my employment became aware of 
any defect in the section 49 certificate on page 
12 of the original contract at the time of receipt 
of the contract."

He swears that it was only during discussions "with my client" 

on the 18th day of June 1982 that he became aware, of a "defect" 

in the section 49 certificate. Material filed on behalf of the 

respondent alleges that some further "defects" in that Statement were 

unearthed on 3rd August 1982.

Mr. Pincus Q.C. who appeared for the applicant conceded that 

grounds need not be expressly stated in a notice of avoidance served 

pursuant to s. 49(5), and that in consequence if grounds were stated 

the purchaser was not limited to them in proceedings such as these. 

Mr. Skoien, counsel for the respondent, relied on five alleged 

breaches of s. 49, which he particularised as follows•- 

(i) failure to sfeatfe the address of the original

proprietor; 

(ii) failure to set out in full the by-laws;

-53- Reasons for Judgment 
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(ill) failing to clearly identify the lot;

(iv) failing to state the date of the notice;

(v) failing to give a signed statement in

accordance with the requirements of s. 49.

Before considering the legal implications of those matters it 

is necessary to look carefully at the contract and to define in 

each instance the alleged failure more particularly. I will deal 

with each allegation in the order listed.

(i) The Eleventh Schedule, which is said to be the. statement 

pursuant to s. 49, does not contain an address for the original 

proprietor, though it does contain an address for the purchaser. 

However the Eleventh Schedule is on page 12 of the contract, and it 

is on that page that the signatures appear which constitute the due 

execution of the contract by the parties. Just below that there 

appears the following notation:-

"Yendor's solicitors: 
J.D. Johnson & Co. 
5th Floor, 
29 Elkhorn Avenue, 
Surfers Paradise. 4217 
(P.O. Box 5063 Gold Coast Mail Centre. 4217)".

Clause 19 of the contract provides:-

"Any notices to be given to (sic) the provisions of this 
Agreement save notice given in terms of clause 3 hereof 
shall be sufficiently given in writing and forwarded 
by either party to the other or to the other solicitors 
by ordinary mail to the address of the party shown in 
this Agreement or in the case of the solicitors to the 
address of the usual place of business, and such notice 
shall be deemed to be received on the day following the 
day on v;hlch it was posted, whether or not such notice 
is in fcici: received by the other party or that party's 
solicitors. Notice may be served in any other manner 
recognised by law."

Clause 3 of the contract, so far as is relevant provides that 

in certain circumstances "either party may cancel this contract by 

written notice to the other or to its solicitors". It should also 

be noted that tHough the vendor's agent is named in the contract

(P.R.D. Realty Pty. Ltd.) no address for the agent appears.

-54— Reasons for Judgment. 
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In those circumstances it is alleged there has been a failure 

to comply with. s. 49(2) (b) of the Act.

(ii) Clause 8(h)(i) and the Third Schedule of the contract 

deal with the by-laws of the Body Corporate. The clause provides :-

"The purchaser agrees tfeat on registration of the 
Building Units Plan the Vendor as sole proprietor 
may :-

(i) amend the By-Lavs of the Body Corporate in
accordance with the amendments set out in the 
Third Schedule tereto and any variation thereof 
as may in its sole discretion seem desirable 
Provided However that the Vendor shall make no 
such further amendment as shall materially 
prejudice the interests of the Purchaser."

The Proposed Alterations as set out in the Third Schedule are 

introduced by the following statement:-

"In accordance with the provisions of clause 8 (h) (i) 
of the Agreement the Vendor shall as sole proprietor 
upon registration of tie subject Building Units Plan 
add to the Third Schedule by-laws as set out in the 
Act the following By-Laws:-"

So far as is relevant s. 30 of the Act provides :-

" (1) Except as provided in this section the by-laws 
set forth in the Third Schedule shall be the by-laws 
in force in respect of each plan.

(2) ...a body corporate.. .may.. .make by-laws amending/ 
adding to or repealing the by-laws set forth in the 
Third Schedule or any by-laws made under this 
subsection."

The Eleventh Schedule does not set out in full the By-Laws set 

forth in the Third Schedule to the Act, and that constitutes the 

alleged failure to comply with s. 49(2)(e) of the Act.

(iii) In the Eleventh Schedule to the contract, against the 

marginal heading "Identification of Unit", the following appears:-

"Unit A on 14th floor-as identified in sketch plan 
in subject agreement {where Building Units Plan 
has been registered lot 52 in registered Building 
Units Plan no. )".

Later in that schedule the unit is referred to as "14A". In 

the description of property sold at the outset of the contract the

unit is described as "No. 14A" and as being on the 14th floor. The
-55- Reasons forJudgment 
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floor plan of the unit is that edged in blue and initialled by the 

parties and as appearing in the Eighth Schedule of the contract.

In those circumstances a failure to comply with s. 49(2) (e) 

is alleged.

(iv) On its face the Eleventh Schedule is dated 27th May 1981, 

which is also the date of the contract. However, as appears from the 

affidavits of M.M. Cussan referred to above, the contract was 

executed by the respondent at least a month prior to that date; and 

when the contract was executed by the respondent no date appeared 

for that Schedule.

In those circumstances failure to comply with s. 49(2) (f) is 

alleged.

(v) On its face the Eleventh Schedule is signed by J.D. Johnson, 

a solicitor, who was duly constituted attorney for the applicant by 

a General Power of Attorney dated 20th May 1981. In view of the 

affidavit material of M.M. Cussan referred to above, it would appear 

that such signature was placed on that Schedule after the contract 

was executed by the respondent, and the clear inference is that it 

was placed there on or about 27th May 1981. As noted above, the 

fully executed document was forwarded to the respondent's solicitors 

on or about 1st June 1981.

In those circumstances the respondent alleges a breach of 

s. 49 (2) (g) of the Act.

Mr. Skoien submitted that difficult questions of law were 

involved and that, following Theseus Exploration N.L. v. Foyster 

C1972) 126 C.L.R. 507 and Caltex Oil (Australia) Pty. Ltd, v. Bawden 

(1979) Qd.R. 62, I should not determine the matter summarily, but 

should send the matter to trial. However, all relev£..it questions 

were fully argued before 'me, and evidence (including cross- 

examination) would not alter the basic facts material for a

determination of the issues raised. The matter would in any event
-56- Reasons for Judgment 
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be determined by a single Judge at first instance, and there seems 

nothing to be gained by adjourning the matter to the civil sittings 

list. It was submitted by its counsel that the applicant would be 

severely prejudiced by the necessary delay in awaiting trial at a 

civil sittings, and that there was no sufficient reason for my 

declining to determine the matter. In all the circumstances, I 

consider it appropriate to deal with the matter on the application 

for summary judgment.

Mr. Pincus submitted that upon a proper construction of s. 49 

there was no "failure" by the applicant such as would give the 

respondent a right to "void" the contract under s. 49(5). His 

argument commenced with an analysis of s. 49(3). That sub-section 

clearly provides an alternative procedure for the giving of the 

relevant statement to the purchaser. It may be given as a separate 

document before the purchaser signs any contract binding him to the 

purchase. In that event the document itself would have to meet all 

of the requirements of s. 49, and would have to be signed and dated 

by the original proprietor before it was given to the prospective 

purchaser. Alternatively, the "statement" may "form part of the 

contract". Where that procedure is followed the better course would 

always be to designate that "part of the contract" which is said 

to meet the requirements of s. 49. That was attempted in this case 

by incorporating the Eleventh Schedule into the contract. However 

it was argued before me, and I accept the argument, that there may 

be compliance with s. 49 provided all of the required information 

is clearly set out somewhere in the contract. A contract, including 

its schedules, must be read as a whole, and I can find nothing in 

s. 49 (particularly sub-section (3)(b)) which would displace that 

general principle. I also accept the applicant's argument that, 

where the statement forms part of the contract, it is not necessary

that there be a relevant date and signature of the original
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proprietor prior to the execution of the contract by the purchaser. 

Where s. 49(3) (b) is relied on the operative signature and date 

may be the date of final execution of the contract and the signature 

of the original proprietor effecting such execution. The "statement" 

io then "given to the purchaser" when he is provided with a copy of 

the executed contract. That follows from the clear difference in 

wording between paragraphs (a) and (b) of sub-section (3) . If the 

legislature intended that, where the statement forms part of the 

contract, the original proprietor's signature should be on the 

contract before it is executed by the purchaser then it could have 

and would have said so expressly. Where a "statement in writing" 

before contract is relied on, signature and date is necessary so 

that the document can be identified and its date is known; the 

latter is important because its accuracy is to be established as 

at that date.

On that construction of s. 49 there is no substance in grounds 

(iv) and (v) relied on. Further, when one refers to the contract as 

a whole, there is no failure to state the address of the original 

proprietor. It was conceded by both counsel before me (each making 

reference to the Shorter Oxford English Dictionary) that "address" 

in the section meant "the direction or superscription of a letter"; 

in other words, an address for service. The applicant (original 

proprietor) is a corporation, and as such (arguably) can have no 

residence (c.f. Australasian Temperance -& General Mutual Life 

Assurance Soc:' _••':y Ltd, v. Howe (1922) 31 C.L.R. 290). The address 

of a corporation for purposes of s. 49 must clearly be an address 

where notices and letters intended for it may be sent with some 

assurance that they will be received (c.f. Dolcini v. Dolcini (1895) 

1 Q.B. 898). In the .cirqumstances there is no reason why the 

address for the original proprietor could-not be care of its

solicitors, and that is precisely what the contract, read as a whole,
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provides.

As pointed out above the contract does not set out in full 

the By-Laws to be found in the Third Schedule of the Act. Mr. 

Pincus submitted that "set out" meant "defined with sufficient 

certainty". It seems to me that there is much to support that 

argument. As I have pointed out above no-one could properly 

understand the provisions of the contract without reading (and 

having some understanding of) the Act. The intention of the 

legislature was clearly to ensure that a purchaser should be aware 

of any alterations made to the standard By-Laws found in the Third 

Schedule to the Act. The applicant in this case has clearly met 

that requirement by setting out in full all of the alterations so 

made. In so setting out the alterations reference is made to the 

By-Laws contained in the Third Schedule to the Act, and it is 

difficult to see how a purchaser could comprehend those alterations 

without a reference to the. Schedule to the Act, If a purchaser was 

not concerned enough to read the Schedule in the Act, it is unlikely 

that he would be concerned enough to read a further Schedule to the 

contract. In the circumstances I hold that the By-Laws have been 

defined with sufficient certainty and that in consequence they have 

been "set out" as required by s. 49.

Finally, I cannot see any basis on the evidence before me for 

holding that there has been a failure "to clearly identify the lot". 

It was submitted for the respondent that the contract related to a 

"large and conf: /;ing piece of property" and that in consequence the 

developer should take particular care in relation to the identification 

of the lot, the subject of the contract. Even assuming that such 

description is accurate, I, am'satisfied that by marking the floor 

plan•and having it initialled, the parties clearly identified the 

lot which was the" subject of their contract.

It follows that on the proper construction of s. 49 there has
-59- Reasons for Judgment 
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been no failure on the part of the applicant (original proprietor) 

which would gi.ve the respondent (purchaser) the right to "void the 

contract" pursuant to sub-section (5) .

There is another reason for holding that the respondent has not 

established a triable issue on the facts it has alleged. It will 

be observed that sub-section (5) requires the purchaser to "void the 

contract" within 30 days "after he first becomes aware of the 

failure". Argument was addressed to me on the proper construction 

of that latter expression. Mr. Skoien submitted that a purchaser 

would not be "aware of the failure" until he knew all of the facts 

and all the legal implications which flowed therefrom by virtue of 

the operation of s. 49. When one considers the effect of sub-section 

(8) it is clear that such a construction would have a drastic effect 

on contracts subject to the Act. Counsel did not shrink from his 

argument because of that consideration, and asserted that though it 

was ''draconian", the legislature obviously intended that there should 

be extreme protection for purchasers in situations to which the Act 

applied. On the other hand Mr. Pincus submitted that .a purchaser 

was "aware of the failure" when he was "aware of 'the facts constituting 

the failure". It appears to me that the section must be construed as 

contended for by Mr. Pincus. If the section were not so construed a 

purchaser could "keep his options open" by knowing the facts but 

deliberately not bothering to look at the section. He could then 

elect, even after completion, to "void the contract" when he 

subjectively for the first time became "aware" of the law. If the 

respondent's submission is correct, it would be necessary for the 

original proprietor .to establish that the purchaser had an under­ 

standing of the section - it would not be sufficient even to 

establish that the purchaser had read the section. I do not consider 

that the legislative provision overturns the long established

principle that everyone is assumed to know the law. The Courts have
-60- Re a so n s for Jud p:m ent 

(7T. ITT Wi Hi am a"" A. J.")



held that that such principle is not necessarily overturned by a 

remedial provision (c.f. s. 31 of the Limitation of Actions Act 1974
i

and Re Ex Parte Dolewski (1981) Qd.R. 54 at 59-60 per W.B. Campbell 

J. (as he then was) and Harris v. Gas and Fuel Corporation of 

Victoria (1975) V.R. 619 at 624) .

Further, the Court has no power to excuse a failure to comply 

"in every respect" with s. 49(1), (2) and (3); that is to be contrasted 

with a failure to comply with sub-section (4) where the purchaser must 

prove "that his rights have been materially affected" by the failure. 

If the respondent's suggested construction was adopted the 

consequences would be so unjust that one would seek to find some other 

construction more consistent with existing principles of contract law. 

Such considerations re-inforce my view that the applicant's suggested 

construction is correct.

If, then, there be failure to comply with s. 49 (contrary to my 

findings above) such failure was obviously known to the respondent 

when it received the contract. The affidavit material asserts, for 

example, that the Eleventh Schedule was neither dated nor signed when 

initially received. If that be a relevant failure then it was known 

to the respondent in or about the month of April 1981, and time would 

have commenced to run from then. Even without recourse to the 

presumption that "when a man signs a deed he is acquainted with its 

contents" (c.f. In Re Cooper; Cooper v. Vesey (1882) 20 Ch.D. 611 at 

629) it is obvious in this particular case that the respondent was 

aware of any relevant failure in or about April 1981, and in 

consequence could not validly "void the contract" pursuant to s. 49 

in June 1982.

In construing sub-section (5) the observation of Knox C.J. and 

Gavan Duffy J. in Australasian Temperance & General Mutual Life 

Assurance Society Ltd, v. Howe at 294 is apposite:~
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"The rule is that words used by the Legislature 
should be given their plain and natural meaning 
unless it is manifest from the general scope 
and intention of the statute that injustice 
and absurdity would result from so construing 
them."

The construction I have placed on the section is arguably in 

accordance with the "plain and natural meaning" of the words, but 

if it were to be said that the "plain and natural meaning" favoured 

the respondent's construction , "injustice and absurdity would result" 

(particularly where sub-section (8) came into play) and in consequence 

that construction ought to be avoided if there is some other meaning 

which the section fairly and properly may bear. Construing the 

section as I have gives ample protection to a purchaser. The 

legislature could not have intended to overthrow the basic principles 

of inviolability of contracts to the extent which would flow from an 

adoption of the alternative construction.

I hold that the respondent has not established a triable issue 

and that the applicant is entitled to the judgment it seeks.
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No. 24- - Order of Primary Court. 
Dated 20 September 1982.

IN THE SUPREME COURT

OF QUEENSLAND

No. 2969 of 1982

BETWEEN:

AND:

SUNBIRD PLAZA PTY. LTD.

BOHETO PTY. LTD.

Plaintiff

Defendant

oral) UPLAND BEFORE THE HONOURABLE MR. ACTING JUSTICE G.N. WILLIAMS

18. OCT. 13C2 ' THE TWENTIETH DAY OF SEPTEMBER 1982

ORDER

BRISBANE The defendants having appeared to the Writ of Summons

herein and the plaintiff having applied for summary 

judgment under Order 18A Rule 1 of the Rules of Court 

AND UPON HEARING on the Nineteenth day of August 1982 

Mr. Pincus of Queen's Counsel with him Mr. Robin of 

Counsel for the plaintiff and Mr. Skoien of Counsel for 

the defendant AND UPON READING the Summons filed on the 

Twenty-eighth day of July 1982, the affidavit of HOWARD 

BEACONSFIELD filed on the Nineteenth day of August 1982 

by leave, the affidavit of JEFFREY DOUGLAS JOHNSON filed 

on the Nineteenth day of August 1982 by leave, the 

affidavits of MARGARET MARY CUSSAN filed on the Sixth

day of August 1982 and the Twelfth day of August 1982, 
J.D JOHNSON AND COMPANY,
Solicitors, the affidavit of MICHAEL FREDERICK ELLIOTT filed on the 
Level 8,
MLC CentreJX Sixth day of August 1982 and the. affidavit of LINDA 
239 George Street, 
BRISBANE. Q. .4000. LORRAINE PHELPS filed on the Sixth day of August 1982

-. '• -' H •'•

Tel'; 229 6811 "(RKJ) IT IS THIS DAY DECLARED that the agreement between the
y. ./;.v---.: ;< . . -••
X;;w ;".-;'-' plaintiff as vendor and the defendant as purchaser being

the agreement dated the Twenty-seventh day of May 1982 

in the Writ of.;.Summons mentioned ought to be specifically 

performed and carried into execution and IT IS ORDERED

AND ADJUDGED the same accordingly.
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AND IT IS THIS DAY ORDERED that the defendant within 

fourteen days of today do pay into Court to the credit 

of this action the balance purchase price due under 

the said agreement, namely $133,650.00, together with 

interest upon the said balance purchase price in the 

sum of $58.59 per day for each and every day from (and 

including) 26th June 1982 until (and including) the 

date when such payment into Court 'shall be made 

AND IT IS THIS DAY FURTHER ORDERED that an account be 

taken if either party by its solicitors shall so 

require by written notice to the other party's 

solicitors given within three calendar months of today's 

date as to the adjustment of rates taxes and outgoings 

provided for in the said agreement

AND IT IS THIS DAY FURTHER ORDERED that the party by 

whom any sum shall be found payable to the other on 

the taking of such account pay such sum within seven 

days of the taking of such account by such party to 

the other party's solicitors

AND IT IS THIS DAY FURTHER ORDERED that within fourteen 

days after production of the receipt for payment into 

Court as aforesaid to the plaintiff.'s solicitors, the 

plaintiff execute and deliver to the solicitors for 

the defendant a Memorandum of Transfer in registerable 

form of an estate in fee simple in Lot 52 on Building 

Units Plan No. 4993, free of all encumbrances, such

. = ""'; x^ transfer to be in favour of a transferee to be nominated
\i 

l'' -i v'.-A by the defendant in writing upon or prior to the
i '. .: ' ••-• i
\'.'. -:'•' production of the receipt as aforesaid, otherwise to
\--:-- :::'''

"v. . •' be in favour of the defendant; AND that the plaintiff 

do at the same time deliver to the solicitors for the 

defendant the Certificate of Title to the said Lot 52
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free from all encumbrances and any other documents 

necessary to enable the transferee to become registered 

as proprietor of an estate in fee simple in Lot 52 on 

Building Units Plan 4993 free of all encumbrances; 

AND that the plaintiff do at the same time deliver 

vacant possession of the said Lot to the defendant 

AND IT IS THIS DAY FURTHER ORDERED that the plaintiff 

be at liberty to apply•at any time and from time to 

time on notice to the defendant for an order for the 

payment out of Court to the solicitors for the plaintiff 

at such sum or sums as may be necessary to discharge 

any encumbrance upon the said Lot 52 or to gain 

possession of the relevant Certificate of Title in 

order to perform its obligations under the said 

agreement or this order.

AND IT IS THIS DAY FURTHER ORDERED that the plaintiff 

do recover its costs of this action including the 

costs of the application for Judgment to be taxed. 

AND IT IS THIS DAY FURTHER ORDERED that any party be 

at liberty to apply as it may be advised, and that 

leave be reserved to all parties to move for the 

making of such further orders for the purpose of 

specifically performing the said agreement as 

circumstances may require.

AND IT IS THIS DAY FURTHER ORDERED that if a Notice 

<^' Appeal is lodged within fourteen days of today's 

date there be a stay pending the determination of such 

appeal. ,• . -' .>'~~x

By the Court

cpTTty Registrar.

-65- Order of Primary Court



No. 25 - Reasons for Judgment of 
Full Court of Supreme 
Court of Queensland 
pronounced by The Chief 
Justice and Matthews and 
McPherson JJ. 
Dated 10 February 1983.

OF QUiC?JKSLAHp_

Writ No . 2969 of 1 982

BETWEEN:

SUNBIRP PLAZA PTY. LTD,

(3^1a.intiff) 
(Respondent)

AND:

BOHETO FTY. LTD. •

(Appellant)

THE CHIEF JUSTICE 
MATTHEWS J. 
McPHERSON J.

Judgment delivered by The Chief 
Justice, Matthews J. and McPherson J. 
on the 10th February, 1983.

"APPEAL DISMISSED WITH COSTS."

Reasons for Judgment 
of Full Court of 

-66- Q'land



IN Till'] SUPREME COURT 

OF QUEENSLAND

SUriBIRD PLAZA PTY. LTD.

-and- 

BOHETO PTY. LIMITED

' No. 2969 of 1982

(Plaintiff) Respondent

(Defendant) Appellant

JUDGMENT THE CHIEF JUSTICE

Deiivexea me day of February, 1983

I agree that the appeal should be dismissed for the reasons 

given by McPherson J. I agree with those reasons except for one 

matter which makes no difference to.the order proposed by him. 

I have reached the conclusion.that, in the circumstances of this 

case, there has not been a failure on the part of the respondent to 

comply with the requirements of s.49(2) (e) of the Building Units and 

Croup Titles Act 1980 ("the Act").. This provision is to the effect that 

the written statement shall "set out or be accompanied by the by-laws 

in force in respect of the plan or the proposed by-laws in respect 

of the proposed plan". The,statement is the eleventh schedule to the 

contract, that schedule being headed "STATEMENT BY ORIGINAL PROPRIETOR

PURSUANT TO SECTION 49 OF THE-'BUILDING UNITS AND GROUP TITLES ACT
- ". -/•' 

1980V", and para. 5 of the statement reads "BY-LAWS: In accordance
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with the third schedule to the subject agreement subject only to the 

provisions of condition 8(h)(i) of the subject agreement". That 

condition reads as follows:-

11 The purchaser agrees that on registration of the Building 
Units Plan the Vendor as sole proprietor may:-

(i) Amend the By-Laws of the Body Corporate in 
accordance with the amendments set out in the 
Third Schedule hereto emd any variation thereon 
as may in its sole discretion seem desirable 
PROVIDED HOWEVER that the Vendor shall make no such 
further amendment as shall materially prejudice the 
interests of the Purchaser."

The third .schedule to the agreement is headed "PROPOSED ALTERATIONS 

TO THIRD SCHEDULE BY-LAWS" and commences with the words:- "In 

accordance with the provisions of Clause 8(h)(i) of the Agreement, the 

Vendor shall as sole proprietor upon registration of the subject 

Building Units Plan add to the Third Schedule By-Laws as set out in 

the Act the following By-Laws !: . There then follows a set of 25 by-laws. 

In my opinion the eleventh schedule statement clearly and unequivocally 

designates or identifies the by-laws which are in force in respect ' 

of the relevant building units plan. The third schedule to the 

agreement, read with para. 5 of the statement, makes it plain, in 

my opinion, that the 25 new by-laws are being added to the by-laws 

which are contained in the Third Schedule to the Act. Clause 8(h) (i) 

constitutes an agreement by the appellant purchaser that the respondent 

may amend the by-laws on the registration of the- plan in accordance 

with the third schedule, and the third schedule constitutes an agreement 

or undertaking by the respondent vendor that it will so amend the 

by-laws.

It was submitted that, ,in order to comply with s.49(2) (e) of the • 

Act, all of the by-laws must be either attached to the statement or 

delivered with it,and reliance was placed upon the judgment of the 

High Court in Evans v. Crichton-Biowne (1981) 55 A.L.J.R. 287, at p. 291.
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There the Court was concerned with s.l05(a) of the 

Electoral Act 1918 , as amended, which provided that every petition 

disputing an election or return shall "set out the facts relied on 

to invalidate the election or return". Three proceedings under that 

Act were each commenced by a separate petition, and one petition 

(that of Evans) in para. 30 of it stated that "Full particulars 

of such statements have been given in other petitions presented to 

this Honourable Court". It appears from the reasons of the Court 

(at p. 288) that, in the course of the hearing, counsel for Evans 

did not attempt to support para. 30. In its reasons for judgment
*

the Court said, at p. 291:-

"Paragraph 30 of the petition of Mr. Evans incorporates 
by reference the contents of other petitions, and 
does not set out the statements of which complaint 
is made. In that respect the petition does not comply 
with the provisions of s.!85(a) ......".

In my opinion, the facts in Evans v. Crichton-Browne are. distinguish­ 

able from those in the present case. There the petition merely attempted 

to incorporate facts by reference to those stated in separate 

petitions instituting separate proceedings, whereas here the written 

statement refers clearly to by-laws "in accordance with the third 

schedule to the subject agreement". The statement does, as is 

permitted by the Act, "form part of" the agreement (s. 49 (3) (b) ) , and 

I can see no reason why regard may not be had to the other parts of 

the agreement in order to ascertain what are the by-laws made 

applicable to the plan or proposed plan.

Had the eleventh schedule to the agreement stated with sufficient 

clarity that the by-laws were "in accordance with those contained 

in the Third Schedule to,the.Act", I consider that it would have 

complied with the provisions of s.49(2)(e). I do not think that the 

words "set out" in the context of the Act, mean "set out in full". 

Subrsection (2) of s.49 should be read together with sub-s. (3) (b) and
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ss. 30 and 49(4)(b) of the Act. Section 30(1) provides that,

except as provided in the section, the by-laws set forth in the

Third Schedule shall be the by-laws in force in respect of each

plan. Section 49(4)(b) requires that an original proprietor who

has given a statement in writing to the purchaser in respect of the

sale of a lot and who, before the registration of that purchaser

as the proprietor of the lot, makes a by-lav; other than one which

is the same as a proposed by-law that was set out in or accompanied the

statement given to the purchaser, amends, adds to or repeals any

by-law, the original proprietor shall forthwith give to the purchaser

notice in writing "disclosing full particulars thereof".

The several phrases used in s.49(2), namely, "clearly identify" 

the lot, "state" the names and addresses, "set out" the lot 

entitlement, "set out" any management agreement, "set out" the by-laws, 

"state"the date on which the statement is given, and the words used 

in s.49(4) "notice in writing disclosing" full particulars disclose 

a legislative intention that the purchaser of a lot shall be given 

such information which it is considered desirable that he should 

obtain. When the statement forms part of the contract itself, as 

in this case, it seems to me that the purchaser has been given 

all the necessary information as to the contents of the by-laws. 

It is not without significance that s.31-provides that where any lot 

is leased otherwise than to a proprietor of a lot, the lessor shall 

"provide the lessee ........ with a copy of the by-laws for the time

being in force in respect of the plan". The significance of this 

wider provision - "a copy of the by-laws" - is that a lessee would 

not necessarily have seen a copy of the original s.49 statement 

or a copy of the original contract of sale.

We were referred to dictionary definitions of the phrase "set out", 

but little help can be gained from this loosely and widely used 

expression in the construction of the meaning of ordinary words in
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a .statute dealing with arrangements or information of a commercial 

nature to be made or contained in contracts of sale. However, I 

mention that one of the meanings of the phrase in the Oxford English 

Dictionary (Vol. IX p. 545) is "To declare, proclaim, show forth, 

reveal", in Webster's New International Dictionary (2nd Ed.) (Vol. 2 p. 

2291) one meaning is "To recite, describe, or state at large; as 

facts carefully set out", and in the Macquarie Dictionary (p. 1576) 

one is "To state or explain methodically". If anything, such 

definitions support the view that general words and phrases should 

be construed in accordance with the legislative intention.

In my opinion, the eleventh schedule to the subject agreement 

described or explained adequately to the appellant what were the by-laws 

in respect of the material building units plan.
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IN THE SUPREME COURT
OF QUiSENrAMj) No. 2969 of 1982

Plaintiff

(Respondent. ) 

A UP:

DOHE70 PTY. LTD.

Defendant 

(•Appellant ) 

JUDGMENT - ' MATTHEWS J.

Dated the /C- day of J^-^C 1983.

I have had the advantage of reading the reasons for judgment 

of McPherson J. and because in the course of those reasons the 

relevant sections 'of the Building Units and Group Titles Act'1980 

(the Act) and the facts relevant to the appeal are detailed, it 

is unnecessary for me to set them out. I agree with MePhsrson J.

that the appeal should be dismissed for the reason that the atterrip
i . 

by, the appellant to rely on rights conferred on it by s. ^9(5)
• i • • 

of the Act, is unsupported by evidence- which would bring it within

the terms of thst subsection. In ray opinion a person 'desirous
i , . •

of making use of that subsection becomes aware of the proprietor's 

failure to comply with s. 39(2) of the- Act when he knows the facts 

which disclose a breach.

I also agree with His Honour's conclusion (and his reasons 

for that conclusion) that in the instant case there had been a 

failure by the respondent .to "set out" in the section *49 statement 

the by-laws in force' in, "respect of the plan; in these circumstanc 

it may be unnecessary for me to discuss the further matters raised

on the appeal but I do so because in respect of some of then, rw
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vjcv:s differ frorr, those expressed by Hcrhcrson J. I would 

raent ion in passing the appe 11 ant' s subnission to us tha t the 

learned Judge of first instance.should, because of the complexity 

of the matter have refrained frc~ coming to any conclusions and 

should have sent it to trial. Such z submission to an appellate- 

Court v:hich hears the merits argued has little appeal but in 

any event it does not seem to me that the discretion of His Honour 

in any v;ay miscarried.

Except in those cases v.'here an accompanying document 

containing particulars or .details is permitted by the Statute, 

1 think that the statement contemplated by s. -49 of the Act 

is to be self -contained in the sense that where given before 

any contract is signed by the purchaser or given to the purchaser 

as part of the contract accepted by him, it must within its own 

confines give the information required by s. 49(2) of the Act. In 

my opinion the original proprietor is not free to give that informatio: 

as part of the contract by giving it in such a way as will require 

the purchaser to look for it throughout the; tendered contract, but

this does not mean that he may not identify the lot by reference.t •

as was done in this case.

The relevant difficulties of the section arise because 

pursuant to s. 49(2)(f) the proprietor is .to state the date on 

which the statement is given and because s. ^9(3) enables the 

giving of a statement before the signing'of a. contract by the 

purchaser, (which clearly'envisages a separate document complete 

in itself) whilst allowing as an alternative that tht, statement forra 

part of the contract. This/Alternative is provided by s. 49(3)(b) 

which, vhen regard is had to s. WO, must be understood as providing 

another means of giving the required statement.- There is little
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room to doubt that the statement (whichever means of giving it- 

be adopted) is not "given" to a purchaser until it is received h>y 

him and therefore if the correct date of giving the statement is 

to be a matter of certainty, (again whichever means of giving it 

be adopted) the original proprietor and the prospective purchiisc-r 

would need to be in each other's presence when the statement is 

given.- This would make for an absurd situation and to avoid it I 

would suggest that the requirement of stating the date of the
4•giving of the statement would be satisfied by some circumlocution,

» •

in a forrr. such as "this statement is made on (giving the date) 

and will be given on the date of its receipt by the purchaser". 

I appreciate the awkwardness of this approach and adopt it only 

to avoid what in many cases would render compliance with the 

section impossible.

Because, as I have said, the 'section contemplates a statement 

complete in itself, neglect to supply the address of the proprietor 

within it, amounts to non-compliance with s. ^9(2). I appreciate,
•- !

with respect, the force of the argument that in the circumstances
!i

one would consider-the address to be stated in the light of- the'; '
purpose of the requirement of the Statute (Blackwell v. England) 

(1857) 8 E. & B. 5^1, 120 E.R. 202) and 'having regard to Cl. 19

of the contract, the address for service of the parties may welli
be the address of their solicitors but one comes back to this, 

that the address is not in j: the statement and I do not see that 

it is to the point that one should then look at the solicitors' 

address elsewhere in the .contract, with the object of filling the 

gap created by the omission from the statement.
•
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IN THE SUPREME COURT 

OF QUEENSLAND

No. 2969 of 1982

BETWEEN:

SUNBIRD PLAZA PTY. LTD.
(Plaintiff) Respondent

-and-

BOHETO PTY. LIMITED
(Defendant) Appellant

JUDGMENT - McPHERSON J.

Delivered the. day of 1983.

This is an appeal against a judgment of G.N. Williams A.J. 

(as he then was) by which Has Honour ordered specific performance 

of a written contract dated 27th May, 1982 for the sale by the 

plaintiff as vendor (who is the respondent to this appeal) to 

the appellant defendant as purchaser of a building unit no. 14A, 

being Lot 52 in a building units plan which the vendor proposed 

to register under the Building Units and Group Titles Act 1980 

("The Act"). The application for judgment was made pursuant to 

0.18A of the Rules of the Supreme Court which since 1965 have 

provided for summary judgment for specific performance. The 

application was heard in Chambers by His Honour/ who delivered 

a reserved judgment some four weeks later.

The submissions before'the learned judge and in this court 

raised once again the question of the proper interpretation of 

s. 49 of the Act as well as the further question whether the
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requirements of that section had been complied with in the 

instant case. The material provisions of s. 49 are as follows

"49. (1) An original proprietor shall give to 
the purchaser of a lot or of a proposed lot a statement 
in writing in compliance in every respect with the 
requirements of this section.

(2) A statement in writing under this section 
shall -

(a) clearly identify the lot or proposed 
lot to which the statement relates;

(b) . state the names and addresses respectively 
of the original proprietor and the 
purchaser;

(c) set out or be accompanied by particulars
of - 

(i) the lot entitlement of every lot and
the aggregate lot entitlement; or 

(ii) the proposed lot entitlement of every 
proposed lot and the proposed 
aggregate lot entitlement;

(d) set out or be accompanied by details of - 
(i) any management agreement that the

original proprietor has entered into 
in respect of the plan or proposed 
plan; and 

(ii) any existing agreement for service
or maintenance of the common property 
or any part thereof, 
including the terms and conditions 
of that agreement and the estimated 
costs thereof to the proprietor of 
each lot;

(e) set out or be accompanied by the by-laws 
in force in respect-of the plan or the 
proposed by-laws in respect of the 
proposed plan;

(f) state the date on which the statement 
is given; and

(g) be signed'by the original proprietor
or on his behalf by a person authorized 
in writing by the original proprietor 
,in that regard.
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(3) A statement in writing under this section 
shall -

(a) be given by the original proprietor to
the purchaser before the purchaser signs 
any contract, agreement or document 
whatsoever legally binding or intended 
to bind the purchaser legally in respect 
of the sale; or

(b) form part of a contract, agreement or 
document referred to in paragraph (a).

(5) If the original proprietor fails to give to a 
purchaser -
*

(a) a statement in compliance in every respect 
with subsections (1), (2) and (3); or

(b) ...

the purchaser may void the contract, agreement 
or other document signed by him in relation to 
the original proprietor by notice in writing 
given to the original proprietor within 30 days 
after he first becomes aware of the failure ..."

Before us it was submitted by Mr. de Jersey Q.C. for the 

appellant purchaser that the vendor, who within the meaning of 

the section was the "original proprietor", had failed to give 

to the latter a statement in compliance in every respect with 

the requirements of s. 49. The four respects in which the 

vendor was said to have .fallen short of its statutory duty 

are: (1) failure clearly to identify the lot or proposed 

lot: subs.(2)(a); (2) failure to state the address of the 

original proprietor: 'subs.(2) (b); (3) failure to set out 

the by-laws or proposed by-laws in respect of the plan or 

proposed plan: subs.(2)(e); and ('4) failure to state the 

date on which the statement was given: subs.(2)(f). in 

consequence of all, or one or more of these deficiencies, the

purchaser was pursuant to s. 49(5) said to be entitled to
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and had given, within 30 days of its becoming aware of the 

failure or .failures to comply with the statutory requirements, 

written notice of his election to "void" the contract, and 

consequently was not liable in respect thereof. It was also 

argued that, because similar submissions had been advanced 

before the judge and raised difficult questions of law, the 

judge had wrongly exercised his discretion in determining those 

questions as he did on an application for summary judgment, 

instead of ordering that the action be sent for trial in the 

ordinary way.

It is convenient to deal" first with the last of these 

grounds of appeal. Difficult questions of law frequently 

arise in matters before the judge sitting in Supreme Court 

Chambers. There is authority for saying that in such instances 

the judge has a discretion which he may properly exercise by 

declining to determine such matters of law in Chambers for 

reasons such as pressure of work, the complexity of the issues 

involved, or the quality (or lack of it) !of the submissions 

presented by counsel. But to require tha't a judge should

invariably refrain from determining whatj,are said to be
i
r

difficult questions of law in Chambers, even though he may
i

be ready, willing and able to undertake ,the task, is to deprive 

him of the d£:X-retion which the Rules unquestionably confer 

upon him in relation to such matters. The only likely result 

of this form of enforced judicial inertia is the kind of lengthy
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and unnecessary delay that is traditionally identified with 

a denial of justice. However, whatever may be the merits or 

demerits at first instance of the course urged by the 

purchaser, the repetition of that submission before an appeal 

court tends to be self-defeating. If the true complaint is 

that the circumstances and atmosphere prevailing in Chambers 

are not conducive to clarity of argument or judgment on 

matters of law, then on appeal the purchaser has all the 

advantages that he previously hoped for from a formal trial :. 

In place of a trial before only one judge, the appellant now 

has the advantage of a determination by three. In Theseus 

Exploration N.L. v. Foyster (1972) 126 C.I,.R. 507, which was 

the principal authority relied upon in support of the 

submission on'this point, the High Court determined finally 

an application for summary judgment which had raised 

questions of law of some difficulty. In doing so, the court 

reversed the decision of the primary judge, and ordered that 

judgment be entered in favour of the plaintiff for the sum 

claimed, Stephen J. remarking that "it would be contrary to 

good sense and to justice now, after full argument, to permit 

the action to go to trial in the Supreme Court, followed 

perhaps by an appeal". In the present cage we should, if 

we are not in any event bound to do so, follow that precedent. 

Before turning to the matters of substance in dispute, it 

is desirable to refer briefly to the contract itself. It is 

.in a printed form, which, although not perhaps standard, may
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nevertheless be said to be typical of the contracts now in 

common use in Queensland for the sale of units, whether already 

constructed or to be constructed. It embodies on the first 

page of the document a date, which as I have said is 27th May, 1981; 

the name of the vendor; of its agent; and of the purchaser, 

together with the address of the latter, and particulars of 

the unit sold. By cl. 3 of the contract settlement is to take 

place within 14 days after notice from the vendor or its solicitors 

that the relevant .building unit plan (which has the effect of 

creating the-lots and associated common property) has been 

registered in the Titles Office. In accordance with the practice 

followed in Queensland, time is expressed to be of the essence 

of the contract: cl. 10. Clause 19 authorizes the sending of 

notices "to be given [pursuant] to the provisions of" the contract 

to the address of the usual place of business of the solicitors 

for the parties. Incorporated at page 12 of the contract, and 

forming the eleventh schedule thereto, is a "statement by 

original proprietor pursuant to section 49 of the Building 

Units and Group Titles Act 1980". This schedule contains 

provision for the insertion of particulars in conformity, 

with the requirement of s. 49 of the Act, and it bears the 

date 27th May, 1981 above a signature which, it appears not 

to be disputed, is that of an attorney for the vendor acting 

under general power of attorney dated 20th May, 1981. It is 

necessary that the schedule be here set out in full; but, before 

doing so, it is relevant to observe that the eleventh schedule 

occupies only part of the page on which it appears; it is 

••followed on the same page by a brief twelfth schedule, and
•

then by the testimonium embodying the signatures of the
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parties, and by the name, address, postal address, and telephone 

number, of the solicitors for the vendor. The eleventh schedule 

is in the following form and terms:-

" ELEVENTH SCHEDULE

STATEMENT BY ORIGINAL PROPRIETOR PURSUANT TO SECTION 49 OF THE 
'BUILDING UNITS AND GROUP TITLES ACT 1980

IDENTIFICATION OF UNIT:

3.

4.

ORIGINAL PROPRIETOR:

PURCHASER:

Name:

Address:

LOT ENTITLEMENT:

5. BY-LAWS:

TOTAL UNIT ENTITLEMENT 

UNIT 14A ENTITLEMENT

6. EXISTING AGREEMENTS 
FOR SERVICE OR 
MAINTENANCE OF 
COMMON PROPERTY:

Unit A on 14TH Floor as identified 
in sketch plan in subject agreement 
(where Building Units Plan has been 
registered, Lot 52 in Registered 
Building Units Plan No. ) .

SUNBIRD PLAZA PTY. LTD.

BOIIETO PTY LTD

31 COOLONG ROAD VAUCLOSE NSW

In accordance with the second 
schedule to the subject agreement.

In accordance with the third 
schedule to the subject agreement 
subject only to the provisions 
of condition 8 (h) (i) of the 
subject agreement.

V

165 MANAGERS' REMUNERATION PER ANNUM i[,
2 PRO RATA SHARE OF MANAGERS 
REMUNERATION PER ANNUM

' ' 
Any existing agreements in writing
for service or maintenance of the 
common property or any part thereof 
other than the management agreement 
•are annexed hereto together with a 
schedule of the cost thereof to 
each proprietor on the basis of 
the unit entitlement.

Reasons for Judgment 
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Where an existing Agreement for 
such service or maintenance of 
the common property has been 
entered into but is not in writing 
then details thereof are annexed 
hereto together with a schedule 
of the cost thereof to each 
proprietor on the basis of unit 
entitlement.

7. DATE OF THIS STATEMENT:

SIGNED on the day abovenamed 
for and on behalf of the 
original proprietor by its 
Attorney duly authorised for 
that purpose:

2?th May 1981

(signature)

Written vertically in the left hand margin oppo'site the 

eleventh schedule and signed or initialled are the words 

"Mo management agreement entered into at the date of this 

contract". Nothing turns on this addition, which was 

evidently inserted in response to the provisions of s. 49(2)(d). 

Of the four alleged deficiencies relied on by Mr. de Jersey 

the first is the lack of clear identification of the subject 

lot. The eleventh schedule records it as unit 14A. On the 

first page of the contract the unit sold is also identified 

as No. 14A and, more fully, as Lot 52 on the building units 

plan, floor 14th, with floor plan "in accordance substantially

with the plan in the eighth schedule hereto and edged in blue.
. ' -*' 

The said plan is incorporated in this Agreement for identification

only". It is conceded that the appropriate edging in blue appears 

on the plan in the eighth schedule. However, two points are
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made about the foregoing means of identification of the lot 

in question. The first is that it does not indicate the 

location of the unit, or, more accurately, the building of 

which the unit forms a part, in relation to the land on which 

that building stands. This it is said, means that it cannot 

be determined where, in relation to the points of the compass, 

the unit is located. However, there are, in the case of a 

building not yet constructed, obvious difficulties in describing 

and identifying the.precise compartment of airspace into which 

the constructe-d unit will fit, and I am satisfied that by 

s. 49(2)(a) the legislature does not require this to be done. 

The lot is sufficiently identified by the unit number, lot 

number, the floor on which it is intended to be, and the 

detailed drawing contained in the eighth schedule. That is not 

to say that a purchaser has no need to be, or in the present 

case has not been, informed of the geographical aspect of the 

unit which he has agreed to buy. Ordinarily one would expect 

him before contract to make inquiries or perhaps ask to see a 

plan of the building to determine its location on the land. 

But it is quite a different matter to suggest that the 

incorporation of such information is required in order to 

"identify" the lot. In my opinion, s. 49(2)(a) does not 

impose such a requirement.

The second point is of somewhat greater consequence. It 

is that what is contemplated by s. 49 is a statement which is 

"self-contained"; that is to say, one which contains within 

its physically discernible^iimits each of the matters required
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to be stated by paragraphs (a) to (f), and which is also signed 
in conformity with s. 49(2)(g). However, the section does not, 
as do some other similar legislative provisions such as*those 
found in the Auctioneers and Agents Act 1971-1978, expressly 
require that the relevant statement or statements be located in 
a single place or on a single piece of paper without the 
addition of other matter. An argument for implying such.a 
requirement might perhaps arise if, as in the case of that 
other legislation, the statement was capable only of being 
"given". But s. •49(3)(b) enables the statement or 
statements to "form part of the contract, agreement or 
document" legally binding the purchaser in respect of the 
sale, and it was this course that was followed in the case 
of the present contract. There is no necessary inconsistency 
with the requirements of s. 49(2)(a) to (f), if the relevant 
statements appear in different places in the contract, either 
by express reference to particular schedules; or even without 
such reference; although in the latter instance it may be that

\ iburying the required matter in fine print at an unexpected
li place in the contract, where it could not readily be discovered,iiwould have the consequence that it was notj a "statement" 

within the meaning and. intendment of the legislation.
The second of the alleged deficiencies consists of the 

failure to state, as required by s. 49(2)(b), the address 
of the vendor as original proprietor. There is some authority
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for saying that the word "address" in a statute prima facie 

refers to postal address: cf. R. v. Bishop [1959] 2 All E.R. 

78v, 791. But at least where the statutory requirement is that 

an address be stated, the meaning of the word is to be determined 

by the express or implied purpose of the requirement in question: 

see Blackwell v. England (1857) 8 E. & B. 541; 120 E.R. 202. 

Viewed in that way, it seems unlikely that what was here 

required was a residential address, or in the case of a corporate 

proprietor its registered address, which might well be in Hong 

Kong or even further afield. What the judge accepted here, 

and what I decided in a similar case of Sunbird Plaza Pty. Ltd. 

v. Aurisch Investments Pty. Ltd, (no. 3518/1982; unrep. 16/11/82), 

is that the purpose of the requirement in s. 49(2)(b) that
^

the original proprietor's address be stated is to identify a 

place to which a notice under s. 49(5), or other notices or 

communications under the contract, can be effectively directed. 

On this footing, and in the light of cl. 19 of the contract, 

it appears to me, as it did in the foregoing case and to His 

Honour in this, that the statement on p. 12 of the name and 

address of the vendor's solicitors is, for this purpose, a 

sufficient compliance with s. 49 (2)(b).'

I propose momentarily to pass over the third matter of 

complaint and come to the fourth, which is that, contrary to 

s. 49(2)(f), there was a failure to state the date on which 

the statement was given. Superficially this complaint is.a 

little perplexing because-."the eleventh schedule has as the
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tldate of this statement" the date 2?th May 1981, which 

incidentally is also the contract date. However, the 

submission rests in part upon the fact that 2?th May 1981 is 
not expressly stated to be the date on which the statement 

was "given", even if it is the date which the statement bears; 

and in part also upon the circumstance that the purchaser 

executed the contract documents (and presumably returned 

them) within a "couple of days" of their receipt through the 

post in New South Wales under cover of a letter dated 3rd April 

1981 from the vendor's agent (see paragraphs 3 and 4 of 

M.M. Cussan's affidavit). At the date of such receipt the 

contract had not been signed by the vendor (para. *J of that 
affidavit), and the only reasonable conclusion.therefore is 

that formally the contract was not concluded until at the 

earliest, the vendor signed it, or at the latest when the 

fact of its having done so was communicated to the purchaser.

The date of the contract is, on ordinary principles, 

presumed to be the date (2?th May 1981) that it now bears 

unless and until the contrary is demonstrated. No attempt 

has been made to challenge the contract date or to suggest that 

it is not the date on which the contract was concluded. That 

being so, 2?th May 1981'is necessarily also the relevant 

date for the purpose of s. 49(2)(f). This is because the 

vendor here chose the course of making the statement "form 

part of the contract" in accordance with s. 49(3)(b) instead 

of giving it before any contract, etc., was signed by the
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purchaser in accordance with s. i<9(3)(a). It would be 

impossible for a statement under s. 'I9(3)(b) to be given 

before the contract is concluded because, until it is concluded, 

there will be no contract of which it can "form part". And 

to attempt to incorporate it after the conclusion of the 

contract will involve the risk that the contract itself will 

be rendered void, or voidable by the purchaser, on the ground 

of material alteration. It was for these reasons that in 

Brisbane Unit Development Corporation Pty. Ltd, v. Winshaven^ 

Investments Pty. Ltd. (No. 3025/1982: unrep. 5/11/82) I 

reached the conclusion that the date required to be stated by 

s. 49(2)(f) cannot be other than the date of the contract. If 

this means that such date may be different from the date on 

which the statement was "given" (assuming that to mean 

"delivered"), then it is consistent with the terms of s. 49(3)(b), 

which provides not that the statement be "given" as under s. *J9 

(3) (a), but that it "form part of the contract". 'If in 

this respect there is a resulting inconsistency between the 

terms of s. 49(2)(f) and s . W3)(b), then that inconsistency 

should be resolved by reading the former as subject to the 

latter provision.

The final, which is the third, deficiency alleged is the 

failure in accordance with s. H9(2)(e) to set out the by-laws 

or proposed by-laws, or to ensure that they accompanied the 

relevant statement. 'It is not in dispute that all that was 

done by the vendor .was to set -out in the third schedule to the 

contract the "proposed alterations to third schedule by-laws". 

The third schedule last referred to is the Third Schedule to the
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Act, although the contract fails to make this clear. Section 

30(1) of the Act provides that the by-laws set forth in that 

Schedule shall, except as the section provides, be the by-laws 

in force in respect of each building units plan. Those by-laws 

may be amended by special resolution of the body corporate: 

s. 30(2). Because in the early stages after registration of 

the plan the original proprietor may be the only member of 

the body corporate, it is possible for him to amend the by-laws 

so as to ensure that they serve his interests alone. It was 

no doubt because of this that s. 49(2)(e) and s. 49(4)(b) 

impose the requirements which they do. It may have been the 

awareness of this that led the framer of- the present contract 

to set out only those by-laws or alterations which added to 

or diverged from the statutory norm. Nevertheless, I do not 

consider it possible, consistently with the provisions of 

s. M9(2)(e), to support the course adopted as being in 

accordance with the requirements of those provisions. Quite
t

apart from the ordinary meaning of "set out",: (as to which, 

see Evans v. Crichton-Browne (1981) 55 A.L.«,r .R. 287, 291) 

the logical extension of that method is thap, if no departure 

from the Third Schedule by-laws is proposed', then no by-laws 

at all need be set out in conformity with s. 49(2)(e), and 

that is not what the legislation says. For all that has been 

said against s. 49, it's requirements are at least relatively 

simple to comply with.-..
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My conclusion, although differing on this point from that 

of His Honour, is that the vendor here failed to comply with 

s. 49(2)(e) of the Act in the matter of setting out the 

by-laws. In consequence a right to "void" (which I take to 

mean "avoid") the contract arose under s. 49(5) in favour of 

the vendor, and endured for a period of 30 days after he 

first became aware of the vendor's failure in that regard. 

Much argument was in this case, as it has been in others, 

directed to the meaning of the expression "becomes aware of 

the failure". Does it require or imply, as a condition precedent 

to a loss of the right to avoid, actual knowledge of the law 

and, in particular, of the provisions of s. 49(2) of the Act? 

Or is the rule that everyone, including a purchaser in Queensland 

of a building unit, is presumed to know the law?

In my view the answer to both these questions is in the 

negative. There is no presumption that everyone knows the law 

(cf. Evans v. Bartlam [1937] A.C. 473, 479); if there were, 

it would be readily rebuttable; but, in any event, human 

experience and particularly that of members of the legal 

profession demonstrates that the truth is-otherwise. The 

true rule is that ignorance of the law, particularly in the 

realm of criminal law, ordinarily does not excuse wrongful or 

misguided conduct. Nevertheless, there is, as Mr. Pincus Q.C. 

submitted and I accept, a tendency to construe statutory 

provisions as referring to, yfacts, and not law, when they make
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awareness of illegality relevant: cf. lannella v. French (1968) 

119 C.L.R. 84, 101, 112, 113. It would be surprising if the 

legislature had in the present context intended, in enacting 

s. 49(5), to confer on the purchaser a right to avoid a 

contract for the sale of a unit, costing many tens and often 

some hundreds of thousands of dollars; and to protact that 

right even after he became the registered proprietor (see subs. 

(8) of s. 49) until some unpredictable future date when the 

purchaser became fully versed in the details of s. 49(1), 

(2) and (3) of the Act, of which the precise effects are only 

now being worked out by the courts.

I therefore reject the argument that a purchaser does not 

"become aware of the failure" of the original proprietor to 

comply with those subsections simply because he does not know 

of the requirements which in law they impose. The problem does 

not, however, end there because the words in s. 49(4) seem
II

to require as a minimum that the purchaser: should at least be
i

aware of the fact.that the statutory particulars are not • 

stated, or in this case that the by-laws were not set out in 

full. In this connexion, we were invited by Mr. Pincus to 

act on a remark of Sir George Jessel to the effect that there 

is a presumption that "when a man signs a document he is 

acquainted with its contents": Re Cooper (1882) 20 Ch. D. 611, 

629. Such a presumption would certainly be contrary to

universal human experience,., and I am not satisfied that this
,y

isolated dictum even of the learned Master of the Rolls can

-90- Reasons for Judgment
of gull Court of QTand 
(Me there on «T.")



- 17 -

be regarded as establishing any such presumption or proposition. 

A person is bound by a written but unread contract which he 

has signed, not because of any supposed presumption that he 

has read it or is acquainted with its terms, but because, by 

signing it, he manifests his assent to the terms it contains 

(see Roe v. R.A. Naylor Limited [1917] 2 K.B. 712, 716, per 

Atkin J.), whether or not he has read or knows of those terms, 

and subject only to certain exceptional circumstances 

recognized by law such, for example, as give rise to a defence 

of non est facturn or operative mistake'in the law of contract. 

The present case therefore is not one in which -it can be 

said that the purchaser can, by reason of its having executed 

the contract documents in early April 1981, be presumed to 

know the contents of the Third Schedule or its deficiencies. 

On the other hand, I do consider that the purchaser, who is 

otherwise admittedly bound by the contract, is obliged, if 

he wishes to rely on his having avoided it pursuant to s. 49(5), 

to establish that he elected to do so within 30 days of his 

becoming aware of the relevant failure to comply; and here this 

means within 30 days of having become aware of the fact that 

the third schedule to the contract fa-iled to set out the 

proposed by-laws in full. Of this there is not the least 

evidence. The purchaser's Solicitor first came into possession 

of the executed contract on 1st June 1981. It was not unt.il 

18th June in the following .year that he discussed with the 

purchaser the alleged deficiencies in the statements under 

s. 49 and received instructions to give the notice of avoidance,
i
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which was dated and served on the vendor on 24th June 1982. 

Whether, during the interval of over a year between receipt 

of the contract and service of that notice, the vendor did 

or did not become aware of the fact that the by-laws were 

not set out does not appear from the affidavits filed on 

its behalf. This led me to wonder whether, in these 

circumstances, the defendant might not be entitled to leave 

to defend; but, I accept the submission that a duty rests 

upon a defendant who, in resisting summary judgment, relies 

on facts giving rise to what is said to be a triable issue, 

to demonstrate the existence or at least the possible existence 

of those facts. Otherwise a trial may be ordered for the 

purpose of determining issues that do not exist, or which 

insidiously creep into existence only after the action is 

sent for trial. In my opinion, the judge who heard the 

application was, on the material placed before him, 

right not to be satisfied that in the terms of 0.18A, r. 3 

there was an issue or question in dispute which ought to be 

tried, or that there ought for some other reason to have been 

a trial of the action.

It follows that in' my opinion the appeal should be 

dismissed with costs.
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No. 26 - Order of Full Court 
of Supreme Court of 
Queensland. 
Dated 10 February 1983.

IN THE SUPREME COURT 
OF QUEENSLAND No. 2969 of 1982

BETWEEN:

AND:

SUNBIRD PLAZA PTY. LTD.

BOHETO PTY. LIMITED

(Plaintiff) 
Respondent

(Defendant) 
Appellant

FULL COURT BEFORE: THEIR HONOURS THE CHIEF JUSTICE 
SIR WALTER CAMPBELL, MR. JUSTICE MATTHEWS AND 
MR. JUSTICE McPHERSON

THE TENTH DAY OF FEBRUARY, 1983

This action having on the Thirtieth day of November 

1982 and the First and Second days of December 1982 

come on for hearing by way of appeal from the judgment 

of the Honourable Mr. Acting Justice G.N. Williams 

pronounced at Brisbane on the Twentieth day of 

September 1982, whereby it was adjudged that the 

agreement between the plaintiff as vendor and the 

defendant as purchaser being the agreement dated the 

27th day of May 1981 and in the Writ of Summons 

mentioned ought to be specifically performed and 

carried into execution and Orders made to give effect 

to that judgment and whereby the defendant was ordered 

to pay the plaintiff's costs of the action and of the 

application including reserved costs to be taxed 

AND UPON HEARING Mr. De Jersey of Queen's Counsel with 

him Mr. Muir of Counsel for the Appellant and Mr. 

Pincus of Queen's Counsel with him Mr. Robin of

Counsel for the Respondent
..-•'"' ^^%J\

IT IS THIS/DAY/ORDERED<tmit the said Appeal be ———————*—————^——p^f N \\ 

dismissed with', costs." r-V;

-'' REGISTRAR
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No. 27 - Order of Full Court of
Supreme Court of Queensland
granting final leave to
appeal.
Dated 2 March 1983.

IN THE SUPREME COURT
OF QUEENSL7\ND No. 2969 of 1982

IN THE MATTER of the Rules 
Regulating Appeals to Her Majesty 
in Council from the State of 
Queensland (Imperial Order in 
Council of 18th October, 1909)

- and -

IN THE MATTER of Applications for 
leave to appeal to Her Majesty in 
Council by BOHETO PTY. LIMITED 
from the judgments and orders of 
the Full Court of the Supreme 
Court of Queensland in action 
number 2969 of 1982 between 
BOHETO PTY. LIMITED, plaintiff 
and SUNBIRD PLAZA PTY. LTD., 
defendant

FULL COURT: BEFORE THEIR HONOURS

THE HONOURABLE MR JUSTICE DOUGLAS 
THE HONOURABLE MR JUSTICE SHEAHAN 

ORDER THE HONOURABLE MR JUSTICE CONNOLLY

The Second day of March 1983

UPON MOTION this day made unto this Court by Mr de Jersey 

of Queen's Counsel with him Mr Muir of Counsel for BOHETO

PTY. LIMITED ("the applicant") AND UPON HEARING Mr Pincus 
-—-—— 
of Queen's Counsel with him Mr Robin of Counsel for

SUNBIRD PLAZA PTY. LTD. ("the respondent")

AND UPON READING the Notice of Motion filed herein on the 

Twentyeighth day of February 1983 and the affidavit of 

MICHAEL SHANE McNAMARA filed herein by leave this day and

(NAN & PETERSON the order of the Full Court made herein this day
.icitors
; Queen Street AND UPON THE APPLICANT BY ITS COUNSEL UNDERTAKING that the
ISBANE 4000

.ephone: 226 0444
defendant will with all reasonable speed take all 

necessary steps^for the purpose of procuring the despatch
*•" V;

m Agents'for: of the Record to England

30NALD /&:r.,COMPANY THIS COURT DOTH ORDER that the appeal to Her Majesty in

Connor' Street Council from the judgment and orders of the Full Court of
-94- Order p;rantinp; final
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the Supreme Court of Queensland made in action number 2969 

of 1982 in this Honourable Court whereby:

1. It was ordered that the appeal of the applicant 

against the judgment of the Supreme Court of 

Queensland pronounced by the Honourable Mr 

Acting Justice Williams on the 20th day of 

September 1982 be dismissed;

2. It was ordered that the applicant pay to the 

respondent its costs of the said appeal to be 

taxed

be allowed to be made.

AND THIS COURT DOTH FURTHER ORDER AND ADJUDGE that the 

costs of and incidental to this motion abide the event 

unless Her Majesty in Council should otherwise order 

AND THIS COURT DOTH FURTHER ORDER AND ADJUDGE that the 

costs of and incidental to this motion be paid by the 

applicant in the event of the said appeal not being 

proceeded with or being dismissed for want of prosecution.

-•C^-e.

""REGISTRAR
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No. 28 - Certificate of Registrar of 
Supreme Court of Queensland 
certifying the Transcript of 
Proceedings,

IN THE PRIVY COUNCIL

No,

ON APPEAL FROM THE FULL COURT
Ofr THE SUPREME COURT OF QUEENSLAND

of 1983

BETWEEN:

BOHETO PTY. LTD.
^Defendant)

-and- 

SUNBIRD PLAZA PTY. LTD.

Appellant

(Plaintiff) Respondent

I, MERVYN JOHN CAMPBELL, Registrar of the Supreme Court 
of Queensland at Brisbane DO HEREBY CERTIFY that this Record 
contains a true copy of all proceedings, judgments and 
orders had or made in this matter so far as the same have 
relation to the cause in which BOHETO PTY. LTD. is the 
Appellant and SUNBIRD PLAZA PTY. LTD. is the Respondent so 
far as the same have relation to the matter of the judgment 
of the Full Court of the Supreme Court of Queensland 
pronounced in Action No. 2969 of 1982 on the 10th day of 
February 1983 and an Index of Reference of all papers and 
documents in the said action (except documents of a merely 
formal character or otherwise immaterial for the purposes 
of an Appeal to Her Majesty in Council), and a list of the 
said formal and immaterial documents which have been omitted.

IN FAITH AND TESTIMONY WHEREOF I 

have hereunto affixed my Seal of 

Office and also the Seal of the 

Supreme Court of Queensland in the 

State of Queenslanda 'f
day of t^L^UX^- One thousand nine

7 
hundred aid eighty-three.

-96- Certificate of Registrar


