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IN THE SUPREME COURIT

OF WESTERN AUSTRALIA Company No. 5 b of 1984

BETMWEE N: FORSAYTH OIL & GAS N.L.

Plaintaff

and

LIVIA PTY. LTD.

3”“huéﬂl Defendant
ORIGINATING ~SUMMONS
(FILED the . :;/0OF day of 'May 1984)

. —

A
8,

vy
. .
e N

LI

LET LIVIA PTY. LTD. of 21 Howard Street, Perth 1n the State

of Western Austral:e within 10 days after the service of 10
r

this summons on 1t, exclusive of the day of such service,

cause an appearance to be entered for it to this summons and

thereafter attend before the Judgé sitting to hear such

summons at such time anc place as shall hereafter be fixed

for such hearing.

This summons 1s issued upon the application of FORSAYTH OIL

& GAS N.L. of C/- John C. Keast, Solicitor, 9th Floor, 4-10

Martin Place, Sydney in the State of New South Wales who

claims:

1. . A declaration that the liability of the Company to 20

the holders of options granted by the Company for

the acguisition of $1.00 shares in the Company

ls:-

Document 1 - Originating Summons
in Action No. 2252 of 1984
(formerly Company No. 56 of 1984):

1 10.5.1984



(a) to grant to such holders, upon
application by them, options to acquire
25¢ shares in the Company, on the basis
that there be one option to acquire one
25¢ share in the Company at a price of
20¢ in exchange for every 10 options to
acquire $1.00 shares in the Company

thereupon surrendered to the Company, or

(b) to issue to such holders, upon their
purporting to exercise_‘an option to 10
acquire $1.00 shares in the Company, 25¢
shares in the Company on Ehe basis that
one 25¢ share in the Company be issued
at a price of 29¢ in respect of every 10

options to acguire $1.00 shares 1in the

Company sought to be exercised.

A declaration that the rights conferred upon the

holders of options to acguire $1.00 shares in the

Company have been varied by the reduction of

capital of the Company effected pursuant to the 20
special resolution of the Company on the 15th

March 1983 so that such holders are entitled to

acqguire one 25¢ share in the Company at a price of

20 cents each for every 10 options to acguire

$1.00 shares in the Company which they may hold.

Docurent 1 - Originating Summons in

Action No. 2252 of 1984 (formerly Company
No. 56 of 1984): 10.5.1984



3. An order for the payment of costs of these

proceedings by the defendant to the plaintiff.

10 #A day of M/?» Y 1984

DATED the

This SUMMONS was taken out by Messrs Muir Williams Nicholson
solicitors for the said plaintiff whose address for service
is 9th Floor, Austmark Centre, 15-17 William Street, Perth.
Tel. 327.5777 Ref. KW KW24

NOTE: If the defendant does not enter an appearance at

the Central Office, Supreme Court, Barrack Street,
Perth within the time above mentioned, and
thereafter attend before the Judge sitting to hear
such summons at such time and place as shall
hereafter be fixed for such hearing, such order

will be made and proceedings taken as the Judge

may think just and expedient.

10

Document 1 - Originating Summons in

Action No. 2252 of 1984 (formerly
Company No. 56 of 1984): 10.5.1984
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IN THE SUPREME COURT ) '
OF WESTERN AUSTRALIA ) Company No. 't  of 1984

BETWEEN

LIVIA PTY. LTD.
Plaintiff

- and -

FORSAYTH OIL & GAS N.L.
Defendant

ORIGINATING SUMMONS

10

(FILED THE Sni DAY OF AUGUST, 1984)
SRR
I &

LET FORSAYTH OIL & GAS N.L. of 111 St. George's Terrace i
- WL L
" Z

ha 1% :r': ':?'_:.‘: Y. i " '
Perth in the State of Western Australia withim Mﬁlm; days
- St

=L
after the service of this Summons on it, gxcldg;ve of the
+ W\

THITTWY
S

day of such service, cause an appearance to be entered for
it to this Summons and thereafter attend before the. Judge
sitting to hear such Summons at such time and place as shall

hereafter be fixed for hearing.

This Summons is issued upon the application of Livia Pty.
Ltd. of 21 Howard Street, Perth in the State of Western
Australia who claims:- 20
(1) An order that this matter be consolidated
with and be heard together with the following
matter namely Company No. 56 of 1984,
Forsayth 0il & Gas N.L. -v- Livia Pty. Ltd.:
(ii) Such orders for the abridgement of time and
otherwise as may be necessary to enable this
matter to be heard together with the matter

referred to in (i) hereof;

Document 2 - Originating Summons in Action
No. 2253 of 1984 (formerly Company No.
4 114 of 1984):3.8.1984



bS]

(iii) In the alternative to the declarations
sought in the Originating Summons filed the
10th day of May, 1984 in the said matter
Company No. 56 of 1984, a declaration as to
the rights conferred upon the holders of
options to acquire $1.00 shares in the
Company, and the liability of the Company in
the event of the exercise of such options, in
the light of the events which have happened.
(iv) Such further or other orders or declarations 10

as the Court shall deem just or necessary.

DATED the day of August, 1984.

TO: The Defendant,

AND TO: Its Solicitors,
Messrs. Muir Williams Nicholson,
9th Floor,

Austmark Centre,
15-17 William Street,
PERTH, W.A. 6000,

If the Defendant does not enter an appearance at the Central © 20

Office, Supreme Court, Barrack Street, Perth within the time
abovementioned and thereafter attend before the Judge
sitting to hear such Summons at such time and place as shall
hereafter be fixed for such hearing such order will be made
and proceedings taken as the Judge may think djust and

expedient.

THIS ORIGINATING SUMMONS was taken out by Messrs. Downing &
Downing, Solicitors for the Plaintiff of 21 Howard Street,

Perth, W.A. 6000.
TEL: 322 3355 REF: MES:RKM 39:5107

Document 2 - Originating Summons in Action

No.- 2253 of 1984 (formerl Company No.114
5 of 1984): 8.1984 o Y



IN.THE SUPREME COURT

OF WESTERN AUSTRALIA fﬂé
Company No. of 1984

BETWETE N: FORSAYTH OIL & GAS N.L.
Plaintiff
and
LIVIA PTY. LTD.

Defendant

AFFIDAVIT OF MICHAEL JOHN EVANS

IN SUPPORT OF ORIGINATING SUMMONS 10
(SWORN THE /O DAY OF A&7/4Y  1984)
I, MICHAEL JOHN EVANS of No. 5, Upland Gardens Willetton in
the State of Western Australia, Company Director, being duly
sworn hereby make oath and say as follows:-
1. I am a director of Forsayth 0il & Gas N.L. ("the
Company") and am duly authorised by the Company to
make and present this affidavit of its behalf.
2. The Company was duly incorporated in the State of
New South Wales. . Now produced to me and exhibited
20

hereto, marked "A", is a copy of the Certificate
of Incorporation of the Company. An application
has been made for the transfer of the
incorporation of the Company to the State of
Western Australia and that application is pending

before the National Companies Securities

Commission.
Document 3 - Affidavit of Michael

John Evans sworn 10.5.1984

o/ %%///}w Y 6



True copies of Articles 30-35 of the Articles of

Association of the Company are exhibited hereto

marked "B".

Prior to the 15th day of March 1983, the nominal
share capital of the Company was $200,000,000.00
divided into 200,000,000 shares of $1.00 each.

The market value of the said shares was 2 cents

each at the material time.

By Article 34 of the Articles of Association of

the Company, the Company was empowered by special 10
resolution to reduce its capital.

) . 14

Now produced and exhibited hereto marked "C" is a

copy of the Special Resolution for the reduction

of the capital of the Company which was passed
pursuant to Article 34 at <the Annual General

Meeting of the Company held at ;st Floor, 111 St.

George's Terrace, Perth on the 15th day of March

1983.

Exhibited hereto, marked "D" is a copy of the
Order of the Supreme Court of the State of New 20
South Wales granted on the 1l6th day of May 1983
confirming the reduction of capital of the Company

pursuant to the special resolution of the members

Pocument 3 - Affidavit of Michael
John Evans sworn. 10.5.1984

.;?3%%%5?223/ ;2}57 7



REGISTRAR

SUPRELIZ COURT OF WES TERN AUSTRALIA

of the Company referred to in paragraph 6 hereof.

8. In consegquence of the reduction of capital of the
Company, the Company's present nominal
shareholding comprises $20,000,000.00 divided into

80,000,000 shares of 25¢ each.

9. Prior to the reduction of capital of the Company
and at a time when the nominal share capital of
the Company comprised $200,000,000.00 divided into
200,000,000 shares of $1.00 each, the Company
granted options to acguire $1.00 shares in ‘the 10
Company "éubject to the Memorandum ;nd Articles of
Association of the Company". Exhibited hereto,
marked "E" i1s a sample form of thé options granted
by the Company. At the material time those
options had no market value and although such

options were 1listed as securities, no sales

thereof were taking place.

10. Following the aforesaid reduction in the capital
of the Company, the shareholders in the Company
became the holders of 1 x 25¢ share for every 10 x 20

$1.00 shares formerly held by them.

11. ‘The Company submits that as the conseguence of
such reduction in <capital, the rights of the

holders of options to acquire $1.00 shares in the

Document 3 - Affidavit of Michael
John Evans sworn 10.5.1984




12.

13.

14.

Company, at a price of 25¢ each were varied so
that such option holders thereupon became entitled
to acguire 1 x 25¢ share, at a price of 20¢, for

every 10 x $1.00 shares to which their options

referred.

The defendant, Livia Pty. Ltd., having acquired a
number of the $1.00 options has stated in its
letter to the Company dated the 7th May 1984, that
it intends to exercise the options to acguire
$1.00 shares and that it has "not accepted the
geperal offer to exchange its '8B4 options for '85
options".

Now produced and exhibited hereto, marked "F" and
"G" respectively are copies of the letters written
by the defendant to thé Company on the 3rd and 7th

days of May 1984 respectively.

Following the reduction of capital of the Company,
it is not now possible for the Company to issue

fully paid $1.00 shares in the Company.

I believe that the defendant purchased the options

held by it after the reduction in the capital of

‘the Company and with knowledge of such reduction.

The Company seeks directions and declarations from

this Honourable Court _ in. .accordance.. with . the

10

20

Document '3 - Affidavit
C of Michael John Evans
Y} sworn 10.5.1984

74 .
Z}/ﬁ,///f'v _



Originating Summons

herein

and 1

make this

affidavit in support of the relief therein sought.

SWORN by the said MICHAEL JOHN
EVANS at fer in the State
of Western Australia this !0

day of May 1984
Before me:

4

A Commissioner\ gf the Supfeme
Court for taking affidavits/A

Justice of the PeaﬁeLOUDON

JUSTICE OF THE PCACE
WESTERN AUSTRALIA

This AFFIDAVIT was
Nicholson,
William Street, Perth.

Tel. 327.5777

Solicitors of 9th Floor,

Ref.

KW23

10

o~

10

prepared and filed by Muir Williams
Austmgrk Centre,

15-17

Document 3 - Affidavit of
Michael John Evans sworn 10.5.1984



IN THE SUPREME COURT
OF WESTERN AUSTRALIA

Company No. of 1984

FORSAYTH OIL & GAS N.L.
Plaintiff

and

LIVIA PTY. LTD.

Defendant

This is the exhibit marked

with the letter "A" referred 10
to in the affidavit of

MICHAEL TOHW EVANS

sworn the |o& day of MA»

1984. Before me:

Faptr,

A Commissionmer of the Supreme
Court for taking affidavits/A
Justice of the Peace.
T. LOUDON
JUSTICE OF THE PEACE
WESTERN AUSTRALIA

MUIR WILLIAMS NICHOLSON

SOLICITORS

STH FLOOR 20
AUSTMARK CENTRE

15-17 WILLIAM STREET

PERTH W.A. 6000

Tel. 327.5777

Ref. KW

Document 3 - Affidavit of Michael John
Evans sworn 10.5.1984 and Exhibits
thereto being:"A" - Copy Certificate of
Incorporation on Change of Name of
Forsayth Oil & Gas NL: 21.10.1980



No. of Company
11674946

Certificate of Incorporation on Change of Name of
Company

Companies Act, 1961—Secsoq 21 [6)

Chis 5 to Tertify e
Forsayth Mineral Exploration N.L.

which was, on the eleventh day of” December 1969

‘neoroorated under the Companies Act, 19 37did on t;’w~ sWer

~LizsT

day of October , 1980, change its name to

JORSATYTE 0TI, 2 54S y.I.

and that the- company is= a No Liability Company-.

(gmBIT. under the seal of the Corporate Affairs Commission at' Sydney;

this twenty-first day of October

, 19 80.

10

Exd. Cyﬂ- ?ﬁs/ : - :\'
Co mx'su'onc —

{
1 2 Document 3 - Affidavit of Michael John Evans

sworn 10.5.1984 and Exhibits there

to being

"A" - Copy Certificate of Incorporation on
Change of Name of Forsayth Oil & Gas NL:

21.10.1980



IN THE SUPREME COURT
OF WESTERN AUSTRALIA

Company No. of 1984

FORSAYTH OIL & GAS N.L.
Plaintiff

and

LIVIA PTY. LTD.

Defendant

This is the exhibit marked

with the letter "RB" referred 10
to in the affidavit of

MICHAEL ' DOHNV EVANS

sworn the (ott. .Gay of M

1984. Before me:

P 25, F

A Commissigniexr of the Supreme
Court of Western Australia for
taking affidavits/A Justice of

the Peace
-~ T, LOUDON
JUSTICE OF THE PCACE
WESTERN AUSTRALIA

MUIR WILLIAMS NICHOLSON

SOLICITORS 20
9TH FLOOR

AUSTMARK CENTRE

15-17 WILLIAM STREET

PERTH W.A. 6000

Tel. 327.5777
Document 3 -~ Affidavit of Michael

Ref. KW John Evans sworn 10.5.1984 and
Exhibits thereto being:"B" Extract
KW25 from Articles of Association of

]_3 Forsayth Oil & Gas NL
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ALTERATION OF CAPITIL

The Company ir generzl meeiling mey by ordinary resolution

do one or more of the following:-

(2) incresse ite share zap
ne

tal by the creation of new
sherez of sueh amoun s

it thinks expedient;

2
&
b+l
“a

() consolidete and divide all or eny of its share
capitel into shares of lergsr amount than its
existing s‘na.res;

(¢c) convert 21l or any of its pzid-up shares into
stock and re-convert thzt stock into paid-up 10
sheres of any denomination;

(d) subdivide its shares or any of them into shares
of smzllier amcunt than is fixed by the Memorandum
so however thai in the subdivision the proportion
between ihe amount pzid and the amount (if amy)
unpaid or each raduced shere shell-be the same es

it wae ir the cose of the share Trom which the

ie ge

V‘:‘C 3

(e) cancel snheres which at the dzte of the pessing of
the resclutiorn ir thet behzalf hezve not been taken 20
or zgreed 10 de teksn by anv person or l*ch'have

been forfeitel and diminisrh the zmount of -its
share capitzl oy the amount of the shares so
cancelled.,

31. Amny new shares shell be issued upon such terms and

conditions end with such rights and privileges attached

thereto as the Directors shall determine; and in

particular such shares may be issued (subject to the

provisions for the time being subsisting of any regula-

tion of any Stock Exchange on which the shares of the 30
Company are listed) with e preferential or qualified

Document 3 - Affidavit of

Michael John Evans sworn
10.5.1984 and Exhibits thereto
being: "B" - Extract from Articles
of Associatioti of Forsayth 0il &
Gas NL

14



right to dividends and in the distiribution of =assets
of the lompany.

3Z. The Directors may before the issue of any new shares
determine thet the same or any of them shall be offered
in the first instence and either at par or at & premium
or al & discount to 2ll the thon holders of any class
of sheres in proportion to the number of shares held
them or make any other provisions as to the issue
and ellotment of the new shares.

35, Except so fer as otherwise provided by the conditions 10
of issue or by these presents any capitzl raised by the
creaztion of new shares shall be considered part of the
original cepitel and shall be subject to the provisions
herein contained with reference to czlls transfer and
transmissior and otherwise.

he Compeny mey by special resclution reduce its share
cepital, any cepitel redemption reserve fund or any
shere premiur account in eny menner znd-sith, and
subject to, any incident authorised, and consent

. < . <
Arsd voA R Yass
reguirel D‘\ ERCYN

o)
~
-

Y 13

20
.

The Resclution whereby eny shere is subdivided mey
determine thesl as between the hclders of the shares
resuliing from such subdivicion one or mcre of such
sheres shell heve some preference or special advantage
2s regards dividend capital voling or otherwise over
or as compzred with the others or other.

()
wn

MODIFICATION OF RIGIITS

(%)
()]
L]

If at any time the shere capitel is &ivided into differ-
ent classes of shares the rights or conditions attached

to any class (unless otherwise provided by the terms of 30

Document 3 - Affidavit of Michael
John Evans sworn 10.5.1984 and
Exhibits thereto being: "B" -
Extract from Articles of Assoc-
iation of Forsayth 0Oil & Gas NL

19



AT A
RZZISTRAR

SUPREL'Z COURT CF

WESTERN AUSTRALIA

—

IN THE SUPREME COURT
OF WESTERN AUSTRALIA

Company No. of 1984

FORSAYTH OIL & GAS N.L.
Plaintiff
and

LIVIA PTY. LTD.

Defendant

This 1s the exhibit marked
with the letter "C" referred 10
to in the affidavit of

MICHASL JOHW EVAMS
sworn the (0 day of MAY
1984. ‘" Before me:

P ittin H

A Commissiqofey of the Supreme
Court of Western Australia for
taking affidavits/A Justice of
the Peace

T. Loupon
JUSTICE OF THE PCACE
WESTERN AUSTRALIA

MUIR WILLIAMS NICHOLSON

SOLICITORS 20
9TH FLOOR

AUSTMARK CENTRE

15-17 WILLIAM STREET

PERTH W.A. 6000

Tel. 327.5777

Ref. KW Document 3 - Affidavit of Michael
John Evans sworn 10.5.1984 and
KW25 Exhibits thereto being: "C" -

Copy Minutes of the Annual General
Meeting of -Shareholders of Forsayth
1_6 0il & Gas NL: 15.3.1983
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Document 3 - Affidavit of Michael
John Evans sworn 10.5.1984 and
Exhibits thereto being: "C'"- Copy
Minutes of the Annual General Meeting
of Shareholders-of Forsayth—0il—&

Gas NL: 15.3.1983

ETING or__THE ANNUAL GENFRAL MEE QE_FORSAYTH OTT. £ GaS. NI 380
- N HELD AT ] ON TIME T SHEET No.
t Floar, 1lll St. George's Tce, PERIH 1Sth March, 1983 10.05 am.! -1 -

PRESENT: | J.C. MORRIS (Chairman)
) i J.G. EIOY
- i
! DRITENDANCE @ K. LANGE. (Set:reta.ry)
OIHERS : As per Attendance Register
"_5‘___1'—'___%3_1: E.a;mSRESOI,VEDt‘:atL'“.emﬁceafn'eetingbeakenas
TIEEVICOS IT WAS XESCLVED that the Mimutes of the ; :
s ; S 7 =y e Mim . e revicus Meeting 1C
EDOTES: Se: signed. 2s. a: ttue ard corvect recard..
TERAL ; IT WAS RESQLVED that the Balance Sh :
. ; == 8 S Vil eet as' at the: 30
TEDESS I Septamber, 1982, Profit and Loss Statement for tha i
Accounts ! then.e:x.ied tcgeﬁzzrwith.the-reportsofthenirectnrs
- ~ arct Auditors. therein be adopted. '
Zect by : .
Dizecors voin Grayden Eddy retired in accordance with the Articles

- Alteraticer of
Association

o iaes £ = . nd
S As?at.cn ot ..‘-._eC:npanyaxﬁozfe_red amself for

Trevor Willism Tysen being eligible ard having ‘been
Scminated offered himself for alecticn..
/

= RESQI,VED to elect Mr.. Teevor Willism Tysem. as a

and’ as. aurthers sed i i | %
oo by Article ?4- of.the?.zt:.cles of
$260,000,000 divided .‘.'.r:t.o.ZO0,000,000

shiares of §1 each A
$20,000,000.00 ditvided into 80,000,000 shares of 2s'°génts ench

"The. share capital of the Company i
divided into 80,000,000 shares of Py $20,000,000.00

of

) ; i over any
ws?mtb. 9-—-??;-; ¥ mdghts then about tgr be issued c::as 50
e e 'mwisht;.respreviw;lyissuedorthgn

TRAIRMAN'S SIGHATURE
SHC CaATE 2% SICAING

any or T '
rights or without any right.of voting and ;umﬂmmm
A1
e |l

17



-Bc;_,zﬁment 3 -—Affidavit of M J Evans ‘s‘wﬁbfn“
10.5.1984 and exhibits thereto

ZETING or_ TEE ANNUAL GENERAL MEETING OF SHAREFRCLDERS OF FORSAYTH OIL & GAS N.L.

—

HELD AT ) ON TIME ;  SHEET *.v

oftheCcn,nanyaﬁdSec:ileBaftheCadeﬂze:aidnm 10

Spital of the Company be resuced from $127,104,644.3 (camprisine
12,364,727 fully zaid shares of $1.00 each; 3,148,017 iz

shares of $1.00 zaid %o 52 cencs each ard 21,313,577 contri s -
shares of $1.00 zaid =5 40. cencs. and forfeited +: ' nen=-cayment
of calls). . §3,179,190.13. icomprising 11,236,473 fuily cajg

shz}ras.o:. 25 cents: each; 314,802,

' through .
Cancelling the sum of §123,925,454.23 being paid up capital
S: a.l.so:lmre.p:esermedby i .
et 0.975 Cants per share ¢n each of the fully caid shares (total

3103,535,608.22) and tn the extent of 0.604 cames ver shar
each of the parsly Faid shares (total $1,901,402.87) amd 0o

re cn
the

extent of 0.585 cents rer share an each of the forspi shares
(total 512,4§8,442.54) . TFractioms resulting frem the:t::ducmm

of'capita.lwulbemmedupbothenexthighmmmbe:

3
.

IT WAS RESCLVED that the directors be authorised +no behal
S a]
o the C:m:a_.rxy 2 the Naticnal, Comeanies- and Smﬁﬁy il
zr a ce.r-.;z:.cz.mg Therising e Camany o make an i

wxler the XYOVisicns of the law in force mwestam:‘sus::zl_ia. 30
for twansfer of incorserarion of the Camany Westarn Ausga’_h_a

- . -S.W. apmroving. resalutions
(41(5) and (6) above: wp to 5,000,000, fully paid st

each an¥ 5

000,000 options 0. subscribe fm:'fu.].ly . P

SN RMANS IONaTng
SN0 DATEAF tesniag




ETING or__TEE_ANNUAL_GENERAL, MEETING OF SHAREFCIDERS OF FORSAYTH OIL & GAS N.L.

et ———————————————————————
e

WELD AT ON: TIME T SHEET Nc
I
15.3.83 | -3 -

| The Chairman anncunced the following results of polls called an
| resolutions 4, 5 ard 6:-
|
i

Resolution For Against B
4 10,269,049 657,150
3 10,187,949 657,150
é 10,187,349 554,180
ZLSCRE: There Deing no Zurther tusiness the meeting was declared 10

closed. at 10.535 a.a.

SIGED AS A TRIE AND CORRECT ECORD

%WW
\

Document 3 - Affidavit of Michael

John Evans sworn 10.5.1984 and

Exhibits thereto being: "C" - Copy

Minutes of the Annual General Meet-

ing of Shareholders of Forsayth Oil
19 & Gas NL: 15.3.1983
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IN THE SUPREME COURT
OF WESTERN AUSTRALIA

Company No. of 1984

FORSAYTH OIL & GAS N.L.

Plaintiff

and
LIVIA PTY. LTD.

Defendant

This is the exhibit marked

with the letter "D" referred 10
to in the affidavit of

RICHARL JorN EWS

sworn the (OZL day of ™MAY

1984. Before me:

A Commissiarar of the Supreme
Court of Western Australia for
taking affidavits/A Justice of

the Peace
T. LOUDON
JUSTICE OF THE PEACE
WESTERN AUSTRALIA

MUIR WILLIAMS NICHOLSON

SOLICITORS 20
9TH FLOOR

AUSTMARK CENTRE

15-17 WILLIAM STREET

PERTH W.A. 6000

Tel. 327.5777
Ref . KW

KW25

Document 3 - Affidavit of Michael
John Evans sworn. }0.5.1984and

20) Exhibits thereto being: "p"
order of Supreme, Court of New South

%E%;iigsgction No.1981 of 1983:



bocuﬁieni: 3 - Affidavit of M J Evans sworn
10.5.1984 and exhibits thereto

Copy for Corporate Affairs Commission

IN THE SUPREME COURT OF NEW SOUTH WALES

SYDNEY REGISTRY

EQUITY DIVISION THE COURT ORDERS that -

1. all of the provisions of Section
. 1981 of 1983
No 123 (3) of the Companies (NSW) Code

shall not apply in respect of all

creditors of the Plaintiff Company;
FORSAYTH OIL

& GAS NL 2. the reduction of the capital of the
Plaintiff Plaintiff Company passed by Specia}0

Resolution of the Annual General

AND o
Meeting of the Plaintiff Company

THE COMPANIES (NSW) held 15 March, 1983 to the effect

CODE _ ‘
that the neminal capital of the
Plaintiff Company be reduceci.\.~fr<‘.i1£‘yf4ei¢
$200,000,000.00 divided lﬁlo :?g@
200,000,000 shares of $1i. G@ eacﬁ'io

£
ORDER $20,000,000.00 divided 1nto“§9[000§900
- -

shares of$0.25each and to the effect
that the paid up capital of the 20
Plaintiff Company be reduced from
$127,104,644.36 to $3,179,190.15 be
confirmed so that thereafter the
nominal capital of the Plaintiff
Company shall be $20,000,000.00
divided into 80,000,000 shares of

$0.25 each and as at the date of
SMITHERS WARREN & TOBIAS

with DAVENPORT MANT this Order the paid up capital shall
Solicitors

20 Bond Street be $3,179,190.13 comprised of

SYDNEY

11,236,473 fully paid shares of 30
DX: 107 SYDNEY

$0.25 each, 314,802 contributing
TEL: 20561

shares of $0.25 paid to $0.1¢
each and 2,131,358 contributing
shares of $0.25 forfeited through

non payment of calls and paid to
N.'-du_é
-L'
Ordered 1 6 ! F:' 83';&11,& J.en§é'r§d
26.5.83 \J<BY THELCOYRTY
\ < V. hk}uﬂi\/ :
4%aur aﬂwblg

$0.15 each. /,,0»



IN THE SUPREME COURT
OF WESTERN AUSTRALIA

Company No. of 1984

FORSAYTH OIL & GAS N.L.
Plaintiff

and

LIVia PTY. LTD.

Defendant

This is the exhibit marked
with the letter "E" referred
to in the affidavit of
MICHAEL TOKN EVAWS

sworn the jo¢ day of MAv
1984~ Before me:

ety 57

A Commissioreg- of the Supreme
Court of Western Australia for
taking affidavits/A Justice of
the Peace '

[
o

T. LOUSON
JUSTICE OF THZ PEASE
WESTERN AUSTRALIA

MUIR WILLIAMS NICHOLSON

SOLICITORS 20
9TH FLOOR

AUSTMARK CENTRE

15-17 WILLIAM STREET

PERTH W.A. 6000

Tel. 327.5777

Ref. KW
Docurent 3 - Affidavit of Michael
KW25 John Evans sworn 10.5.1984 and
Exhibits thereto being:"E" -
Sample of Option Certificate -of
22 Forsayth 0il & Gas NL:

"".C(yﬂl‘vj ,x\""a :
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SHARE REGISIRY) CAPITAL SHARE REGISIRY P1v. (1D, 1311 FUGOR, 200 §1. GEORGE'S TERRACE, PLRIII, W.A. 6000

OPTIONS

DAL
MACLEDD MR JONN JOSEPH 18/ 9/80
4 MHINA PLACE
RALLAROO.-- ' HWA: 6025 REGISTER
SYONEY

THIS 15 1O CERTIFY thol the abovenamed |s the regisiered holder, subject lo the
Memoidndum and: ‘Arilcles of Astoclatlort of the Company, of the undernoted
options over fplly pald shares of $1.00 edch subjecl io the condltions overleal.

i{{{]e] = CIRMFICATE No, No OF OPIORIS
A 1980 0 \ 1424 w#ntt 10000
Mo, OF OPIIONS

% EXACTLY ONE THOUSAND dhtdpddmbkbabitibdhbrbbbansdrsatsrsces

GIVEN UNDER 1% SHARE SEAL OF THE COMPANY

CRETARY

, e » 1HE Or1lons SPECIFIED HEREUNOER EXPIRE OH 1ME 1ST JUNE 1984
11119 cnm.IcA,g‘%gg(”,_;gl_.lﬂluqntb BEFORE 111E WIIOLE OR ANY PORTION OF THE OPTIONS CAlE BL 1RANISIERRLD.
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FORSAYTH OIL &

APPLICATION FOR SHARES

To the Direciors

I/We Mr,
MY, e e e e e e e e
Mh, Plense wie bloch letters
FUNAQDIO# — - - e m e
hereby oxeiclse my/our opilon fof o e

ordingry fully paid sharas of $1.00 euch in

FORSAYUHI Ol & GAS M.L
and 17We enclose [being opplication ond ollotment money)

Poyinent of the role ol 25 cents pér sharo $

shares lo me/us ond 1/We agree fo occep!
‘s Memorandum ond Articles of Assaclatlon.
I ihis applicotion Is signed by an oitorney, the ottoiney hereby declares
thot he r\z! no notlce of revocotion of the powei under authotlly ol which
this applicotion s signed. Componles should sign under Seol.

I/We request you allot such
thom tubject 1o the compan

SIGNATURE(S) — o e e mm o m mmm e mm == mm e =

Date Signed - - - - — - ——~- it ————

~~nA~A AN

GAS N.L.

CONDINIONS UPON WIHCIL THE OPTIONS MAY Bt
EXERCISED, AMD NIEEFFECT OF SUCH EXERCISE

toch option may be asercned by o woeding 1o Copeiol Shore Reg
hwy Py, L 15th floor, 20 St George's lorroce, Perth, WA
6000, the opplication lor shoret dhdly cormpleted together with pay
ment o 28 conn [being 1he opplicntion ond oflotment money lor
woch new shore tob en up) ond snrerloning to the compony J .y
certificole The options mny Ls esertried 0t ony lime proor 1o the 1y
June 1904

the optiont may be konilerred Ly 0n wkument (duly somped
where necessary) In the lorm commonly vied for worler of shores

01 ony Hime prlor to the 15t June 1984 )

Shores Iiiued on the ssercite of optiont will be ofioned oler

tecelpt of ofl relevant docurmenn ond ments ond will ront

equolly with the e shiing o:dinory thores or:v’o 3 Y

Applicotions lor hniing on the Otticiol Lisg of the A tschonges

on which tha Campanins Securiier neg fissed will thea be mnde

of the thares than In lisue pursuunt 10 1his option

NOIE: OPLIONS MOT EXERCISEO Y 131 JUNE 1982 wnl
AUTOMATICALLY ExPirt :

this opplicotion wil e ofywufwiole rermionce thould be lodged

of the compony’s princspol thare segury

CAPITAL SHARE RIGISTRY PIY UID
13TH LOOR,

200 $1. GLORGE'S 1LRRACL,
PERTH, W A 6000
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IN THE SUPREME COURT
OF WESTERN AUSTRALIA

Company No. of. 1984

FORSAYTH OIL & GAS N.L.
Plaintiff

and

LIVIA PTY. LTD.

Defendant

This is the exhibit marked
with the letter "F" referred
to in the affidavit of
NIHAEZL Torw gvAwS

sworn the /ort day of mA~
1984. Before me:

Z ety 5

A Commissio of the Supreme
Court of Wéstern Australia for
taking affidavits/A Justice of
the Peace -T. LOUDON

JUSTICE OF THE PCACE
WESTERN AUSTRALIA

10

MUIR WILLIAMS NICHOLSON
SOLICITORS

STH FLOOR

AUSTMARK CENTRE

15-17 WILLIAM STREET
PERTH W.A. 6000

20

Tel. 327.5777

Ref. KW Document 3 — Affidavit of Michael
KW25 Johp gvans sworn 10.5.1984 and
Exhibits thereto being: "F" - Copy
letter Livia Pty Ltd to Forsayth
25 0il & Gas NL:3.5.1984.



LIVIA PTY. LTD.
21 Howard Street,
PERTH Wi 6000

3rd Mav, 1984

The Directors,
Forsayth 0il & Gas N.L., UORGENT
Griffin Centre

The Esplanade

PERTH WA ° 6000

. 10
Attention: Mr. M. Evans

Dear Sirs,

lst June '84 Options

I refer to our recent telephone conversation when I agreed to
Seée you yesterday afternoon, which appointment you subseguently

cancelled.

I confirm that Livia has not accepted the offer made to holders
©f June B84 options and that it Tedquires registration of the
transfers to it of the 1,272,170 June '84 options for which

certificates were forwarded o vou.

I note that you have already taken legal advice in this matter. <0
Therefore kindly advise by return mail whether you intend to
Tegister those transfers or not, anc if not why not.

Document 3 - Affidavit of Michael

q = £ John Evans sworn 10.5.1984 and 30
Director Exhibits thereto being: "F" -
Copy letter Livia Pty Ltd to Forsayth

Oil & Gas NL: 3.5.1984.

26
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IN THE SUPREME COURT
OF WESTERN AUSTRALIA

Company No. of 1984

FORSAYTH OIL & GAS N.L.
Plaintiff

and

LIVIA PTY. LTD.

Defendant

This is the exhibit marked

with the letter "G" referred 10
to in the affidavit of

MICHAEL D EvAVS

sworn.'the &KXk day of #4497

1984. Before me:

i,

A Commissiopgr/of the Supreme
Court of Western Australia for
taking affidavits/A Justice of
the Peace T. LOUDON
JUSTICE OF THE PEACE
WESTERN AUSTRALIA

MUIR WILLIAMS NICHOLSON

SOLICITORS 20
9TH FLOOR

AUSTMARK CENTRE

15-17 WILLIAM STREET

PERTH W.A. 6000

Tel. 327.5777

KW Docurent 3 - Affidavit of Michael
John Evans sworn 10.5.1984 and
Exhibits thereto being: "G" - Copy
letter Livia Pty Ltd to Forsayth
0il-& Gas NL: 7.5.1984

Ref.

KW25

e 27
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. RECEIVED

b
!
47 M LIVIA PTY LTD
AY1984 21 Howard Street
j PERTH WA 6000
Ans'd............. ¥
e 7 May 1984
URGENT

The Directors

Forsayth 0il & Gas NL

Griffin Centre

The Esplanade

PERTH wa 6000 10

Attention: Mr M Evans

Dear Sirs

Re: l1lst June '84 OUptions

Bav;ng received no response to my letter of the
3 May (which is a surprising attitude for a 1ikted Public

Company), Livia is proceeding to institute the legal action

foreshadowed.

Both the Stock Exchange Listing regquirements ancé the
relevant provisions of the Company's Code regquire that you’
properly register all option holders, and failure to do so is 20
an offence which renders both the Company and anv participatinc
Director or officer liable to prosecution. Your Companyv's
obligations are to properly register holders of all outstanding
options. VYour recister shouvld record the holders cf both opiions
to acguire fully paid $§1.00 shares on payvment of 25¢ zrior +to the
1l June 1984, and options to acguire fully paid 25¢ shares on '
payment of 20¢ prior to the 31 December 1985.FLL7

. .

I confirm that Livia has not accepted the current offer
to exchange its '84 options for '85 options, and currentlv intends
to exercise its options which as you are aware expire on the
1l June 1984. You have therefore now been put on notice as to this:
fact, and Livia reguires that you take all and any necessary steps
to ensure that it is not prejudiced or hindered in this regard,
by effecting due registration and delivering a certificate with
respect to these options, anéd also ensuring that the Company is
in a position to issue the reguisite shares to Livia in due course.

30

Yours faithfully

COCHRANE
rector

Document 3 - Affidavit of MichaeT:
28 John Evans sworn 10.5.1984 and T
‘ Exhibits thereto belng-“G"-Copy

‘)
Livia Pty Ltd to Forsayth

L)
I (‘\



M1O0A. 11,15
MR WHITE (Continuing): = = = to be cross-examined,

PRANKLYN J: Do you require Mr Evans called, Mr Malcolm?

MR MALCOLM: Yes, your Honour.
PRANKLYN J: Thank you, Hr White.

MICHAEL JOHN EVANS, swoIn:
CROSS-EXAMINED BY MR MALCOLM QC:

MR MALCOLM: Mr Evans, there are one or two matters that I

would like to ask you about. I would like to make
it clear from the outset that the purpose is to
elicit information, and not to challenge anything
that you have put on oath to date. Mr Evans, I
understand you were
¢ Cas No Liability on the 3rd of May 1983. Is that
correct?=—I believe it was the 5th of May, but I
would need to check.

In all ~vents, it was .a date after the special ;esolutions

15¢h of March .1983 and shortly

were passed on the.
prior to the .approval by the Supreme Court of Hew

South Wales of the reduction of capital?-——That's
correct.

Prior ‘to your appointment &s a -director, had you had any
connection with the :company ;as :an -employee?=-—No.

Prior to your sppointment as .a .director, had you any connection
with the company :in -any other capacity?--—I sas the
director ©f .a .company. called .Ferrovanadium, which was
& shareholder in Forsayth 0il & Gas. That was my

gubstantial connection with Forsayth.

It was the fact, was it not, that .as .at the 15th of March 1983,
at the time of ‘the special resolutions, ordinary
shares in the company were listed on “the Australian

Associatsd Stock Exhanges?-——That's correct.

That has bean the position in relation to the -shares of the
company at all material times since?-———Yes.

As -at the 15th ©of March 1983 'the options which were .outstanding
for shares in the company were known as June 1984
options?——Correct. '

As at the 15th of March 1983 those options were also listed

and traded on the Australian /Azsociated Stock Exchanges?

===They were listed. However, they were not traded,

They had no value.

Is it the fact that at all material times since the 15th of March

1983 the June 1984 options ware listed,until shortly

appointed a director of Forsavth 0il

10

20

30

Document 4 - Cross Examination of Michael

5G - 2y 29 ] John Evans: 6.8.1984.
Coy56,114/84 20 M.J7 EVANS, O 6.8.84



after the Supreme Court of New South Wales approved
the reduction in capital?---They were listed.

MR MALCOLM: Is it the fact that the capital of the company
was increased - - -

Document 4 - Cross Examination of
Michael John Evans:6.8.1984.

86 . |
Coy56,114/84 3G .7, EVANS, 10N 6.8.84



Gl9A. 11.2

0

MP. MALCOLM

Perhaps 1

Would you

I will show you another d

,
Yegs - whether there were 12,159,065 June 1984 options outstanding

(Continuing): - - - increased from $530 millaion to
$200 million by the creation of an additional 150
million ordinary shares of $1 each on 2Bth August,
19807?---1 would need to check my records to answer

that question.

could show you a document which will assist you in

relation to that. Would you have a look at that

document? I think the first page of that letter

gives you the date, does it not7---Yes - 28th August, 10

1980.

agree that,as at 30th June 1980, there were 12,159,065
June 1984 options outstanding?---Once again I woula
have to check my records to be able to confirm that.

ocument and ask you whether, on
looking at that, you can confirm that that is the
case. The information to which I refer is contained
on the second page of the document7---Right. Can you

repaat your gquestion, please?
20

as at 30th June 19802 The information is on the
second page of the document that I have shown you?
——Yes. The figure 12,159,065 does appear on the

document. .against the word “options.*

Yes; .and .as .of 30th June 1980, which is the date of ‘the
document itself? You have ‘the page — the page you

were looking -at — the .second page?-—Yes.

FRANKLYN .J: What is the document?
MR MALCOLM: ‘The document is an application by Forsayth 0il <&
30

WITNESS:

Gas N.L. to the stock exchange for a listing of scme
shares which were proposed to be issued.

The reason for the confusion was that the page you
showed me had four million options Jn it.

FRANELYN J: But Mr Evans, do you know as a fact that that is

All you are .agreeing to is that there is

age? I mean, have you any knowledge of that

the ¢
not have any knowledge of that

document?-=--No, 1 do
document.
a document presented

application?-—-Yes,

to you which purports to be an
40

your Honour.

MR ‘MALCOLM:: ‘You told:me rthat you thad xecords w«hich would

‘whether -or not it was the fact
e outstanding at 30th
have that would enaole

aenable you to say
that 12,159,065 options war
What records do you

June.
‘BC
Coy56,114/84 ‘ 31&2 M.J.EVANS, XXN 6.8.84
:{1 Document 4 ~ Cross Examination of Michael
John Evans: 6.8.1984



NEGISTFAR |
SUPRENZ couT

o say whether that was the case?---1n the

] course Of a guestion like that, I would

orporate files and look up the

e what the figure was.

— o
N Lol

TERN AUSTRALIA

you t
norma
refer to our ¢
stock exchange file to se

ou content to accept that document . as SuUD-

Xk exchange by the company as
hat date?---Well,

MR MALCOLM: Are Y
mitted to the stoc
setting out the position as at t

I have no reason = -

does this witness know that that

FRANKLYN J: Mr Malcolm,
he stock exchange? 1I1s 10

document was submitted to t
it common ground?

MR MALCOLM: Your Honour, I do not know that there is any
dispute about this fact.

FRANKLYN J: I do not, either. That is the only problem I am

faced with
MR WHITE: I have no instructions on this point at all, sir.

MR MALCOLM: It would be difficult for your Honour to find
any witness who could say, "I recollect that that
is the case. It is a matter of record.

FTRANKLYN J: I appreciate that, but I do not know - .and this
20

witness does not seem tO xnow - the source of this
document. It has not been put to him, .anyway.

MR MALCOLM: :Mr Evans, is the document to which I .have

rteferred you a copy of-anvapplication.by.Forsayth

0il & Gas N.L. to ‘the Stock Exchange of Perth for
the listing of certain shares bearing date 30th June
1980 and under the :seal of the company?---Once again,
the only say I could verify that would be 'to compare
it with my records that I have in the office. I have
no reason to believe that it is not.

I will tender it, your Honour. 30

PRANEKLYN J: Tender it .as what?

MR MALCOLM:If the witness wishes the opportunity to compare his
file copy with our photocopy of the original of the
stock exchange, I am perfectly bhappy for :him to do

-that, your Honour. May I give you-this'document?

PRANKLYN J: What do I accept it as? You see, there is DO
evidence that it is an original of the stock .exchange
.or a photocopy -of the .original -of the &tock exchange;

‘you informed we -0of that. If Mr Hhite .agrees I .am
such. At this stage YOu 40

quite happy to admit it as
are tendering me a document headed something, not
Document 4 - Cross Examination of Michael

John Evans:6.8.1984.

EC
Coy56,114/84 23 M.J.EVANS, XXN 6.6.84
(Continued on page 23A)
32
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identified by this witness and asking me to accept
it into evidence.

MR MALCOLM: Your Honour, I am asking him to'xcept it as a
photocopy of a share application made. Le says,
"I1f I have access to records I can verify that."”

FRANKLYN J: Well, maybe it should be marked for identification.
I do not see how it can be an exhibit at this stage; it

is not identified until he compares it with his records.

MR MALCOLM: Perhaps he should be given that opportunity, your
Honour.

FRANKLYN J: Well, I am in the hands of counsel.

MR MALCOLM: Yes. I should like him to be given that opportunity.
As I mentioned, your Bonour, I bave no instructions
but I do know that this witness has received-a letter
which says what the position was at the time of the
capital reconstruction of the company. This witness,
of course, only Jjoined the company in 1984 but he would
have access to all the records but I am not guite sure
of the relevance of the position as at 30th June, 1980.
We accept that there were outstanding options running
into millions but whether it was 12,159,065 or some

other figure I have no idea.

MR WHITE:

FRANKLYN J: Is it a matter that isucapﬁble;of.being.agreed?
MR WHITE: I would have thought :s0, your Bonour. It probably is.

MR MALCOLM: If my learned friend is prepared to .accept that
there were outstanding options running into millions,
I would be content with that, your Honour - .and I

withdraw the tender.
PRANKLYN J: That is as at 30th June, Mr White?

Yes. Perhaps the witness could just confirm that. I
anm looking -at & letter which is not in the records
which refers to that but perhaps this witness could
just be asked .simply were there outstanding options

running into millions at that time.

MR WHITE:

MR MALCOLM: I am content to ask that question, your Honour.
TO WITNESS: Mr Evans, are you in a position to con-
firm that there were outstanding options numoering
some millions ‘exercisable in June 1984 outstanding

&as -at 30th June 1980 = —~ -

EC
Coy56,114/84 23A MR MALCOLM QC 6.8.84
MR WHITE

(M.J .EVANS , XXN)

10

20

30

40

3..'{ 8 3 Document 4 - Cross Examination-of Michael

John Evans:6.8.1984



ClllB. 11,27

MR MALCOLM (Continuing): - = - June 19807?---I'm aware of
the existence of June 1984 options and the fact that

there were several million of them. I'm not sure as
to the date. I can confirm that those options did

exist prior to the reconstruction, but I don't know
about that particular date that you're referring to.

What I want to establish is this: As at the 28th of August
1980, when the capital was increased from $50 million
to $200 million, there were June 1984 options outstanding 10

running to some millions?---I would need to check my

records to answer that question.
What records would you need to check?---The corporate records
of the company.

opy of document No.2 in the book of

Could I show you a ¢©
which is the notice of meeting for the

documents,
15¢h of March 19847 Can you tell his Bonour Wwhether

you attended the meeting on the 15¢h of March 19832

~---Yes, I was in attendance.

Can you tell his Honour whether or not any meetings -of any
of the creditors of the company were held in connection
with the reduction of capital?-——To my knowledge ‘there
were no meetings regarding the creditors.

Can you tell his Honour whether or not there were .any meetings
of option .holders held at the time «of the reduction
of capital?-——To my knowledge 'there were no meetings
of option holdars held at the time ‘of the reduction
of capital.

Did Perrovanadium hold .any options?——I would have to :check my

Could you turn up in those papers what I think is the next
document, No.3 in the bundle, which is -a notice

relating to recall of certificates?-——Yes.

in this form went out after the

of New South Wales of
re a director

20

Could you confirm that notices
approval by the Supreme Court
the reduction of capital, and while you we
of the company?---Yes, I can confirm that.

My instructions are that, although these notices were addressed
to ®"Dear Shareholder®, notices in that form were

sent to option bolders?-——Hhat are you asking me? 40

Do -you .agree?——Raxed -on the :documant 4dn front of me, Yes.

Can you point to any form of notioce that was addressed specifically
to option holders = - -
‘Document 4 - Cross Examination of
sc ' 34 Michael John Evans: 6.8.1984
CoyS6,114/84 ! 24/25 M.J. EVANS, XXN 6.8.84



71. 11,32

MR MALCOLM (Continuing): - - - option holders? Are you aware
of any such form of notice?---I would believe that

all-the option holders would have received this
particular correspondence.

I would simply mention, your Honour, that that is an invitation

to exchange old options for new options.

FRANKLYN J: 1Is it important that I read this at this stage?

MR MALCOIM: No, your Honour.
TO WITNESS: May we take it that some option holders 10

accepted the invitation to seek an exchange and some
not?---He have had no refusals as such but, I think,
the figures are to date that 62 million options out
of a total possible 70-0dd million were taken up by
option holders because it was a very lucrative’

schene offered to them.

I think you told us earlier that the new options were .
subsequently listed on the stock exchange. Is that

right?---Subject to the confirmation by the Supreme
Court of New South Wa_les, yes. > 20

Here any steps taken to de-list the old options?---That is a
matter for the stock :exchange. They were the party

that chose to quote the mew options.

TRANKLYN J: What is your answer to the .question: That ‘they
continued -to be quoted, were they — the :0ld options?

—==No, they were not ‘quoted.

Maybe you had better take that again?

MR MALCOILM: Yes, sir.
Did the company take any steps to procure

TO WITNESS:

the stock exchange to de-list the old options?---No. 30

Was it the position that they remained on the list but they
were gimply not quoted?---I -think that someone from

the 'stock -exchange would be competent in answering
that guestion.

You do not have any knowledge of that?---No.

Are you aware that an application for .an expedited hearing -of
this matter was made by -your company's solicitors?

——Yes, I am.

And are you aware that an affidavit in .support .of that application
was swdbrn by a .Mr Paul Domenic .Pvans on 21st .June 19847 40

——=Yes.

By consent, your Honour, that affidavit may be treated as in
evidence in these proceedings.

Do you wish me to read that now or are you just - -

PRANKLYN J:
35 Document 4 - Cross examination of
GG 34 Michael John Evans: 6.8.1984
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MR MALCOLM: No, your Honour. I will simply refer the witness

to one aspect of it.
TO WITNESS: In that affidavit, para.6, it {s stated

that fully paid 25 cents shares in the capital of
the plaintiff are currently being traded on the
stock exchange of Melbourne and the Sydney Stock
Exchange for approximately 47 cents per share., Was
that the market price at that time?---Correct, yes.

What is the current market price of the 25 cent sghares fully
paid?---On Priday they :closed a 45 bid, 50 sell, last 10

sale about 48,

Would you agree that - - -

Document 4 - Cross examination of
Michael John Evans:6.8.1984
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P11B. 11.37

MR MALCOLM (Continuing): - - - agree that there has peen a
significant increase in the price of the 25 cent

shares since early 1963 as a result of a gola
discovery by the company?---Yes, I would.

Would that be the main reason for the increase in the price
of the shares?---] suspect that is the main reason

for the increase in the price.

look at the document which I now show you, ana tell

Would you
his Honour whether or not upon Livia Pty Ltd seeking 10
to register transfers in its favour of June 19684
options, the document now in front of you dated 25th
My 1984 is the certificate which was issued Dy Forsayth
to Livia relating to 127,217 new options?---Yes.
I tender that certificate, your Honour, which is dated 28th May
1984 in photocopy with the consent of my learned friend.
MR WHITE: No objection, your Honour.
EXHIBIT EXHIBIT 2 .... Certificate dated 26.5.1964.
FRANKLYN J: Do you think the affidavit of Paul Domenic Evans
should be admitted as an exhibit? 20
MR MALCOLM: If agreed that it is treated as -evidence pefore
your Honour in these proceedings that, I would submit,
would be sufficient.
PRANKLYN .J: Very well.
MR WHITE: I have no objection, your Honour.
MR MALCOLM: Incidentally, -Mr Evans, is Capital Share Registry
Pty Ltd the company which operates ‘the principal
share registry of Porsayth?-—That is correct.
At least since the beginning of Xpril 1984, has the office of
Capital Share Registry Pty Ltd been at 17th £floor, 30
111 St Georges Terrace, Perth?-=—-Yes.
It was formerly at lSth'floor, 200 St Georges Terrace, Perth.
Is that right?---1I believe soO.
Do you &till have that bundle -of documents in front of you
that I showed you -earlier?---Which is?
Exhibit 1?---I have a bundle of documents.
"FPRANKLYN J: 1 .do mot xnow that the ‘witness has the bundle,
axhibit 1.
MR MALCOLM: He has a bundle, which is a copy, your Honour.
TO WITNESS: Could you turn up what is item 6 in the 40
BC ;32
Coy56,114/84 o 2 M.J.EVANS, XXIN -6.8.84
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bundle and it is a letter from Livia Lo'Forsayth
dated 30th May 1984, exercising the options?---]
am sorry, who was the letter between?

MR MALCOLM: The letter was from Livia to Forsayth cated
30th May 1964 ,exercising the options?---1 do not
have a copy of that letter.

If you would hand me the bundle, I will see if 1 can locate
it for you. Thank you. It seems tO be omittead
from this set. I will show you a copy of that
letter - - - 10

EC
Coy56,114/84 29 M.J.EVANS, XXN 6.8.84
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MR MALCOLM (Continuing): = = < of that letter. Do you recall
that letter was accompanied by bank cheques totalling
$318,042.50, being the application allotment moneys
due on the exercise of those options, on the basis
that they were June 1984 options for $1 shares?---Can

you repeat the question, please?

Do you recall that the letter of mpplication was accompanied
by bank cheques totalling $318,042,507---Yes.

Do you accept that that was the correct sum of money, on the 10

basis that the options to be exercised were June

1984 options for $1 shares in the company?---Yes.

Thank you, Mr Evans.
WITNESS WITHDREW

MR WHEITE: That is the case for the plaintiff, your Homour.

PRANKLYN J: Thank you, Mr Whits.
Mr Malcolm?

MR MALCOLM: If your Honour pleases, thare are a nunber of
£riend's submissions with .which

points in =y leamed
we .are in agreement. We would accept that when an 20

.option holder +ook out .an:option to acquire $1 shares

{n the :capiteal :of the :company -as fully paid :shares

for «an -exercise price-of 25 cents per share, he took

the risk that batween the time.of the grant of the

option and the date of ‘axercise the company might

«aither reduce or increase its capital, or ‘that it

might :in 'the 4ntervening period -even go into

liquidation. 'What we :30.not accept is that simply

by inserting into the .option contract,as avidenced

by the option -certificate, .a-provision :that -the .option 30
i3 subject to the memorandunm and -articles of sassociation

it follows that the -company reserved to ‘itself unilaterally
to vary the subject matter of the contract, the -exercise
price payable, and the date by whichthe optioniwas to

be -axercised.

¥n our submission, -each of those features,
together with all .other features of -the .contract,
remained intact, notwithstanding any increase in the
capital of the company oI .&ny decrease in the capital

of the company.

<he muthorities sto wshich my Jearned friend
xefarred in this Tespect -quite -rightly stand for ccertain
propositions. Number 1 of his list of authorities,
Archibald Bovie Pty Ltd and others v. The Commissioner
of Stamp Duties Kew South Wales, 1948 77 CLR 143, stands
for the proposition that a share is an aliquot or
proportionate part of the capital of the ocompany. It

39
56 | - RosHment 4, Y988 8X@TBRNIon of
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TERN AUSTRALIA

IN THE SUPREME COURT )
OF WESTERN AUSTRALIA ) No 2252 of 1984

(Formerly Company No 56 of 1984)

FORSAYTH OIL & GAS NL

BETWETEN
Plaintiff

//—\\ - and -

jt// LIVIA PTY LTD
' Defendant

No 2253 of 1984

(Formerly Company No 114 of 1984) 10
BETWEEN: LIVIA PTY LTD
Plaintiff
- and -
v

FORSAYTH OIL & GAS NL

Defendant

(CONSOLIDATED BY ORDER DATED THE 6TH DAY OF AUGUST 1984)

BEFORE THE HONOURABLE MR JUSTICE FRANKLYN
IN CHAMBERS THE 17TH DAY OF SEPTEMBER 1984

UPON THE APPLICATION of FORSAYTH OIL & GAS NL as Plaintiff

by Originating Summons dated the 10th day of May 1984 AND 20
UPON THE APPLICATION of LIVIA PTY LTD as Plaintiff by
Originating Summons dated the 3rd day of Auéust 1984 and upon
hearing Counsel for the parties IT IS DECLARED AND ORDERED THAT:
1. On Originating Summons No 2253 of 1984 :
(1) Upon éhe_fégistration of transfers to it of
1,272,170 options for $1.00 fully paid shares
in FORSAfTH OIL & GAS NL, at an exercise price
of 25 cents, LIVIA PTY LTD was entitled to be
issued with an option certificate in its name
certifying that it was the registered holder of 30
1,272,170 (n>tfuns for $1.00 fully ;ug(% f'Eé§ﬁ§1 B;ders,of the
e e S 240 0 L Supreme Court of Western Australia

17 9%0R4_._ . ..




the said FORSAYTH OIl. & GAS NI at an
exercise price of 25 cents,

(2) Upon the exercise by LIVIA PTY LTD, as it
did on 30th May 1984 of the aforesaid
1,272,170 options for $1.00 fully paid shares
in FORSAYTH OIL & GAS NL at an exercise price
of 25 cents, LIVIA PTY LTD was entitled to be
issued with 1,272,170 $1.00. fully paid shares
in the capital of the aforesaid FORSAYTH OIL
& GAS NL and the said FORSAYTH OIL & GAS NL 10
was liable to take such steps as may be necessary
to issue such shares to the said LIVIA PTY LTD
including the calling of any necessary general
meetings of the said FORSAYTH OIL & GAS NL and
using it's best endeavours to procure the passage
of such resolutions as may be necessary to enable
such shares to be issued to the said LIVIA PTY LTD.

2. Originating Summons No 2252 of 1984 be and is hereby

dismissed.

3. FORSAYTH OIL & GAS NL do pay the costs of LIVIA PTY LTD 20
of the consolidated proceedings to be taxed as one set
of costs without regard to the upper limits of the
scale with a certificate for second Counsel.
4. There be liberty to apply.
BY THE C URT
DEPUTY
THIS ORDER was extracted by Mcssrs Downing & Downing of
21 Howard Street, Perth WA 6000 TEL: 3223355
REF: MES:DCD
) Document 5 - Formal Orders of the
41 _ Supreme Court of Western Australia:

17.9.1984



IN THE SUPREME COURT ) Heard: 6th August, 1984
' )
OF WESTERN AUSTRALIA ) Delivered: 1l7th Sentembher, 1984

IN CHAMBERS

Coy. No. 56 of 1984

B ETWEE N: FORSAYTH OIL & GAS N.L.
Plaintiff
—-and-

LIVIA PTY. LTD.
Defendant

CONSOLIDATED WITH

Coy. No. 114 of 1984

3 ETWE E N: LIVI~ PTY. LTD.
‘ Plaintiff

~ani-r

FORSAYTH OIL & GAS N.L.
Defendant

Mr. K. White and Mr. P. Evans, instructed by
Messrs.Muir Williams Nicholson, apoeared for

Forsayth.

Mr. D.X. Malcolm, Q.C., with him Ms. M.E. Scanlon,
instructed by Messrs. Downing & Downing, appeared
for the Livia.

Cases referred to in Judgment:

Archibald Howie Pty. Ltd. V. Commissioner of Stamp
Duties (N.S.W.), (1948) 77 C.L.R. 143
Hirch & Co. v. Burns & Anor., (1897) 77 v.T. 377

Cases also cited:

In re Credit Assurance & Guarantee Corporation Ltd.,
(1902) 2 Ch. 601

In re Barrow Haematite Steel Co., (1888) 39 Ch.D. 582

Bannatyne v. Direct Spanish Telegraph Co., (1887) 34 Ch.D. 287

Ballas v, Theophilos, (1957) 98 C.L.R. 193

Goldsbrough Mort & Co. Ltd. v. Quinn, (1910) 10 C.L.R. 674

Carter v, Hyde, (1923) 33 C.L.R. 115

Wright v. Dean, (1874) L.R.7 H.L.1l58

In re Compania de Electricidad de la Provincia de Buenos Aires
Ltd., (1980) 1 Ch. 146

In re Leichardt Exploration Ltd., Supreme Court S5.A.
(Unreported) Master Lunn Q.C., 22nd May 1984

Northern Counties Securities Ltd. v. Jackson & Steeple Ltd.,
(1974) 1 W.L.R. 1133

Boomalli Ltd. v. Hack, (195%2 7 A.C.L.R. S16
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FRANKLYN J.

These actions were heard together as a result of a
consolidation order made the 6th day of August, 1984.
Forsayth 0il & Gas N.L. (Forsayth) is a oublic no liability
company which, orior to 15th March 1983, had a nominal capital
of $200,000,000 divided into 200,000;000 shares of $1 each. A
specified number of those shares had been 1issued and the
plaintiff had granted options'to take up additional ordinary
Sl shares in its unissued capital. As at 1l5th March 1983, the
issued ordinary shares were listed on the Australian
Associated Stock Exchanges and had a market value of two cents
2ach. Each sucﬁ obtion granted to the holder thereof the
right on application and payment of a giscount price of 25¢
made prior to lst June 1964. to take one fully paid $1.00
share in the company. The said ootions were transferable at
any time prior to lst June 1984. Such options were known as
"June 1984 Options" and as at 15th March 1983, were also
listed on the Australian Stock Exchanges but were not traded
being then of no value. Option certificates were issued by
Forsayth to the holders of these options certifying .as 20
follows:

"THIS IS TO CERTIFY that the abovenamed is the
registered holder, subject to the Memorandum and
Articles of Association of the Company, of the
undernoted options over fully paid shares of $1.00
each subject to the conditions overleaf."

The conditions overleaf set out the requirements for
exercise of each option and for transfer of the option.

By Notice of'Meeting dated 3rd February 1983 addressed to
its shareholders, Forsayth advised of the annual general 30

meeting to be held on 15th March 1983, and of certain

\ Document 6 - Reasons for
4‘5 , Judgment of the Honourable
44 Mr Justice Franklyn:17.9.1984



"additional ordinary and special resolutions" to be considered
and, 1if thought fit, passed at the meeting. The special
resolutions referred to were directed to a restructuring of
the canital of the comoany and were to achieve a reduction of
capital haviny the effect of writing off capital lost and not
reoresented by available assets. The special resolutions were
numbered in the Notice as is set out hereunder and were to the
following effect:

(4) Subject to the confirmation of the Supreme
Court of New South Wales pursuant to s. 123(i) 10
of the Companies (New South Wales) Code, to
reduce the share capital from $200,000,000

divided into 200,000,000 31 shares to
$20,000,000 divided into 80,000,000 25 cent

shares.
(5) Subject to the passing of such last mentioned
resolution to - amend the Memorandum of

Association to provide for such reduction
aforesaid.

(6) Subject to the passing of such resolutions 20
aforesaid and to .the «confirmation of the
Supreme Court and pursuant to Articles 34 and
35 of the Articles of the Company and s. 123 of
the Code, to reduce the paid-up capital from
$127,129,644.36 (comprising 112,389,727 fully
paid shares of Sl each; 3,148,015 contributing
shares of §1 paid to 62 cents each and
21,313,577 contributing shares of $1 paid to 60
cents and forfeited through non-payment of
calls) to $3,179,815.13 (comprising 11,238,973
fully paid shares of 25 cents each, 314,802
contributing shares of 25 cents paid to 16
cents each, and 2,131,358 contributing shares
of 25 cents paid to 15 cents each and forfeited
through non-payment of calls) by cancelling the
sum of $123,949,829.23 paid~up capital lost and
unrepresented by available assets to the extent
of 0.975 cents per share on each of the fully
paid shares, 0.604 cents per share on each of
the partly paid shares and 0.585 cents per
share on each of the forfeited shares.

30

40

The ordinary. resolutions proposed in the notice were
directed, as to resolution numbered "(7)", to authorising the

directors to transfer the incorporation of the company to

4 Docurent 6 ~ Reasons for Judgment of
the Honourable Mr Justice Franklyn:
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4.

Western Australia; as to resolution numbered "(8)", to
authorising the directors to place at their discretion within
three months of the approval by the Suoreme Court of New South
wales of the special resolutions numbered (4}, (5) and (6)
referred to above 5,000,000 fully paid 25 cent sharas and
5,000,000 options to subscribe for fully paid 25c¢ shares
exercisable at 20c each on or before the 3lst December 1985.
Resolution (9) was in the following terms:

"Subject to the passing of Resolutions (4), (5), (6)

and (8) set out above, that the holders of options

granted by the company to purchase fully paid $1.00

shares in the company on or before lst June 1984 at

an exercise price of 25 cents be offered one option

to acquire one fully paid 25 cent Share exercisable

on or before the 3lst December 1985 at an exercise

orice of 20 cents per option for eyery ten options

currently held and where as a result of the

foregoing any option holder becomes entitled to a

fraction of an option to acquire a fully paid 25

cent share such option holder receive one option

exercisable on or before the 3lst December 1985 at

an exercise price of 20 cents to purchase a fully

paid share in respect of that fraction."

In the body of the Notice of Meeting the shareholders
were advised that they would be asked "to authorise the
company to offer option holders a new option in lieu of those
presently held". The Notice went on to identify the options
to be offered which were those the subject of ordinary
resolution (9) set out -above.

The annual general meeting was duly held on 15th March
1983, and each of the aforesaid special = and ordinarvy
resolutions was passed. The capital reduction provided for by
the special resolution was confirmed by the Supreme Court of
New South Wales on 16th March 1983. Making its order, the

Court also ordered that "all of the provisions of s. 123(3) of

the Companies (N.S.W.) Code shall not apply in respect of all
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5.

creditors of the plaintiff company", an order clearly made
pursuant to s. 123(4) of the Code "having regard to the
special .circumstances of the case". No evidence or
information was adduced as to what were the special
circumstances in resoect of the order nor as to whether or not
the Court was advised of the ordinary resnlutions passed or as
to the existence of the June 1984 options. Mr. Michael John
Evans, a director of Forsayth, gave evidence under cross-
examination that no meetings of creditors were held in
relation to the reduction nor was any meeting of option
holders held at the time of the reductiodn.

On a date or dates not specified, Forsayth then issued to
| its sharehalders a document entitled "Recall of Certificates"
advising the effect of the reduction of capital upon the
issued shares and notifying approval thereof.by.the Court, and
requesting return of share certificates to be exchanged for
new shares to be issued pursuant to. the.capital reduction angd
recofistruction. Mr. Evans, stated that in his belief a copy
of this document would have been issged to the holders of the
June 1984 options. The document referred to those options‘in
the following terms:

"In addition the holders of options to purchase one

fully paid $1.00 share in the company on or before

June 1 1984, at an exercise price of 25 cents per

option are hereby offered one option, for every ten

options currently held, to purchase one fully paid

25 cent share exercisable on or before December 31

1985 at an exercise price of 20 cents per option."

There |is no‘ evidence of any other advice as to the
rasolutions or any of them being sent to the option holders,.

Mr. Evans, in answer to a question as to whether some option

holders “"accepted the invitation to seek an exchange",

Document 6 - Reasons for Judgment
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6.

answered: "We have had no refusals as such but I think the
figurers are to date that 62 million options out of a total
possible 70-odd million were taken up by option holders
because it was a very lucrative scheme offered to them"
(T/s.26). His evidence was that the new options wer=2 listed
for trading on the Stock Exchange but that Forsayth took no
steps to cause the June 1984 opotions to be delisted as they
were not being gquoted and he believed it was a matter for the
Stock Exchange to delist them. He had no knowledge as to what
had transpired in that regard.

By a letter to Forsayth dated 13th™"April 1984, Livia Pty.
Ltd. (Livia) forwarded documentation for the transfer to it of
1,272,170 June 1984 options over wunissued $S1 shares in
Forsayth and requested registration thereof and the issue to
it of certificates in respect thereof. Forsayth replied by
letter dated 9th May 1984, that it was attending to have Livia
registered . as . the transferese of "the relevant options",
advising of its new capital structure, stating that “each
option holder is now entitled to take up 1 x 25¢ share at a
cost of 20c for each 10 x $1.00 shares which it was entitled
to takz up at a cost of 25c¢ each, ‘prior to the reduction ina
capital", and advising that it intended to seek a declaration
from the Court. On or about 29th May 1984, Forsayth forwarded
to Livia a certificaté certifying Livia to be "the registered
holder subject to the Memorandum and Articles of Association
of the Company off127,2l7 options over fully paid shares of 25
cents each ‘"subject to the conditions overleaf", which
conditions provided for exercise of the options at any time

prior to 31lst December 1985 on payment of 20 cents for each

4,7 Document 6 - Reasons for Judgment
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new share taken up. By letter dated 30th May 1984, Livia
advised that it had never accepted the offer to take wup
December 1985 options, returned the said certificates and
puroorted to exercise its June 1984 options to take ué
1,272,170 shar=s of $1 each in the wunissued canti-al of
Forsayth, enclosing the sum of $318,042.50, the total exercise
price at 25 cents per share. By letter also dated 30th May
1984 Forsayth by its solicitors notified Livia that it
recognised its entitlement. to 127,217 opt;ons but did not
recognise that it had any éntitlement "to $1,272,170 of the 10
unissued share capital of the company":» The letter referred
to the reconstruction of the share capital and to the fact
that shareholders thereupon became entitled to one 25 cent
share for each ten $1 shares previously held, stated that
option holders "are entitled to one option to subscribe for a
.25c share at an issue price of .20c in place of 10 options to
subscribe for Sl.OO shares at .25c previously held", and
advanced that "the latest date for exercise of the option was
extanded to 3lst December 1985". Forsayth undertook in.this
letter to issue 127,217 25 cent shares to Livia "upon proper 20
execcise of the option", refusing to accept Livia's letter of
30th May and accompanying aoplication for shares "as exercise
of the options presently held by Livia".

In action No. 56 of 1984, Forsayth seeks certain
declarations as to its rights and liabilities in respect of
the June 1984 options. In action No. 114 of 1984, Livia seeks
declarations as to its rights in respect of those options.
The issue is essentially whether Livia was at the relevant

time entitled to exercise the June 1984 options in accordance
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with the terms thereof and to receive in respect thereof
1,272,170 fully paid $1 shares in Forsayth, or whether it was
at the relevént time and 1is until the 3lst December 1985
entitled only to exercise options to take up 127,217 fully
paid 25 cent shares at an issue price of 20 cents oer share.
The case submitted on behalf of Forsayth may be
summarised. as follows, specific expressions used by counsel

appearing within quotation marks:

1. That the June 1984 options were all granted
subject to the Memorandum and Articles of
Association of the company; ‘that Article 34 of
the Articles of Association authorised the
company by special resolutien inter alia to
reduce its share capital and consequently the
options were granted and taken subject to the
power and right of the compdny to reduce its
share capital.

2. When, subsequent to l6th March 1983 (the date
of approval of the resolution reducing capital)
Livia purported to exercise 1its option and
required the issue to it of 1,272,170 shares of
Sl each, it was acting under the mistaken
belief that the par value of a share represents
its real or actual value.

3. That the words "fully paid shares of $1 each"
appearing in the Certificate of Grant of the
options constitute a labelling phrase, a
description of the "sorts of shares”" but not a
description of the monetary value of the shares
which at the time were trading at two cents.

4, That a share simply represents a proportionate
interest in the capital of the company the
value of which fluctuates.

5. That the acquisition of an option confers only
a right to take up "certain shares" within the
agreed time for exercise.

6. That when the June 1984 options were granted
each share option was to acquire a 1/200
millionth share in the capital of the company
for 25 cents and not to acquire a certain value
interest.

7. That having acquired a right to acquire subject
to the Memorandum and Articles a 1/200

millionth share in the actual capital of the

10

20

30

40

¢
49 A4 Document 6 - Reasons for Judgment of the
’ Honourable Mr Justice Franklyn:17.9.1984



company Livia now sought, by claiming $1
shares, to acquire a 1/20 millionth share
therein for the same price.

8. That the reduction of share capital represented
a 90% reduction in share capital. Thus every
ten S$S1 shares in the pre-reduced capital was
now represented by one 25 cent sharz in the
reduced caoital.

9. Option holders took the risk that the share
capital might be reduced or the company might 10
go into liquidation, or that nominal capital
might be increased and more shares issued.

10. The only right of an option holder is to be put
into the same oosition as a holder of the
ralevant proportion of the company's assets,
that 1is 1its share capital, at the date of
exercise of the option. His right 1is to
acqguire the share in the condition in which it
happens to be at the date he exercises the
ootion and he cannot before exercising the 20
option interfere with the lawful activities of
the company.

11. Wwhen Livia elected to take up the shares, the
shares had been subdivided and the capital had
been reduced as a result of the special
resolution and order of the Court.

12, Consequently the shareholders were entitled

only to one 25 cent share for every ten 51
shares the subject of the June 1984 options.

This argument leaves unanswered the gquestion, even
assuming that the June 1984 opotion holders became entitled to
only on2 25 cent share in respect of the exercise of ten
ootions for $1 shares in the pre-reduced capital: How is the
new exercise price and change of exercise date justified if
the option holder becomes entitled to the new option in lieu
of the old option by virtue only of the reduction of
capital? Further on my understanding of Livia's argument and
on the objective facts relating to exercise of the option, it

is not fair to say that it believed the par value of a share

to represent the real or actual value of that share. It is

also doubtful, but probably of no siqnificance, that a share
- Document 6 - Reasons for Judgment of
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option gave a right to acquire a 1/200 millionth interest in
the nominal capital of the company as suggested by Forsayth.
1 would have thought that on exercise thereof the new
shareholders would acquiré a proportionate interest in the
issued capital of the company, that 1is, 1its capital as
represented by asset backing. I note that counsel for
Forsayth, as 1is apparent from that part of the .argument
appearing in paras. .3 and 5 above, found difficulty in
describing what were the shares(if not a $1 share) to which a
right was conferred by the option and contented himself with
using the expressions "sorts of shares™ and "a right to take
up certain shares" (T/s. p.ll), which qQ little to assist in
deciding whether Livia is entitled to $1 shares or 25 cent
shares. The argument further ignores the fact disclosed by
the evidence that on the 28th August 1980 Forsayth increased
its normal capital from §50,000,000 to $200,000 shares of
51.00 each, so that an option holder's entitlement (on the
company's argument) was reduced from 1/50 millionth share to a
1/200 millionth share in the capital, although it seems
without variation of the nominal share value. The company it
seems saw no inequity in that reduction of value of shares the
subject of the option but now complains of inequity because of
an increase in value resulting from a reduction in nominal
capital.

In granting the June 1984 options Forsayth, for valuable
consideration, entered into a contract to sell the subject
matter theresof, that is, a $1 share in the unissued capital of
the company in each case, upon condition that the grantee

forward to the specified address the application duly
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il.

completed together with the discounted purchase price of 25
cents and surrendered its option certificate, all this to be
ione priér to lst June 1984. It is not in dispute that the
option holder Livia duly complied with such conditions. What
Forsayth says is that it is no longer obliged to perform that
contract because the option was granted in express terms that
the holder thereof was "the registered holder subject to the
Memorandum and Articles of Association of the company", and
because between the grant and due exercise of the option the
company in exercise of powers conferred on it by its Articles
of Associatioﬁ reduced and so restructured its capital that
instead of a nominal capital of 200,000,000 $1 shares it now
comprised only 80;000,000 25 cent shares. The result is that
51 shares 1in 1its unissued capoital no 1longer exist. One
wonders what Forsayth's argument would have been had the
capital been reduced to $20,000 but comprised of a mixed bag
of .25 and $1.00 shares, with $1.00 shares forming at least
part of its unissued capital. Be that as it may Forsayth
relevantly now seeks a declaration that its liability to the
holders of the June 1984 options to acquire $1 shares in the
company at the oprice of 25 cents each is "to issue to such
holders upon their purporting to exercise an option to acquire
$1 shares in ;he company, 25 cent shares in the company on the
basis fhat one 25 cent shére in the company be issued at a
price of 20 cents in respect of every ten'options to acquire
$1 shares in the company sought to be exercised". It séeks a
further declaratiﬁn that "the rights conferred upon the
holders of options.to acquire $1 shares in the company have

been varied by the reduction of capital of the company
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v

<) of the Honourable Mr Justice
T Franklyn: 17.9.1984

10

20



12.

effective pursuant to the special resolution of the company on
15th March 1983, so that such holders are entitled to acquire
one 25 cent share in the company at a price of 20 cents each
for every ten options to acquire $1 shares in the company
which they may hold". It is noted that these oroposed
declarations makg no mention of the new date for exercise of
the new options, but they do encapsulate Forsayth's argument
that, by wvirtue of the reduction of the capital of the
company, holders of the June 1984 options are entitled to one
25 cent share at a price of 20 cents each for every ten June

1984 ootions held. The effect of this.is that by virtue of

the reduction, the subject matter of each June 1984 option is
r

reduced from a $1 share to a 25 cent share, the exercise price

is varied from 25 cents for a $1 share to 20 cents for a 25
cent share, and the period of exercise of the option is varied
from lst June 1984 to 31lst December 1985. It is quite clear
thét this is nbt the result of the reduction of capital. The
Notice of Meeting being Document 2 in BEx. 1, establishes
clearly that the seguence of events was, firstly, a reduction
of capital and variation of capital structure by special
resolution approved by the Court. This embraced a subdivision
and reduction of unissued capital which did not need the
approval of the Court (Art. 30 and s. 121 of the Code). ‘Those
special resolutions and the approval of the éourt were not
addressed to the quéstion of the options. It does not follow
as a matter of calculation from the subdivision and reduction
of capital that eéch ten options to purchase a $1 share at 25
cents in the capital of the company prior to reduction is

represented proportionately by one option to purchase one 25
Document 6 - Reasons for Judgment
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13.

cent share at 20 cents. The June 1984 options provided for a
total exercise price of $2.50 for every ten $1 shares, that
is, a purchase price of 25% of the nominal wvalue of the
shares. The purported new option said to result from the
reduction of capital would produce on =xercise one 25 cent
share for a price of 20 cents, that is 80% of the nominal
value of the share. What the share might, in fact, be worth
in either case would depend on market factors, but what is
clear is that the June 1984 option holder does not get the
benefit of the bargain of a share discounted by 75% in 10
purchase price if he is compelled to take the new option. The
exercise price of 20 cents on the new option can in 60 way be
said to result from the reduction of cap;tal but results from

a separate ordinary resolution (numbered (9) in the Notice of

Meeting) opassed the same day conditionally upon the sopecial

resolutions as to reduction of capital, consequent amendment
of memorandum and capital restructure . (represented by
resolutions (4), (5) and (6) in the said Notice) being passed

and aporoved by the Court, and conditionally further upon a

further ordinary resolution (numbered (8) in the Notice) being 20
passed authorising the directors to place 5,000,000 fully paid
shares and 5,000,000 options in the unissued caoital of the
company at a price of 20 cents by 3lst December 1985. It is
clear from the wording of such resolution (9) ~that the
reduction and restructuring of capital could be effected
without resolution (9) coming into effect and that its effect

is entirely unrelated as a matter of construction to the

reduction and restructure of capital. However, Forsayth's
case goes further. It is its case that the application of the
54 Document 6 - Reasons for Judoment of
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company's powers under thg Memorandum and Articles of
Association to reduce and restructure caoital has, in any
event, deprived the option holders of their right to exercise
the ootion by lst June 1984 and to acquire a $1 share on
payment of a 25 cent exercise orice. The r=ason for this
appears to be because the company no lonjar has unissued
capital in the form of Sl éhares and, further, because the
exercise of such ootion after the reduction and restructure of
capital would result in the option holder acquiring a greater
interest in the capital of the company by virtue of the 10
shareholding so acquired than that he yould have ultimately
held had he exercised the option prior to reduction and then,
as shareholder, been subject to the eff;;t of the reduction.
Forsayth complains that this would give the option holder an
unfair advantage and should not be allowed. Forsayth points
out that the share capital (nominal) was reduced by 90% from
$200,000,000 to $20,000,000; that a share represents a
proportionate interest in the capital of the company and that
as a result it follows that.a right to ten $1 shares must be
reduced to a right to only one 25 cent share. One can 20
understand _thé mathematics to that point, however, no
submission was made to justify the fixing of an exercise price
for the 25 cent share at 20 cents, being 80% of the nominal
value of that share as opposed to the June 1984 option
exercise price of 25 cents, being 25% of the nominal value of
the $1 share, nor for the variation o[ exercise date. The
option holder was.not a shareholder but a contracting party
with the company and in my view had a contractual right,

subject to compliance with certain conditions, to acquire a $1

-
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share, which when issued would entitle him to an aliquot
prooortion of the company's share capital (Dixon J. :

Archibald Howie Pty. Ltd. v. Commissioner of Stamp Duties (New

South Wales), (1948) 77 C.L.R. 143, at o. 152. Forsayth

relies on dicta in the various judgments in Hirch & Co. wv.

Burns & Anor., (1897) 77 L.T. 377, to support its argument

that because the contract was made subject to the Memorandum
and Articles it follon that the option holders must accept
and cannot successfully protest against the result of the
reduction and restructure of capital that no $1 shares remain
forming part of the unissued capital eof the company. This
argument in my view, 1is fallacious. It puts the option
holder, whose contract is a conditional contract with the
company to aéquire $1 shares, in the same position as a
sharsholder who has entered into a contract intersocios with
the other shareholders and the company, and makes the option

holder subject to the same contractual liabilities as such

shareholders. In my opinion that is not the effect of Hirch's

case which, in any event, can be distinguished on its facts.

Hirch's case was not dealing with the question of an option

given for shares of a certain denomination, the liability to
issue which was repudiated by the company on the grounds of
reduction of capital and subdivision of shares, resulting in
the absence of $1 shares existing in its then reduced nominal
capital. It was dealing with a claim for damages based on the
incorrect assumption that the option contract could not be
fulfilled because.the company had gone into liquidation'during

the period between grant and the due date for exercise of

option. The general effect of the principles expressed in
5 6 Document 6 - Reasons for Judgment
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Hirch's case is that one takes shares subject to the

Memorandum and Articles and that an option to take shares does
not confer upon the holder thereof, in the absence of express
stipulation, a right to have the company abstain from
conducting its business in the usual way and exercising all
the oowers conferred on it in that respect by its Memorandum
and Articles. However, the principles so exoressed and their
application to the facts of that case fall far short of saying
that in the exercise of such powers the company is in all
cases discharged from contractual liability if such exercise
results in it being unable to fulfil the. exoress terms of the
contract. Still less do they say ttat the company <can
unilaterally substitute terms to replace those which, by its
own actions (albeit authorised by its Memorandum and
Articles), it has prevented itself from performing. The

principles expressed in Hirch's case can be apolied to the

facts of the present case without doing them any violence. It
is entirely unrealistic, however, to extend those principles
to say that an exercise of power conferred by the Memorandum
and Articles which results in a disability of the company .to
perform its contractual obligations absolves the company from
liability therefor provided the contract contains the magic
words "subject to Memorandum and Articles“.‘ Such effectively.
is Forsayth's contention.

I also point out that s. 131 of the Code provides for a
register of optibns in which, unless the option has been
qrantéd ofEicialh gquotation by a Stock Exchange, certain
particulars must be entered of options granted to take up

unissued shares. The section provides that the register is

o/ ' Document 6 - Reasons for Judgment
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prima facie evidence of any matters inserted therein as
required or authorised by the Code. Included amongst the
sarticulars to be entered in the register are the number and
jescription of shares in respect of which an nption is
jranted, the period during which, the time at which, or the
sccurrence upon the happening of which the ontion may be
axercised, and the consideration forr the exercise of the
option. I1f Forsayth's contention is correct that the result
»f the reduction of capital is that the 1984 éptions ceased to
have effect in their terms, with the consequence that the
aumber and description of shares, and/or, the exercise period,
and/or the consideration for exercise are altered, then the
avidential effect of s. 131 and the purpo;e of the register as
a public document containing reliable information available to
the public becomes most doubtful. There appears to be no
power iﬁ the Code to amend that register and no procedure to
inser; therein the consequences said by Forsayth to result
from a reduction and restructure of a company's capital.

It is of some significance, although of course of itself
not determinative, that on the evidence of the contents of its
Notice of Meeting, the resolutions, the Recall of Certificates
document, and even the fact that it took no steps to cause the
June 1984 options to be delisted, Forsayth itself d4id not
demonstrate that it understood the June 1984 contracts to be
_inter§reted in the way now sought, nor that the variation
thereof now érgued for followed from the reduction of capital.

At all releQant times since the reduction of capital
Forsayth has had power under its Articles to increase its

capital by the creation of new shares of such amount as it

10
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considers expedient and thus it could have created and still
can, create sufficient unissued $Sl1 shares as are required to
satisfy the optiéns exercised by Livia. Counsel for Livia has
outlined the wmachinery by which this may be done without
offending the rules of the Stock Exchange, which, because of
the provisions of s. 42(2) of the Securities Industries Code,
is a factor relevant to the making of any declaration.

1 find that Forsayth is not entitled to the declarations
and orders sought and I dismiss its claim in Action 56 of
1984. I find that Livia is entitled to exercise the June 1984
options held by it in the terms thereof -and that upon such due
exercise is entitled to receive the Sl.gO shares the subject
of such options. ‘To give effect to.this finding I find that
Livia is entitled to the declarations sought by it as

plaintiff in the Minute of Declarations filed in Action 114 of

1984 and that judgment should be entered for it therein.

SE) Document 6 - Reasons for Judgment
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IN THE SUPREME COURT
OF WESTERN AUSTRALIA
THE FULL COURT

BETWEE N:

BETWEEN:

NOTICE OF APPEAL

iy
Appeal No. 2 of 1984
On appeal from Supreme Court

No. 2252 of 1984

(Formerly Company No. 56 of

1984)

FORSAYTH OIL & GAS N.L.

and

Appellant
(Plaintiff

LIVIA PTY. LTD.

and

Respondent
(Defendant

No. 2253 of 1984

)

)

(Formerly Company No. 114 of

1984)

FORSAYTH OIL & GAS N.L.

and

Appellant
(Defendant

LIVIA PTY. LTD.

Respondent
(Plaintiff

)

)

TAKE NOTICE that the Full Court of the Supreme Court of

Western Australia will be moved by way of appeal at the

first sittings of the Full Court

expiration of eight weeks

from the

to be held at the

institution of this
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appeal or

so soon thereafter as counsel can be heard by

counsel for the appellant for orders:-

That the judgment of the Honourable Mr. Justice
Franklyh in originating summons number 2252 of
1984 wherein His Honour dismissed the application
of the appellant (plaintiff) with costs be set

aside and in lieu thereof it be declared that:-

1) The liability of the appellant to the
holders of options granted by the
appellant for the acquisitdon of $1.00
shares in the appellant was to issue to
such holders, upon their purporting to
exercise an option to acquire $1.00
shares in the appellant, 25 cent shares
in the~ap§ellant on the basis that one
25 cent share in the appellanpt be issued
at a price of 20 cents in respect of
every 10 options to acquire $1.00 shares

in the appellant sought to be exercised.
2) That the rights conferred upon the

holders of options to acquire $1.00

shares in the appellant were varied by

U Appeal: 5.10.1984
Gl
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the reduction of capital of the
appellant effected pursuant to the
special resolution of the appellant on
the 15th March 1983 so tﬁat such holders
were entitled to acquire one 25 cent
share in the company at a price of 20
cents each for every 10 options to
acquire $1.00 shares in the company

which they held.

Alternatively that it be declargd. that the

liability of the appellant to the holders of
optioﬁs granted Dby the appellant for the
acquisition of ordinary shares in the appellant
was to issue to such  holders, upon their
purporting to exercise an option to acgquire
ordinary shares in the appellant, one ordinary
share in the appellant at a price of 25 cents each
in respect of each option to acquire an ordinary
share in the appellant sought to be exercised,
whatever the nominal or par value of the ordinary
shares in the appellant may be at the time of the

exercise of the option.

That the rights conferred upon the holders of

10

20
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options to acquire $1.00 shares in the appellant
were varied by the ;eduction of capital of the
appellant effected pursuant to the special
resolution of the appellant on the 15th March 1983
so that such holders were entitled to acquire one
25 cent share in the appellant at a price of 25
cents each for every ten options to acquire a
$1.00 share in the appellant which such option

holders held.

Alternatively, that such holders were entitled to
acquire one ordinary share in the appellant at a

price of 25 cents each for each such option held.

That the judgment of the Honourable Mr. Justice
Franklyn “in -originating summons number 2253 of

1984 wherein His Honour declared:-

(1) Upon the registration of transfers to it
of 1,272,170 options for $1.00 fully
paid shares in FORSAYTH OIL & GAS N.L.,
at an exercise price of 25 cents, LIVIA
PTY. LTD. was entitled to be issued with
an option certificate in its name

certifying that it was the registered

(;3 bDocument 7 - Notice of
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holder of 1,272,170 options for $1.00
fully paid shares in the said FORSAYTH
OIL & GAS N.L. at an exercise price of

25 cents.

Upon the exercise by LIVIA PTY. LTD., as
it did on 30th May 1984 of the aforesaid
1,272,170 options for $1.00 fully paid
shares in FORSAYTH OIL & GAS N.L. at an
exercise price of 25 cents, LIVIA PTY.
LTD. was entitled to be issued with
1,272,170 $1.00 fully paid shares in the
capital of the aforesaid FORSAYTH OIL &
GAS N.L. and the said FORSAYTH OIL & GAS
N.L. was liable to take such stepé as
may--be -necessary -to-issue such shares to
the said LIVIA PTY. LTD. including the
calling of any necessary general
meetings of the said FORSAYTH OIL & GAS
N.L. and using its best endeavours to
procure the passage of such resolutions
as may be necessary to enable' such
shares to be issued to the said LIVIA

PTY. LTD.

_5-
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be set aside and in lieu thereof it be ordered
that the respondent's (plaintiff's) application be

dismissed.

Alternatively that the declaration by the

Honourable Mr. Justice Franklyn set out in
paragraph (2) of His Honour's order of the 17th
September 1984 be varied by the insertion in the
fifth line thereof after the word‘"entitled“ of
the words "subject to any defences which may be
available to FORSAYTH OIL & GAS N.L." so that the

declaration reads:-

(2) Upon the exercise by LIVIA PTY. LTD., as
it did on 30th May 1984 of the aforesaid
1,272,170 options for $1.00 fully paid
shares in FORSAYTH OIL & GAS N.L. at an
exercise price of 25 cents, LIVIA PTY.
LTD. was entitled subject to any
defences which may be available to
FORSAYTH OIL & GAS N.L. to be issued
with 1,272,170 $1.00 fully paid shares
in the capital of the aforesaid FORSAYTH
OIL & GAS N.L. and the said FORSAYTH OIL

& GAS N.L. was liable to take such steps

Document 7 -~ Notice of
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as may be necessary to issue such shares
to the said LIVIA PTY. LTD. including
the calling of any necessary general
meetings of the said FORSAYTH OIL & GAS
N.L. and using its best endeavours to
procure the passage of such resolutions
as may be necessary to enable such
shares to be issued to the said LIVIA

PTY. LTD.

And that it be ordered that ;he respondent

(defendant) pay the appellant's costs of the

consolidated proceedings to be taxed as one set of

costs without regard to the upper limits of the
scale and witﬁ a certificate for second counsel.

The grounds of this appeal are :-

1) The learned Judge was wrong in law in
holding that, after the reduction of the
appellant’'s capital on the 15th March
1983, the option holders were -entitled
to be issued with an ordiﬁaty share
having a nominal or par of $1.00 in the
appellant, at a price of 25 cents a

-7 -
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2)

share for every option held, more
particularly in that ordinary shares of
a nominal or par value of $1.00 in the
appellant no longer existed after that

date.

The learned Judge should have hgld that
the rights of the option holders after
the reduction of the appellant's capital
was to be issued with one. 25 cent- share
for eéch ten §1.00 shareroptions as a
result of the reduction in capital of
the company whereby ten shares of =a
nominal value of $1.00 became the

equivalent of one share of a nominal

value of 25 cents each.

Alternatively, the subject matter of the

options was in each case a number Qf
ordinary shares in the appellant
(whatever their nominal or par value
might be from time  to time) to be
acquired upon payment of a Qrice of 25
cents each and the learned Judge should

therefore have held that the right of

Document 7 - Notice of
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the option holders was to acquire one
ordinary share of a nominal or par value
of 25 cents at a price of 25 cents each
for every option on the basis that the
appellant had lawfully reduced the
nominal or par value of its ordinary

shares from $1.00 each to 25 cents each.

On the hearing of this appeal the
appellant will seek the leave of the
Full Court to amena its originating
summons in No. 2252 of 1984 by adding a
new paragraph, marked 2A to follow
paragréph 2 thereof and to read as

follows:~

"2A Alternatively a declaration that,
following the reduction of capital
of the Company on the 15th ‘March
1983, the holders of options to
acquire ordinary shares of a
nominal or par value of $l.OO in
the Company were entitled only to
acquire one ordinary share of a

nominal or par value of 25 cents in

-9 - Document 7 + Notice of Appeal
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the Company for each option at a
purchase price of 25 cents each,
such option to be exercised prior

to the lst June 1984."

3) As it was common cause that gquestions of
specific performance could not be dealt
with on the hearing before His Honour
and should be preserved, the learned
Judge should have “rendered ;he
declaration made by him rin paragraph 19
1(2) of His Honour's orders subjéct to
any defences which may be available to
the appellant in respect of any claim

for specific performance.

%WW

Solicitors for the Appellant

This NOTICE OF APPEAL was prepared and filed by Messrs Muir
Williams Nicholson Solicitors of 9th Floor, Austmark Centre,
15-17 William Street, Perth.

Tel. 327.5777 Ref. KW 20
30CT01
- 10 -
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IN THE SUPREME COURT
OF WESTERN AUSTRALIA
THE FULL COURT Appeal No 443 of 1984

On appeal from Supreme Court
Actions No 2252 of 1984
(Formerly Company No 56 of 1984)
and No 2253 of 1984 (Formerly
Company No 114 of 1984

Consolidated by order dated
6th August 1984 10 .

BETWEEN: FORSAYTH OIL & GAS NL

Appellant
(Plaintiff)

- and -
LIVIA PTY LTD

Respondent
(Defendant)

BEFORE THE HONOURABLE MR JUSTICE WALLACE,

THE HONOURABLE MR JUSTICE BRINSDEN AND

THE HONOURABLE MR JUSTICE KENNEDY THE 20
19TH DAY OF DECEMBER 1984

THIS APPEAL coming on for hearing on the 12th day of

November 1984 and upon reading the Appeal Book filed herein

and upon hearing Mr S P Charles one of Her Majesty's Counsel

with him Mr R J Meadows of Counsel for the Appellant (Plaintiff)

and Mr D XK Malcolm one of Her Majesty's Counsel with him

Mr C Zelestis of Counsel for the Respondent (Defendant) and the

Court having ordered that the appeal stand for judgment and the

same standing for judgment this day this Court DOTH ORDER THAT:-

1.

The Judgment of the Honourable Mr Justice Franklyn 30
delivered the 17th day of September 1984 be varied

by adding the words "subject to any defences which

may be available to FORSAYTH OIL & GAS NL in respect

of any claim 5y LIVIA PTY LTD for specific performance,"

after the word "entitled" appearing in line 5 of
Document 8 — Formal Order of the Full

70 Court of the Supreme Court of Western
Mustralia on Appeal:19.12.1984



paragraph (2) of the said Judgment, and after the

word."liable" appearing in line 9 of paragraph (2)

of the said Judgment, so that paragraph (2) now

reads :-

" (2) Upon the exercise by LIVIA PTY LTD, as it
did on 30th May 1984 of the afo;esaid
1,272,170 options for $1.00 fully paid
shares in FORSAYTH OIL & GAS NL at an
exercise price of 25 cents, LIVIA PTY. LTD
was entitled subject to any defences which 10
may be available to FORSAYTH OIL & GAS NL
in respect of any claim by'lIVIA PTY LTD
for specific performance, t¢ be issued with
1,272,170 $1.00 fully paid shares in the
capital of the aforesaid FORSAYTH OIL & GAS NL
and the said FORSAYTH OIL & GAS NL was liable
subject to any defences which may be available
to. FORSAYTH-OIL & GAS NL in respect of any
claim by LIVIA PTY LTD for specific performance, 20
to take such steps as may be necessary to issue
such shares to the said LIVIA PTY LTD including‘
the calling of any necessary general meetings of
the said FORSAYTH OIL & GAS NL and using it's
best endeavoufé to procure the passage of such
resolutions as may be necessary to enable such

shares to be issued to the said LIVIA PTY LTD."
2, The Appeal otherwise be and is hereby dismissed.

Document 8r-anmﬂ.anﬂ'of'dmaFUlL
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3. The Appellant (Plaintiff) do pay the costs

of the Respondent

(Defendant) to be taxed

with a Certificate for Second Counsel.

BY THE COURT

At

REGISTRAR

THIS ORDER was extracted by Messrs Downing & Downing of

21 Howard Street, Perth WA 6000
Respondent (Defendant). TEL:

72

322 3355

Solicitors for the
REF: GDR:DCD
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IN THE SUPREME COURT ) Heard: 12th November 1984
)
OF WESTERN AUSTRALIA ) Delivered: 19 3:h1"85
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Re:

WALLACE J.

This appeal is from a Supreme Court judgment arising out .
of ‘the hearing of two originating summonses issued by each the
appellant and respondent. Therein declarations were sought as
to the 1liability of the appellant company in respect of
options granted by the company prior to ~a capital
recoqstfuction in the month of March 1983. Each option was
granted to acquire $1 ordinary shares at a time when the
appellant's only share capital was divided into 200 million

inary shares of S1 each. As a resul: of the appellant's 30

or

Teduction in capital its authorised capital and shareholding
consisted of $20 million divided into 80 million ordinary
shares of 25¢ each. Because of the manner in which the

learned trial Judge construed the contract between the parties
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evidenced by the granting of the options the judgment appealed
from contained declarations, inter . alia, that upon
registration of the appropriate transfers and the tendering of
the consideration referred to in the options the respondent
was entitled to be issued with $1 fully paid ordinary shares
in the appellant's capital. By this appeal the appellant
seeks to have substituted for his Honour's declaration an
order that the liability of the appellant to the respondent is
confined to the issue of the 25¢ ordinary shares in the
Teconstructed capital of the appellant. The facts are not in1p
dispute.

Prior to 15th March 1983, the appellant had a nominal
capital of 5200 million divided into 200 million ordinary
shares of $1 each. As at 15th March 1983, these ordiﬁary
shares had a marketr value of 2€ each and there were .:hen
issued a large number of options of the order of 70 million.
The all important optioﬁ certificate contains on its face the
name of the optionee, date and register and thereunder -

" This is to certify that the abovenamed is the
registered holder, subject to the Memorandum and
Articles of Association of the Company, of the

undernoted options over fully paid shares of §1
each subject to the conditions overleaf. "

20

Beneath the above appears the certificate number and the
number of options with the share seal of the appellant and the
signatures of a director and secretary. On the reverse side
of the certificate—appears the Application for Shares when the
option is exercised in respect of ordinary fully paié snares
of S1 each and thgreunder payment at the fate of 25C per share

- because the options were issued at such a substantial 30

discount. Thereafter there appears the following:
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" I/We request you allot such shares to me/us and
I/We agree to accept them subject to the
company's Memorandum and Articles of
Association. 1f this application is signed by
an attorney, the attorney hereby declares that
he has no notice of revocation of the power
under authority of which this application is
signed. Companies should sign under Seal."

On the right hand side of the option certificate appears:

" CONDITIONS UPON WHICH THE OPTIONS MAY BE 10
EXERCISED, AND THE EFFECT OF SUCH EXERCISE.

Each option may be exercised by forwarding to
Capital Share Registry Pty. Ltd. 15th Floor, 200
St. George's Terrace, Perth, W.A. 6000, the
application for shares duly completed together
with payment of 25-cents (being the application
and allotment money for each new shares taken up)
and surrendering to the —company of this
certificate. The options may be exercised at
any time prior to the lst June 1984.

The option may be transferred by an instrument
(duly stamped where necessary) in the form
commonly used for transfer of shares at any time
prior to the lst June 1984.

Shares issued on the exercise of options will be
allotted after receipt of all relevant documents
and payments and will rank equallv with the
existing ordinarv shares of the companv. ‘

Applications for listing on the Official Lists

of the Stock Exchanges on which the Companies 30
Securities are listed will then be made of the
shares then in issue pursuant to this option.

NOTE: OPTIONS NOT EXERCISED BY 1ST JUNE 1984
WILL AUTOMATICALLY EXPIRE.

This application with the appropriate remittance’
should be lodged at the company's principal
share registry

CAPITAL SHARE REGISTRY PTY LTD

1STE FLOOR,
200 ST. GEORGE'S TERRACE,
PERTH, W.A. 5000

40

(The underlining is supplied).
By notice of meeting dated 3rd February 1983, addressed
to shareholders,'the appellant advised that it had expended

capital raised on both mineral and petroleum exploration and
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as a result the total share capital on issue "has become
disproportionately higher than the asset backing attributable
thereto”. The directors informed the shareholders .of their
recommendation that the capital base of the company be
restructured so as to have the effect of writing off lost
capital not represented by available assets. By way of
example, a current holding of 10,000 fully paid s1 ordinary
shares was to be reduced to 1000 fully paid 25¢ ordinary
shares. The notice further sought the authorisation of
shareholders tcd—enable an offer to pe made to option holders 10
in lieu of that then contained in their certificates. They
were to be offered one new option to acqguire a fully paid 25¢
share at an exercise price of 20€C p;} option for every 10
options to acguire Sl fully paid ordifary shares then held.
The meeting of 15th March, 1983 duly passed all resolutions
presented, the effect of which was :o reduce the paid-up
capital of the appellant from $127,129,644.36 by a factor of
40 to 53,179,814.13. 1In addition, the authorisation sought to
change the terms of options already granted was given.  The
éffect of all of this was to make clear to shareholders and 3
optionees that in effect for every 10 $1 ordinary shares each
held they would receive one 25¢ ordinary share as the result
of the reducing factor of 40. Thereby each shareholder's
aliquot portion .0of the capital remained the same.

Although listed on the Stock Exchange there was no market
fcr zhe 70 miliion Sptions and they were aot Juotec. Jet 62
miiiion out of that 70 million accepted the appellant's above

offer. As previouSIy mentioned the time of the reconstruction

the appellant's ordinary shares were trading at 2c so that it
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becomes pertinent to note that the effect of the
reconstruction was to reduce the value of the ordinary shares
to the market level. The -endeavour was to treat both
shareholder and ©optionee equally and apart £from the
respondent's argument with respect to its contract that
attempt was successful. On 1l6th May, 1983 the New South Wales
Supreme Court approved the appellant's reduction in capital.
The respondent purchased the options now held by it after the
appellant's reduction in capital and with knowledge thereof.
Its certificate is dated 28th May 1984 and_is in terms of the
reconstructed offer, entitling the holder to 25C ordinary
shares.

On 13th April 1984, the respondent's director, J. D.
Cochrane, wrote to the appellant segking the <transfer oI
1,272,170 options over unissued $1 ordinary shares in the
companv to the respondent. The appellant's endeavours to draw
the respondent's attention to its restructured capital and
therefore <the contended reduced effect ©of +the option
certificate held by the respondent proved fruitless. of
course, - in the meantime the appellant had discovered gold and
its ordinary shares were selling at 47¢ on the Stock
Exchange. The options acquired by the respondent, if
exercised, for a consideration of $318,042.50 would have
resulted in a return of $2,442,566. Alternatively, it would

appear that the respondent would be satisfied by the issue to

om

-
- - hd

iz of 35,086,680 Zully paif ordinary ordinary shares of 2
each. But this has nothing to do with the manner in which the
parties' contract should be construed. Nor, for that matter,

the respondent contends, is the fact that if its argument be

10

20
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correct its shareholding in the appellant will be 40 times
greater than that of any other shareholder or optionee prior
to the reconstruction.

The appellant contends that such a position was never
contemplated as the .contractual right of an optionee. We must
therefore turn to look at the contract which existed between
the appellant and an optionee.

A share in a company is, amongst other things, an aliquot

proportion of the company's share capital - Archibald Howie

Ptv. Ltd. v. Commissither of Stamp Duties, (1948) 77 C.L.R. 10

143, at p. 152. An option to take up ordinary shares in the
company may be described as a contract to issue ordinary
shares in the company upon the fulfilment of the conéitions of

exercise. See Griffith C.J. in Goldsbrodoh Mort & Co. Ltd. v.

Quinn, (1910) 10 C.L.R. 674, at p. 678. A shareholder in a
company at all. stages holds <the share subject to the
provisions of the Memorandum and Articles of Association of
the company including, in this instance, the power to reduce
capital and modify the rights of shareholders by dividing
issued ordinary shares into different classes in the manner 20
set forth in Articles 34 and 36 of the appellantfs Articles, of
Association.

Mr..Malcolm accepts that where an option holder took out
an option to acquire $1 ordinary shares in the capital of the
company as fully paid ordinaryv shares for an exercise price of
5¢ pér share, ne =00k the risk that detween the :imé of the
grant of the option and the date of exercise the company might

either reduce or increase its capital, or that in the

intervening period it might even go into liquidation. See
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j SUPRERE COURT OF WEBTERN AUSTRALIA

Hirsch & Co. v. Burns & Anor., (18%7) 77 L.T. 377. What Mr.

Malcolm does argue is that it is not possible to unilaterally
vary the subject matter of the option contract so as to alter
the optionee's entitlement, the price payable for each share
and the date upon which the option was to be exercised simply
by inserting in the certificate issued a provision that the
option was subject to the Memorandum and Articles of
Assoclation of the company.

The option certificate does not only certify the holder
thereof as being subject to the Memorandum and—Articles ot
Association of the company, but the application for ordinary
shares on the reverse side of the document provides for an
optionee to take an allotment of ordinary shares subject to
the company's Memorandum and Articles? of Association. The
condition upon which the option may be exercised also set out

~he effect of such an exercise having taken place. "Ordinary

o

shares issued ‘on the exercise of options will ‘be allotted

after receipt of all relevant documents and payments and will

-

rank eguallv with +the existing ordinarv shares of the

company.” (emphasis supplied). 1In my view the word "existing”
refers to the ordinary shares issued upon exercise of the
option.

The otdihary'shares of the appellant company have at all
‘times been ordinary shares and throughout have ranked

equally. The meeting called on 15th March. 1983 was Lo seek

vuzions framed =c Ce2uce :Ine

-he snarenolders’ approval 2 reso
appellant's capital to a figure coinciding with the value of
its assets. All ordinary shareholders were treated equally

as, indeed, were ‘the optionees. The Supreme Court of New

10

20
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South Wales approved the reduction in capital in ful}
knowledge of ¢the existence of optionees as the notice of
meeting discloses. Were it not for the fact that the 8th June
1984 optiohs were not removed from listing in the Stock
Exchange and the appellant's discovery of gold, this
litiéation would never have arisen. But to return to the
construction to be placed upon the option contract.

In my opinion the position of optionees prior to the
reduction in the appellant's capital wvis-a-vis ordinary
shareholders was no different te- the position which existed 10
subsequent to the resolution for‘ that purpose having been
approved. The power to reduce the appellant's capital and
subdivide its ordinary shares had been exercised and approved
with the result that ordinary shares Ef $1 each no longer
existed and the right of an optionee who had not exercised his
option had been reduced from a right to $1 ordinary shares at
a discount of 75C to a right to one 25¢ share at a discounted
price of 20c¢ for each option to purchase 10 ordinary shares of
$1 each, in the same way as the ordinary share capital had
been subdivided. Were one not to so construe the option 2
contract there would be no recognition of the terms subject to
the Memorandum and Articles of Association of the company, the
effect of the exercise of an option and, therefore, the
condition that ordinary shares issued as a result of the
exercise of the option' to rank egually with the existing
>riinary snares =f zne sompany. II the respcndenc's argumen=z
be correct, its interest in the capital and voting power in
the appellant woula represent 13.4% as opposed to an equal
fanking entitlement of .38%.
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lo.

Such a result would be absurd, as Mr. Charles has
argued. In my opinion the learned trial Judge was in errér
when he accepted the contrary argument that the respondent's
option entitled it to an issue of S$1 ordinary shares in the
terms of the 1984 options. I would allow the appeal and make
the declarations sought in paras.l and 2, on pp.2/3 of the

Appeal Book.
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IN THE SUPREME COURT ) Heard: l2th November 1984
)
OF WESTERN AUSTRALIA ) Delivered: 19 DEC 1984

THE FULL COURT

CORAM: WALLACE, BRINSDEN & KENNEDY JJ.

Appveal No. 443 of 1984

BETWETEN:
FORSAYTH OIL & GAS N.L.

Appellant
(Plaintiff)
and 10
LIVIA PTY. LTD.
Respondent
(Defendant)

Mr. S.P. Charles Q.C. anéd Mr. R.J.Meadows
(instructed by Muir Williams Nicholson) appeared
Zor the appellant.

Mr. D.X. Malcolm Q.C., and Mr. C.L. Zao
(instructed by Downing & Downing) aboeared £
r2spondent.

le
or

BRINSDEN J. 20

On the 1l7th September 1984 Franklyn J. pursuant to
originating.summons 2253 of 1984 issued by the respohdent
and after hearing argument thereon and also after hearing
argument on originating summons 2252 of 1984 issued by the
appellant, the hearing of both originating summonses being
consolidated by order, dismissed originating summons 2252
and made the following declarations and orders in respect of

the other originating summons,

7ocn the ce2glistratizn 3 <ransfars oo
1.272,170 options for S1.00 {fully paid 30
shares in FORSAYTH OIL & GAS NL, at an
exercise price of 25 cents, LIVIA PTY LTD.
was entitled to be issued with an option
certificate in its name certifying that it
was the registered holder of 1,272,170
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options for $1.00 fully paid shares in the
said FORSAYTH OIL & GAS NL at an exercise
price of 25 cents.

(2) Upon the exercise by LIVIA PTY LTD, as it
did on 30th May 1984 of the aforesaid
1,272,170 options for $1.00 fully paid
shares in FORSAYTH OIL & GAS NUL at an
exercise price of 25 cents, LIVIA PTY LTD
was entitled to be issued with 1,272,170
$1.00 fully paid shares in the capital of 10
the aforesaid FORSAYTH OIL & GAS NL and the
said FORSAYTH OIL & GAS NL was liable to
take such steps as may be necessary to issue
such shares to the said LIVIA PTY LTD
including the calling of any necessary
general meetings of the said FORSAYTH OIL &
GAS NL and wusing its best endeavours to
procure the passage of such resolutions as
may be necessary to enable such shares to be
issued to the said LIVIA PTY LTD., " 20

The appellant now appeals against those declarations and the
dismissal of its own originating summons. .. In respect of its

own originating it saeks the following declarations:
r

1. (1) The liability of the apoellant to <the
holders of options grantad by the appeliant
for the acquisition of s1.00 sharss ia =he
appellant was to issue *to such holders, upon
their purporting to exercise an option to
acquire $1.00 shares in the apoellant, 25
cent shares in the appellant on the basis 30
that one 25 cent share in the appllant be
issued at a price of 20 cents in respect of
every l0 options to acguire S1.00 shares in
the appellant sought to be exercised.

(2) That the rights conferred upon the holders
of options to acquire $1.00 shares in the
appellant were varied by the reduction of
capital of the appellant effected pursuant
to the special resolution of the appellant
on the 15th March 1983 so that such holders 40
were entitled to acquire one 25 cent share
ia the company at a price of 20 cents each
for every 10 options to acquire S1.00 shares
ia the company which they held.
dizsraazively shat i- =e leclarzad zhaz :he
liabilizv of the appellant to the hYolders of
options granted by the appellant for the
acquisition of ordinary shares in the
appellant was to issue to such holders, upon _
their purporting to exercise an option to 50
acquire ordinary shares in the appellant,
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one ordinary share in the appellant at a
price of 25 cents each in respect of each
option to acquire an ordinary share in the
appellant sought to be exercised, whatever
the nominal or par value of the ordinary
shares in the appellant may be at the time
of the exercise of the option.

2. That the rights conferred upon the holders
of options to acquire $1.00 shares in the
appellant were varied by the reduction of 10
capital of the appellant effected pursuant
to the special resolution of the appellant
on the 15th March 1983 so that such holders
were entitled to acquire one 25 cent share
in the appellant at a price of 25 cents each
for every ten options to acquire a $1.00
share in the appellant which such option
holders held.

Alternatively, that such holders were
entitled to acquire one ordinary share in 20
the appellant at a price of 25 cents each

for each such option held.

e alternative the appellant geeks the following

2A. The learned Judge should have held that the
Respondent was not antitled to the
declarations sought by it or as made bv him
on the ground apparing ia <the praceding
grounds of appeal.

2B. Having regard to the uncontradicted evidence 30
that the Respondent purchased the Option now
held by it after and with knowledge of the
reduction in the capital of the Appellant,
the learned Judge should have found that
there was no contract as between the
Appellant and the Respondent whereby the
Appellant was required to deliver to the
Respondent, upon the options being sought to
be exercised, shares having a nominal or par
value of $1.00 in the Appellant. 40

The appellant also says that if the declarations made by
Franklyn J. are to stand there should be added to the second
of :the declaraticns, aftsr the word "entitlad" ian the sixz=h
line, <he woris "subdect *to 2any Zefences which mav be
available to Forsayth 0il and Gas NL". As I understand it,

the respondent takes no exception to this addition. The
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appellant also added a further claim by leave, namely 3A.

which is in these terms:

" 3A Alternatively, the learned Judge should have
found that specific performance was not, in
all the circumstances, an appropriate remedy
and in consequence should have found that
the Respondent's remedy was limited to
whatever right it may have in damages (if
any) and not to the declarations sought by
the Respondent or as made by him. " 10

The grounds of the appeal are as follows:

" 1) The learned Judge was wrong in law in
holding that, after the reduction of the
appellant's capital on the 15th March 1983,
the option holders were entitled to be
issued with an ordinary share having a
nominal or par of $1.00 in the appellant, at
a price of 25 cents a share for every option
held;, more particularly in that ordinary
shares of a nominal or par walue of S$1.00 in 20
the appellant no longer existed after that
date.

2) The learned Judge should have held that zhe
rights of the option holders after the
reduction of the appellant's capital was <o
be issued with one 25 cent share £or =2ach
ten $1.00 share cptions as a rasult of zthe
reduction in capital of the company whersby
ten shares of a nominal value of $S$1.00
became the equivalent of one share of a 30
nominal value of 25 cents each.

Alternatively, the subject matter of the
options was in each case a number of
ordinary shares in the appellant (whatever
their nominal or par value might be from
time to time) to be acquired upon payment of
a price of 25 cents each and the learned
Judge should therefore have held that the
right of the option holders was to acquire
one ordinary share of a nominal or par value 40
of 25 cents at a price of 25 cents each for
every option on the basis that the appellant
had lawfully reduced the nominal or -par
value of its ordinary shares from $1.00 each
=0 25 sents =each.

On the hearing of this appeal the appellant

will seek the leave of the Full Court to

amend its originating summons in No. 2252 of

1984 by adding a new paragraph, marked 2A to

follow paragraph 2 thereof and to read as 50

follows: - :
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2A Alternatively a declaration that,
following the reduction of
capital of the Company on the
15th March 1983, the holders of
options to acquire ordinary
shares of a nominal or par value
of $1.00 in the Company were
entitled only to acquire one
ordinary share of a naminal or
par value of 25 cents in the 10
Company for each option at a
purchase price of 25 cents each,
such option to be exercised prior
to the lst June 1984.

3) As it was common cause that questions of
specific performance could not be dealt with
on the hearing before His Honour and should
be preserved, the learned Judge should have
rendered the declaration made by him in
paragraph 1(2) of His Honour's orders 20
subject o any defences which may be
available to the appellant in respect of any
claim for specific periormance. "

Prior to the 15th March 1983, the appellant, a public
no liabiii:y companv, inveclved in, as the'name impliss, oil
and gas exploration and also in mineral expioraticn, had a
aominal capizal <=f 5200,300,000 divided iato 200,000,000
shares of sl =ach. 112,389,727 shares had been issued fully
paid, 3,148,015 shares nad been issued paid to 62 cents each
and 21,313,577 contributing shares also of S1 had been paid 30
to 60c. and forfeited through non-payment of calls. The
o;dinary shares had been trading on the stock exchange about
the 15th March 1983 at 2c. The company had lost the greater
portion of jits capital and so it decided to apply to the
Supre@e Court of New South Wales to sanction a reduction of
capital. Prior to the date previously mentioned, the
sSmpany zad issued aiccuz T0,300.200 °pTions s take I 31
shares at g dlscounﬁ ©f, 75c. per snara =xercisabpie Dy the
lst June 1984. These originating summonses are concerned
With 1,272,170 such options which were acquired by the 40
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respondent after the Supreme Court of New South Wales had
approved the proposed reduction of capital. At all relevant
times until the reduction of capital the company only had S1
shares so its ordinary shares were consequently Sl shares.
Arﬁicle 34 permitted the appellant by special resolu-
tion to reduce its share capital. On the 15th March 1983 at
the Annual General Meeting of shareholders of the appellant,
a number of resolutions were put and carried. The material

resolutions so far as this appeal is concerned are as

follows as they appeared in the minutes of the meeting: 10
" 4. Reduction of IT WAS RESOLVED that subject
Authorised to the confirmation of the
Capital Supreme Court of New South

Wales and pursuant to Section
123(1) of the Companies (New
South Wales) Code ('the Code')
and as authorised by Articls 34
of the Articles of Association
the share capital of the Company
be reduced from $200,000,000 20
divided into 200,000,000 sharss
of S$1.00 sach to $20,000,000.00
divided into 80,000,000 shares of
25 cents each.

6. Reduction of IT WAS RESOLVED that subject
Issued to the passing of resolutions
Capital (4) and (5) above and the con

firmation of the Supreme Court of
New South Wales and pursuant to
Articles 34 and 35 of . the 30
Articles of the Company and
Section 123 of the Code the paid
up capital of the Company be
reduced from $127,104,644.36
(comprising 112,364,727 fully
paid shares of $1.00 each;
3,148,018 contributing shares of
$1.00 paid to 62 cents each and
21,313,577 contributing shares of

$1.00 paid == 53 cents ané for-- 40
feited. through non-payment of
calls) <t©o $5,179,190.13 (com=-

prising 11,236,473 fully paid
shares of 25 cents each; 314,802
contributing shares of 25 cents
paid to 16 cents each and
2,131,358 contributing shares of
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25 cents paid to 15 cents and
forfeited through non-payment of
calls) by cancelling the sum of
$123,925,545.23 being paid up
capital which is lost and is also
unrepresented by available agsets
to the extent of 0.975 cents per
share on each of the fully paid
shares (total 5109,555,608.82)

and to the

extent of 0.604 cents 10

per share on each of the partly
paid shares (total $1,901,402,87)

and to the
per share
feited

extent of 0.585 cents
on each of the for-
shares (total

$12,468,442.54). Fractions
resulting from the reduction of
capital will be rounded up to the
next highest number.

9. New Options IT WAS RESOLVED that subject to 20

the passing of resolutions (4),
(5), (6) and (8} set out above,

that the

holders of options

granted by the Company to
purchase fully pdid $1.00 shares
in the Company on or before the

1st June,

1984 at an exercise

Price of 25 cents be cfiered one
option to acguire one fully paid
25 cent share exercisable on or 30

before the

3lst December, 1985 at

an exercise price of 20 cents per
option for every ten options
currently held and where as a

rasult of

the foregoing any

option holder becomes entitled to
a fraction of an option to

acgquire a
share such

fully paid 25 cent
option holder receive

one option exercisable on or 40

before the

31lst December, 1985 at

an exercise price of 20 cents to

purchase a
respect of

fully paid share in
that fraction. "

It is common ground the options which the respondent

burchased were each in

Tur
T2gistared nolier, subZect
Articles of Association of

undernoted options over fully paid shares of $1.00
2ach subject to the conditions overleaf,

89

the following form:

S IS TC CZEIRTITY <har the abovenamed is 4ke

2C the Memcrandum and

tde Company, of the 50
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The above appeared on the front of the option
certificate which was under the seal of the company. On the
same page under the seal it was stated the options expired

on the lst June 1984. On the back of the document was a

-

form of application for shares of $1.00 each, a place for
the number represented by the exercise and also a place for
thé total amount payable at the réte of 25c per share. Then
followed a form of request to allot such shares and to

aécept them subject to the company's memorandum and articles

of association. The .conditions upon which the options might 10

be exercised and the effect of such exercise were set out
under a heading to that effect and were as follows:

" Each option may be exercised by forwording +to
Capital Share Registry Pty. Ltd. 15th Floer, 200
St George's Terrace, Perth, WriA. 5000, the
application <Zor shares duly completad together
with payment of 25 cents (being the application
and allotment money for esach new shares list cn up)
and surrendering <o the company of this cer<ifi-
cate. The options may be exercised at any time 20
dricr to the lst June 1984.

The options may be transferred by an instrument
(duly stamped where necessary) in the formm
commonly used for transfer of shares at any time
prior to the lst June 1984.

Shares issued on the exercise of options will be
allotted after receipt of all relevant documents
and payments and will rank equally with the
existing ordinary shares of the company.

Applications for listing on the Optional lists of 30
the Stock. Exchanges on which the Companies
Securities are listed will then be made of the

shares then in issue pursuant to this option.

The capital reduc=zion provided for by the special
S2soiztizn was -onfirmed 3y =ne 3Supresme ZIsourz of New 3Scucn
Wales on the l6th March 1983. Mr. Evans, a Director of
Forsayth, gave evidence under cross-examination that no
meeting of creditors was held in relation to the reduction
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nor was any meeting of option holders held at the time of
the reduction. On a date or dates not specifjied, the

appellant then issued to its shareholders a document
entitled "Recall of Certificates” advising the effect of the
reduction of capital upon the issved shares and notifyiné
approval by the Court, and requesting the return of share
certificates to be exchanged for new shares to be issued
pursuant to the capital reduction and reconstruction. Evans
stated that in his belief a copy of that document would have
been issued to the holders of the June 1984 options. The 10
document referred to those options in the following terms:
" In addition the holders of options to purchase one
fully paid $1 share in the Company on or before
June 1lst 1984, at an exercise Rrice of 25¢ per
option are hereby offered one option, for every 10
options currantly held, to purchase one fully paid
25c share exercisable on or befora December 31
1285 at the 2=xercise price of 20c oer option. "
According to Evans, as to whether some option holders
acceptad the iavictation to seek an 2xchange, tle companvy aad 20
nad no refusals as such but he thought the figures up to
date were that 62 million options out of a total of 70 odd
million had taken up the offer "because it was a very
lucrative scheme offered to them." His evidence went on
that the new options were listed for trading on the ‘Stock
Exchange but the company took no steps to cause the June
1984 options to be de-listed (they had previously been

listed) as they were not quoted and he believed it was a

matter for the Stock Exchange to de-list them.
30

- -

-2rrespondence 2nsuad cetween :he sarTias L April. Mav
1984. It is not necessary to go to the correspondencs
8Xcept to recite the respondent made an application for the

°Ptions to pe registered in its name. The response was to
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point out the terms of the capital restructure and the
alleged entitlement of option holders to take up one 25c
share at a cost of 20c for each ten options in respect of Sl
shares. That was followed by the apoellant forwarding to

«he respondent a certificate certifying it to be the
registered holder, subject to the memorandum and articles,

of 127,217 options over fully paid shares of 25c¢ each
"subject to the <conditions overleaf" which <condition
provided, inter alia, for the exercise of the options at any

time prior to the 3lst December 1985 on the payment of 20c¢ 10
for each new share taken up. By letter of the 30th May 1984

tﬁe respondent advised it had never accepted the offer to

take up the December 1985 options, ;eturned the said
certificates, and purported to exerc;se its June 1984
options to take up 1,272,170 shares of S1 each enclosing the

sum of S318,042.50 <the <:total exercise ‘price at 2%c per

Share. The ﬁppe;lan: rejected tne alleged acceptance bput
undertook to issue 127,217, 25c shares “upon proper exercise

of the option". Both parties then commenced proceedings for
declarations as previously referred to. The relief sought 20
on both sides was limited to declarations.

Senior counsel for the appellant during his argqument at
times made reference to what he claimed would be the
inequitable result to the company and its shareholders if
the respondent's view of the option contract was upheld.
Though iz was :mmediacely agrzed such :5nsideraticns ough=z
70t to be the basis of a decision bv this Court it was said
that they were matters which ought to be taken into account
when attempting to construe the terms of the contract since
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the parties surely could not have contracted on a basis
which would have such an inequitable result. Considerations
of fairness or unfairness as between the company or its
existing shareholders and the respondent seem to me to be of
little assistance in resolution of the problems thrown up iﬂ
this case, nor do I think it material that, theoretically at
least, if the respondent's view 1is sustained, and it
ultimately acquires the number of shares it seeks, it may
reap considerable financial benefit. What is relevant is
the construction of the option contract. 10
In summary, the appellant's argument went like this. a
share in a company among other things, is an aliquot

-a

orcpertion of the company's share capital: Archibald Howie

?evy, Ltd. v. Commissioner of Stamp Duties N.S.W.) 77 C.L.=R.

143 per Dixon J. at 1532. An option to take up shares in-a
company is =2ither:
(a) a contract to issue shares in the company upon
the fulfilment of the conditions of the
axercise;
or 20
(b) an offer to issue shares in the company,
together with a contract not to revoke the

offer during the period of the option: Laybutt

v. Amoco (Australia) Pty. Ltd. 132 C.L.R. 57 at

2R 2ither wviaw zhe cption holder is 2ntitiad zo de issued a
ares in <+«he company which will give him an
aliquot proportion of the company's share capital being the

Proportion that the number of option bears to the total
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number of issued shares. At all times the appellant company
had, and still has, only one class of shares, namely
ordinary shares. The options in type held by the respondent
entitle it to be allotted a number of ordinary shares in the
appellant, the right to be allotted to such shares being'
expressed to be "subject to the Memorandum and Articles of
Association”. Shares issued pursuant to the options are to
"rank equally with the existing ordinary shares of the
company". Article 34 provides power in the appellant to
reduce its capital. The respondent's right to be allotted 10
the number of ordinary shares stated in the certificates was
subject to all the powers contained in the articles of
Association including the power of the company to reduce its

capizal: Hirsch and Co. v. Burns and Anor. 77 L.T. 377. The
[

appellant on the 15th March 83 in the exercise of its powers

under Arzicle 34 and with <he approval of the Supreme Cour=
of New South Wales, reduced 1its «capital as statad
previously. Upon the reduction of capital being effected,
Sption holders became entitlad to be issued a aumber of
shares which was identical to <the number of shares the 20
option holder would .have had after the reduction if he'had
exercised his option before the reduction. Accordinqu; the
requndént became entitled to be issued 127,217 ordinary
shares of 25c each, that is one 25c ordinary share for every
ten $1 ordinary shares the raspondent would have been
2htizied 10 osefors the raductzicn. Fursher, or altarzativelvy,
it was a condition of the option tnat upon it being saxer-
cised the shares iésued pursuant to it would rank equally

with the existing ordinary shares of the appellant company.
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In order for the shares issued pursuant to the options to do
so, the number of shares issued must necessarily take
account of the reduction for further, in the alternative,
the options were to acquire a number of ordinary shares in
the appellant company, subject once again to the power of
the appellant to reduce its capital by reducing the par or
nominal value of its shares. The appellant having reduced
the par or nominal value of its ordinary shares from S$S1 to
25c, the option holders became entitled to the stated number
of ordinary shares having a par or nominal value of 25¢. On 10
this basis the respondent would have become entitled to take
up 1,272,170 ordinary shares of 25c each. As the respondent
durchased the options held by it aftar the reduction and
wizh knowledge of it, accordingly, "in axercising the
options, it must be taken as having agreed to be allotcted
only suca number of shares as it would have been entizlad =o
after the reduction on thg basis of one 25¢ ordinary share
for every ten s1 ordinary shares at 20c each.
To recapitulate, the appellant seems to ask the Court
Lo construe the contract with one of three possible rasults. 20
(a) On the exercise the respondent would be
entitled to acquire one 25c share upon payment
of a price of 20c in respect of every ten
options to acquire $1 shares.
(b) The respondent became entitled to acguire one
25c snars Zfer 23¢ for sacha tan c¢pticens o
iczuire a Sl share.
(c) The reﬁpondent became entitled to acquire one

25c share on the payment of 25c¢ for each sl
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share it had previously been entitled to
acquire.
In the first two cases the respondent would have acquired
127,217 25¢ shares, by the payment either of 20¢ or 2S¢ per
share, while in the latter case, it would have acquired
1,272,170 25c¢ shares at a payment of 25c¢ each. Before
turning, however, to the construction of the contract in
detail it is necessary to deal with the defence of
frustration.
It is said and there is no dispute that the options 10

were granted subject to the memorandum and articles whatever

that might mean. The cases Bannatvne v. Direct Spanish

Telegrach Companv 1887 34 Ch.D. 287 per Cotton L.J. 301-2,

in Re Barrow Haematite Steel Co 1888 39 Ch.D. 582 per Norsth

J. at 603 and in Re Credit Assurance and Guaran-ee

upport the

wn

Corooration Limitad (1902) 2 Ch. 601 abundantly

ital

‘0

dIcpositicn. As the company 2ad power %o reduce its ca
pursuant to Article 34 therefore it is said the option
holder took the risk that there would be no Sl shares to be
issued to him at the relevant time. It could, of course, up 20
to the reduction of capital which eliminated $§1 shares, have
éxercised its option but, having failed to do so before the
reduction then on this argument it would be left with no
Tights at all under the contract which would have been
frustrateq. The real problem with this argument is that the
appellant remains capable in general meeting by ordinarv
“8soiutisn  sf ST2ating 51 snarss sc as =5 semply wizih zhe
&xisting June 19g4 options. Article 30(a) expressly
Provides thac the company may increase its share capital by

pe-m o Mgy
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the creation of new shares of -such amount as it thinks

axpedient. It might alsq, by the same article, consolidate
its 25c. shares if it wished into $1 shares, both issued and
unissued. Indeed, this company did exercise its powers
pursuant to Article 30(a5 shortly after the options were
originally granted for it did not have on hand enough
unissued $1 shares to accommodate all the options if they

had been exercised so it increased its capital in case of

that eventuality. Hirsch and Co. v. Burns is clear authority

that the fact that a company has_given to any person the 10
option of taking its unissued shares at a future date at an
agrzed price does not fetter the company in any way in the
conduct of its business in the interval;.and it may exercise
all the powers confsrred upon it by ?the memorandum or
articles of association, and =2ither dispose of its business
0 z2nother <company or agree %o voluntary liguidation. I
will come back to this case later. For the purpose of cthis
point, however, it must be accepted the appellant was
entitled to réduce its capital (if what it did so far as the
unissued $1.00 shares are concerned amounted to a reduction) 20
and to do so in the manner which it did. But I do not think
the reduction has had the effect of frustrating the contract
Simply because there is of now, at the moment at any rate,
no $§1 shares available to satisfy the exercise of the
options,

50 Zar as :ze zgnstructisn of e sption czntract is
s%ncerned <the appeilant says that the construction 2or the
Constructions for which it contends ara to be read from the

wording of the option and particularly the conditions of
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exercise but alternatively it is said the Court ought to
imply a term which would lead to the same result. A recent
authority on the conditions which must be satisfied before a

term will be implied is Codelfa Construction Pty. Ltd. v,

State Rail Authqritv of New South Wales 56 A.L.J.R. 459 per

Mason J. at 461. The conditions necessary to ground the

implication have been summarised in B.P. Refinery pPty. rLtd.

v. Hastings Shire Council 52 ALJR 20 at 26 as follows:

(1) It must be reasonable and equitable;

(2) It must be necessary to give business - 10
efficacy to the contract, so that no term
will be implied if the contract is effective

without it;

(3) It must be so obvious that "it goes without
saying"; o

(4) ¢ must be capable of clear exprassion;

(5) It must not contradict any express term- of

the contract.

Senior counsel Zfor che appellant so far as I racall,
did not formulate expressly an implied term and no doubt, I 20
Suspect, the reason for that is that it is not by any means
an easy matter to spell out one which meets the conditions.
On two og the possible constructions as compared to the June
1984 Options, the respondent is to have a reduced number of-
shares at a reduced par value, exercisable at a different
time and at a different rate of . discount or at .no
discount, Whether the term is so obvious that "it goes
without saying" has to be decided upon the circumstance
SUrIzundiag  :ze naxking £ e zIzntract and dravai’izg ac
that time, I feel it entirely improbable an officious 30

bystander listening to the representatives of the appellant

and a Prospective optionee negotiéting the terms of the
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option would have said to them "What is to be the position
if the company reduces its share capital so as to obliterate
the existence of the Sl shares?", I have not the slightest

doubt neither the appellant nor che prospective optionee

would have been thinking in terms of loss of capital but

rather on the prospect of the increase in value above par of

the shares by reason of a successful exploration

programme. Indeed the officious bystander might have said

"It goes without saying the appellant will have available to

issue S1 shares unissued in case the  options are 10
exercised".

The appellant may not cancel shares which at the daté
of the passing of the resolution in that behalf, have beeén
taxen or agreed :to Dbe taken: Article 3 (e). An option
nolder has not agreed to take the shares for he does not -do
that until he has exercised the option. On the other hand
the apvellant was bound to give the respondent :the shares,
the subject of the options at the price they were offered

and - when the option was exercised by notice. As Lord

Brampton said in Hilder v. Dexter (1902) A.C. 474 at 482: 20

" The directors were bound to give him those options
at the price they were offered, and when he
exercised them by his notice, he became bound to
take and pay for the shares at that price. "

The reduction in capital applied to both issued and
Unissued shares. At the time of the reduction there were
136,826,322 issued shares either fully paid up, partly paid
=P+ °r parzly zaii ap and Serfaizad. The raduczisn as aad
<ie erfact of caﬁceliing zhe cnissued 31 sharss and
substituting for them 25c. shares. There was no need for 30

the appellant to have done that since it could have effected
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the reduction on only the issued capital and maintained the
unissued capital though I appreciate there may have been
problems if, at a later stage, Sl shares had been issued, so
far as listing the §1 shares and 25c shares on the Stock

Exchanges. If there had been such a problem that could have

been overcome by converting the issued $1 shares into 25c.

shares. Properly viewed the special resolution approved by

the New South Wales Supreme Court was partly a reduction of
capital and partly a cancellation of unissued shares. There
was no need to obtain the Court's c¢consent to the 10

cancellation. I am therafore of the view that no term can

pe implied into the contract which would have the effasct of
yielding a construction which would support any one of the

appellant's contentions. Rather, if a term is to be implied
: ' r
I would have thought it should be that the appellant would

take no steps to deny itself ability to perform the

ised.-

0
(X

oblications cast upen it should the option. te =axer
Much stress by both parties was placed upon the

condition reading as follows:
" Shares issued on the =axercise of options will be 20
allotted after receipt of all relevant documents
and payments and will rank equally with the
existing ordinary shares of the company. "

In my view the words "the existing ordinary shares of- the
company" refer to the then existing ordinary shares, that is
at the time of the granting of the option, namely, ordinary
fully paid shares of Si each. I do not think the phrase has

2rance to whatever might se the axisting crdinar-’ sharss

-2
-

(2 ]

OL the company at the time of the exercise of the option.

It is scarcely conceivable that was intended since the right 30

granted to the optionee was to acquire a Sl share at a
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discount of 75c. The "Application For Shares"” form states
it to be in, respect oﬁ "Ordinary Fully Paid Shares of Sl
each in Forsayth Oil and Gas N.L." The terms of the option
envisage and imply that at the date of the exercise of the
option the company would be able to supply, in discharge of

its obligations, ordinary fully-paid shares of $1 each.
These shares on issue after exercise are to rank equally

with the existing ordinary shares of the company. What the
conditions contemplate is that upon issue these shares will

not have any rights or obligations similar to a different 10
class of shares which may have been created other than
ordinary shares as, for example, presference shares or some
cther type of shars. As far as I "tan see, should the
sompany issue S1 shares to the respondent chey will rank
2qually with the existing 25c¢ shares i= 25c shares are to be
Tegarded as <=he then ordinarvy shares of the company so far

A5 material, in all respects as to dividends, voting rights

and on winding up.

The appellant sought to spell out of the condition
felevant to +the exercise of the option that the option 20
shares would rank equally with the existing ordinary shares
of the company and the issue would take into accoun£ the
reduction of capital. That would mean the number of issued
shares woylg be proportional to the then issued capital of
the Company as the number of options was equal to the total
TUnper of issued shares at the time of the grant of <txe
sotion In my ooln'on tils proposition can se answered in a

number of ‘ways. firstly, the condition is directed to each

Lndxvidual share, that ijsg to say it says each share will
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rank equally with the existing ordinary shares of the

company . It is not directed to any concept involving the

totality of the option shares in respect of the then
existing ordinary shares of the company at the time of the
exercise. In any event I do not think any plausible
equation is possible upon the issue of an option certifi-
cate. The option holder takes a number of risks not the
least being that the company might issue a large number of
shares prior to the exercise of the option so as to water
down the aliquot proportion of the option holder's shares to 10
the total issued shares of the company. Agaiﬁ, any such
proportion would have to take into account the possibility
of the‘exercise by other option-holdery of similar options
and thers can be 1o certainty as to Jl0W many of those
options would be exercised. furthermorz, some of the
existing issued share capital might be cancell2d bv reason,
for example, of non-payment of calls. In other wordés, there
are so many intangibles it is impossible to make any
meaningful - assessment of —-an- option - holder's rational
proportion of the capital of the company whether issued or 20
unissued and in any event it is a meaningless exercise
unless and until the option is exercised.

The appellant also endeavours to place the appellant in
the same éosition as it would have béen had it exercised its
option before the reduction, at least so far as the number

cf sharss is concaraed. Ts do so seems =5 be contrary of

dirsch and Co. v. 3urns. What tiae sStockorosing Zirm ia tlac
case hoped to obtain is more clearly demonstrated in the

Court of Appeal decision which appears at 74 L.T. 769. The
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Court of Appeal decision reversing the trial Judge was
upheld in the House of Lords. The following is taken from
the judgment of Lindley L.J. The stockbrokers had the call,
that is, an option to acquire, 36,354 shares in the South
African cémpany at ll/6d. per share by the end of Aprii
1895. Before the stockbrokers nad exercised their option
the company entered into a contract to sell its business to
the Johannesburg company for4(345,000 but the same agreement
provided certain options for each of the shareholders of the
South African company to acquire shares in the Johannesburg 10
company. The stockbrokers were advised of what was going on
and the suggestion was made to them that they should decide
to éxercise their options in the light of.what had hapoened
but they declined to do so until steps e;d been taken to
wind up the South African company. In the meanwhile the
value of shares in the Johannesburg company had greatly
escalated so the shareholders of the South aAfrican company
who .had exercised their options to acquire shares in the
Johannesburg company stood to gain a considerable financial
advantage. As Lindley L.J. pointed out what the 20
stockbroking firm was endeavouring to do was to get the
ad§antage that would have accrued to them had they been wise
enough to have exercised their options before it became too
late to do so, so as to take advantage of the right to take
up shares in the Johannesburg company. At p.775 his Lordship
said:
" It is a question of the time when a person chooses
to become a sharenholder, and he must stand upon

that time, and he must get the advantages or
disadvantages, whichever they are, at thHat time 30

and not earlier.”
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It is therefore not possible to look at this matter as
if the respondent had exercised its option prior to the
reduction of capital. It has exercised its option now and
it stands to gain the advantages or disadvantages
appropriate to that time.

There remain two other matters. The appellant says
that as no consequential relief is sought, the declarations
ought not to have been made. This is so, apparently, even
though the appellant itself has claimed declaratory relijef
and by the grounds of appeal still does so. Reference was 10

made to Neeta (Epoing) Pty. Ltd. v. Phillips 131 C.L.R. 286

per Barwick C.J. at 307. That was a case however whera- a
declaration was sought as to whether a Fontract had or had

not been validly rescinded. Barwick C.J.,commentad th

[+]
t
5
4

was generally undesirable that a Court should so Zeclare
without any order for consequential relisrf. This i{s not
such a case. dere the declaratory relisf ;s soughz as =5
the construction of the contract. In my view the relies
sought was entirely appropriate.

It was also said that this was a circumstance in which 20
the Court even though there may have been a breach .of
contract would not grant specific performance. The matter
was not fully argued before us and it was certainly not
argued before the trial Judge. Specific performance has
been granted in respect of the sale of shares, ses Halsbury

ita edn., wvecl. 44 para. 424, and  Yor=aera Countias

-
'

Securities Ltd. v. Jackson and 3Steepiz Loz, L3

Ve e e om
T e NoLLZ.

1133 at 1142-1145. It is premature whether specific periorm-

b 2d by the Coure-. If the

would

ance would or

RETITT™AR
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23.

final result of the litigation is that the declaration made
by the trial Judge as amended, stands, it may be that will
be sufficient to resolve the issye between the parties and
in the end there may be no breach of contract. If not, the
matter will no doubt come before the Court aqain and thaé
will be the time to aecide whether specific performance or
damages in lieu is the appropriate remedy.

In my opinion this appeal should be dismissed except to
the extent that thé words "subject to any defences which may

be available to Forsayth 0il and Gas N.L." should be added 10

after the word "entitled" in paragraph 2..0f the declaration

made by the trial Judge.
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IN THE SUPREME COURT )
)

OF WESTERN AUSTRALIA )

THE FULL COURT

CORAM: WALLACE,

Delivered:

12th November 1984

19 DEC 1984

Heard:

BRINSDEN & KENNEDY JJ.

Appeal No. 443 of 1984

BETWETEN:
FORSAYTH OIL & GAS N.L.
Appellant
(Plaintiff)
and 10
LIVIA PTY. LTD.
Respondensz-
(Defendant)
Mr. S$.P. Charles Q.C. with him Mr., R.J. Meadows
(instructed by Messrs. Muir Williams Nicholson)
appearad for the appellant.
Mr. D.K. Malcolm Q.C. with him Mr. C.L. Zeleszis
{instructed by Messrs. Downing & Downincg)
appeared for the respondent.
KENNEDY J. 20
The . appellant is a -no liability company, whicn was
incorporated in New South Wales on the llth December, 1969.
An application has been made for the transfer of the
incorporation of the company to Western Australia, which
application is pending before the Naticonal Companies

Securities Commission.

Prior to the 15th March, 1983, the nominal share capiral

2f e 2ppeilant was

3200,900,3¢C0,

Sivided .nTs IIU

shares of $1.00 each, of which 112,364,727 had been issued and

were fully paid,

of $1.00 each paid. to 62 cents

106

in addition to 3,148,018 contributing shares

30
and 21,313,577 contributing
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shares paid to 60 cents and forfeited through non-payment of
calls. The company had also granted approximately 70,000,000
options to acguire $1.00 ordinary fully paid shares in the
company £for 25 cents per share. Shortly before the 15th
March, 1983, the fully paid oréinary shares had been trading
at 2 cents each. It was obvious, therefore, that the options
had at this time no market value and, although they were
listed as securities on the S:ock Exchange, no sales were
taking place.

The {orm of option certificate issued by the appellant
certified that the person named therein was the registered
holder, "subject to the Memorandum and Articles of Assoc;ation
of the Company", of the options set out therein over Zfully
paic sharzss of $1.00 each, subiect to the conditions overlea?.

The conditions overleaf, which were printed under the
neading, "Conditions upon which the options may be exarcised,
and the efﬁect of such exercise", contained the following:

" ....The options may be exercised at any time
prior to the lst June 1984.

The options may be transferred by an instrument
(duly stamped where necessary) in the form
commonly used for tranfer of shares at any time
prior to the lst June 1984.

Shares issued on the exercise of options will
be allotted after regeipot of all relevant
documents and payments and will rank equally
with the existing ordinary shares of the
company., " '

The form of application for shares printed on the back of
the optisn ser-ificacs srevided Izr the exercise of the optior
for ordinary fully paid shares and contained a raguest %>
allot the shares and an agreement to accept them subject to

the appellant's Memorandum and Articles of Association.
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It is of interest to note that, on the 28th August, 1980,
after the granting of the options, the appellant had increased
its nominal capital £from §50,000,000 to $S200,000,000, this
being said, on behalf of the appellant, to have been plainly
necessary to accommodate the rights of the holders of the
options which had at that time been granted to acquire some
70,000,000 S1.00 ordinary shares in the appellant.

At the annual general meeting of shareholders of the
appellant, held on the 1l5th March, 1983, a number of special

resolutions were passed, including the following:

" That subject to the confirmation of the Supreme
Court of New South Wales...the share capital of
the Company be reduced from $200,000,000
divided into 200,000,000 shares of S1.00 each
to 520,000,000 divideé into 80,000,000 shares
of 25 cents each. "

" That...the Memorandum of Assofiation of the
Company be 2amended bpy deleting the existing
Clause 4 and inserting:

‘The Share capital of the Company is
520,000,000 divided into 80,000,000 shares of
25 cents each. The shares in the original or
any increased or reduced capital may be divided
into several classes and there may be attached
to the shares whether original or otherwise
respectively any preferential gqualified special
or deferred rights privileges and disabilities
or conditions and any of such shares for the
time being unissued may from time to time be
issued with any such rights whether in respect
of dividend or repayment of capital or both or
any such special privilege over any share
previously issued or then about to be issued or
with such deferred rights disabilities or
conditions as compared with any other shares
previously issued or then about to be issued
and with any special or restricted rights or
without any right of voting and generally on
such terms and subject te such conditions and
crovisions as may Irom time o time To oe
determined in accordance ‘with the Articles of
Association of the time being in force.' "

" That subject to....the confirmation of the
Supreme Court of New South Wales...the paid up

capital of the Company be reduced from
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$127,104,644.36 (comprising 112,364,727 fully
paid shares of $1.00 each; 3,148,018
contributing shares of $1.00 paid to 62 cents
each and 21,313,577 contributing shares of
$1.00 paid to 60 cents and forfeited through
non~-payment of calls) to $3,179,190.13
(comprising 11,236,473 fully paid shares of 25
cents each; 314,802 contributing shares of 25
cents each paid to 16 cents each and 2,131,358
contributing shares of 25 cents paid to 15 10
cents and forfeited through non payment of
calls) by cancelling the sum of $123,925,454.23
being paid up capital which is lost and is also
unrepresented by available assets to the extent
of 0.975 cents per share on each of the fully
paid shares (total $109,555,608.82) and to the
extent of 0.604 cents per share of the partly
paid shares (total $1,901,402.87) and to the
extent” of 0.585 cents per share on each of the
forfeited shares (total $12,468,442.54). 20
Fractions resulting from the reduction of
capital will be rounded up to the next highest
number. "

At the same meeting, it was also resolved, as an ordinary
resolution, that, subject to =the passing of the £foregoing
rasolutions and another resolution (which was also duly

passed):

" <¢he holders of options granted by the appellant
to purchase fully paid $1.00 shares in the
Company on or before the lst June, 1984 at an 30
exercise price of 25 cents be offered one
option to acquire one fully paid 25 cent share
exercisable on or before the 31lst December,
1985 at an exercise price of 20 c¢cents per
option for every ten options currently held and
where as a result of the foregoing any option
holder becomes entitled to a fraction of an
option to acquire a fully paid 25 cent share
such option holder receive one option
exercisable on or before the 31st December, 40
1985 at an exercise price of 20 cents to
purchase a fully paid share in respect of that
fraction. "

No meetings of creditors were held in connection with the

Teduction of capital, nor were any meetings Of Option noiders

ever held.

On the 1l6th May, 1983, the Supreme Court of New South

Wales confimed the rafdun~+rinn of ranitral
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Following this confirmation, the company sent both to its
shareholders and to its option holders a notice headed 'Recall
of Certificates'. In terms, it was directed to shareholders
only, and it requested the return of their share
certificates. The letter does, however, contain the
paragraph: |

" In addition, the holders of options to purchase

one fully paid $1.00 share in the Company on or

before June 1, 1984, at an exercise price of 25

cents per option are hereby offered one option, 10
for every ten options currently held, to

purchase one fully paid 25 cent share,
exercisable on or before December 31, 1985 at

an exercise price of 20 cents per option. "

The offer to option " holders appears to assume the
continuance of the existing options, although, no doubt, at
the <ime, the prospec:t of any holder of an option seeking =2
exercise it appeared minimal. Had +he appellant nelZ <:he
options to which it now claims to bpe entitled immediately
p:iof <o the 15th March, 1983, and had it exercised them az 20
that time, it would have had to outlay $318,042 to acquire
shares having a market value of $25,443.

The appellant placed some weight upon the {inancial
benefits which would accrue from the exercise of his options
by an option holder at different times. Although, having
regard to the nature of an option, differing results might~5e
thought almost to be inevitable in such circumstances, it is
of.some interest to consider the case of the holder of 1,000
ootions prior =o the reduction cf capital. If the cptions had
been exercised at tais time, ne would have secured 1,006 31.00 30
shares for an outlay of $250, those shares being valued at
$20. After the. reduction,” he would have held 100 25 cent
shares, which had cost him $250, and which would, no doubt,
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still have had a value of approximately S$20. Had he not
exercised the options prior to the reduction of capital, but
had instead accepted the offer which was made to option
holders and <then exercised his new options, he would have
acquired 100 25 cent shares at a cost of $20, being their
approximate value. Clearly, the value of the appellant's
shares would have had to rise very substantially indeed in
ordef to give those who retained the old options any possible
benefits from their options, assuming, for this purpose, that
they remained capable of being exercised. It is not, I 10
delieve, relevant to consider what those option holders stood
to gain 1if, having held their options Zor a period, the
appellant's assets increased in value for reasons totally
anrelated to its capital structure.

As it :urned out, the holders of some 62,000,000 options
out of a total of approximately 70,000,000 accepteé the offer
made to <chem, an offer -which was described as being very
lucrative at the time. It may be that the appellant
considered the offer to be so attractive as to lead every
option holder to accept it, although, as the example I have 20
taken demonstrates, the immediate exercise of the new options
would have meant simply that the purchase price of the sh;res
equated their value. Be this as it may, however, thereafter
the appellanﬁ appears not to have given any further
consideration <o thoseA>original option holders who did not
accept zhe 2ifar made = <hem untii <ne respondent's zZlaim o
exercise its options was made. The appeliant took no steps to
have the Stock Exchange delist the old options. It left its

shareholders and itself open to what has in fact occurred.
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The precipitating event which has resulted in these
proceedings was, no doubt, the very significant increase which
occurred in the market price of the shares after the meeting
of the appellant at which the resolutions were passed, in
consequence of a gold discovery made by the appellant.

Subsequent to the 15th March, 1983, the respondent
acquired 1,272,170 of the options expiring on the lst June,
1984 with, it would appear to have been conceded, knowledge of
the reduction of capital. It has not yet become registered by
the appellant as the holder of those options. By letter dated jp
the 7th May, 1984, the respondent signified its intention to
exercise those options to acquire $1.00 shares and indicated,
in addition, that it had not accepted- the offer which had
ecarlier been made to ootion holders to exshange their existing
options  for the. new options to acguire fully paid 25 cent
snares on payment of 20 cents per share, exercisable on or
pefore the 31st December, 1985, On the 30th May, 1984, the
respondent purported to exercise its options to acquire

1,272,170 . ordinary fully paid shares of S$1.00 each in the

appellant, 20
The appellant would not accept the entitlement of the
respondent to exercise these options and, after cert;in
further correspondence, it issued an originating summons
seeking two declarations as against the respondent. The first
was that the liability of the appellant to holders of options
Sranted bv the ccmpanv for the acguisition of S1.00 shares. in
the company is:
(a) to grant to such holders, upon application
by them, options to acguire 25 cent shares in
the company, on the basis that there be one 30

option O acgqgulre one 2 cent share in the
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company at a price of 20 cents in exchange for
every 10 options to acquire $1.00 shares in the
company thereupon surrendered to the company,
or

(b) to 1issue to such holders, upon their

purporting to exercise an option to acquire

$1.00 shares in the company, 25 cent shares in

the company on the basis that one 25 cent share

in the company be issued at a price of 20 cents

in respect of every 10 options to acquire $1.00 10
shares in the company sought to be exercised.

Expressed shortly, a declaration in terms of para. (a)
would imply that the only entitlement of the option holders
was to accept the offer previously made to option holders. a
declaration in terms of para. (b) would relate the purcﬁase
price on the exercise of the option, in effect, to the market
vrice of the shares shortly pricr to the 15th March, 1983, for
that appears clearly to have been the .basis upon which the
burchase orice of 20 cents under tHe new options was
calculated. It is not to be derived f-om any relationship 20
bDetween the nominal value of the shares, before zané after zthe
reduction of capital and the purchase price under the original
options.

The second declaration sought was that the rights
conferred upon the holders of options to acquire $1.00 shares
in the appellant had been varied by the reduction of capital
of the éompany effected pursuant to the special resolution of
the company on the 1S5th March, 1983, so that such holders are

entitled to acquire one 25 cent share in the company at a

orice of 20 cents each for every 10 opticns to acquire $1.00 30

13

snares in zne SCmpary whish they may zoi

As to the second declaration sought, it may again ba seen

that the price of 20 cents is not related simply to the

reduction of capital, as its terms suggest.

Document 9 - Reasons for Judgment of the
Honourable Mr Justice Wallace, the

113 Honourable Mr Justice Brinsden and the
Honourable Mr Justice Kennedy on Appeal:
19.12.1984



The respondent subsequently also issued an originating
summons, in which it claimed, in the alternative to the
declarations sought in the appellant's origin;ting summons, a
declaration as to the rights conferred upon the holders of
obptions to acquire $1.00 shares in the appellant and as to the
liability of the appellant in the event of the exercise of
such options, in the light of the events which have happened.

Although the declarations sought by both parties related
in terms to the rights of all holders of options, no attempt
was made to join any other option holder in the proceedings,
whether as a representative or otherwise. Indesd, sctrictly,
the respondent is.no: yet, it would appear, an option holder,
because the transfer of the options has never been regis;e:ed.

The proceedings were consolidated by order dazted - the
6th August, 1984. They came on for hea:igé before Ffanklyn J.
whno, on the 17th September, 1984, dismissed the appellapt's
originating summons, and, on the respondent's originating
summons, made the following declarations:

1. Upon the registration of transfers to it of

1,272,170 _options for .51.00 fully paid shares
in the appellant at an exercise price oi 25
cents, the respondent was entitled to be issued
with. an option certificate in its name
certifying that it was the registered holder of
1,272,170 options for $1.00 fully paid shares
in the appellant at an exercise price of 25

cents.

2. Upon the exercise by the respondent, as it did
on the 30th May, 1984, of the aforesaid
1,272,170 options for $1.00 fully paid shares
in the appellant at an exercise price of 23
cents the respondent was entitled to be issued
with 1,272,170 sS1.00 fully zaid shares in ===
Ta2pital of <=tne appellant and zhe Appeil.ant was
liable to <take such steps as may be necessarw
to issue such shares to the respondent
including the calling of any necessary general
meetings of the appellant and using its bes:
endeavours to procure the passage of such
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resolutions as may be necessary to enable such
shares to be issued to the respondent.

The appellant now appeals against the decision of the,

learned trial Judge and seeks crders:

l. In lieu of the declarations made by him, that
it be declared that:

(1) The liability of the appellant to the
holders of options granted by the appellant
for the acgquisition of $1.00 shares in the
appellant was to 1issue to such holders, 10
upon their purporting to exercise an option
to acquire $1.00 shares in the appellan<,
25 cent shares 1in the appellant on the
basis that one 25 <cent share in the
appellant be issued at a price of 20 cents
in respect of every 10 options to acguire
51.00 shares in the appellant sought to be
exercised.

(2) That the rights conferred upon the holders
of options to acguire S1.00 shares in the 20
appellant were wvaried by "t=he reduc:tion of
capital of the appellant efiected pursuant
to the special resolution of the appellant
on the 15th March, 1983, so that such
holders were entizled <o acguire one 25
cent share in the companv at a price of 20
cents each Ior every 10 options to acquire
S1.00 shares in <che <company which they
held.

Alternatively that it be declared that the 30
liability of the appellant to the holders of

options granted by <the appellant for the
acquisition of ordinary shares in the appellant

was to issue to such holders, upon their
purporting to exercise an option to acgqguire
ordinary shares in the appellant, one ordinary

share in the appellant at a price of 25 cents

each in respect of each option to acqguire -an
ordinary share in the appellant sought to be
exercised, whatever the nominal or par value of 40
the ordinary shares in the appellant may be at

the time of the exercise of the option.

2. That the rights conferred upon the holders =f
IptTions 2 acgulire 5..500 snares in ths
appeilant wers2 wvariec¢ Doy :the reduction cf
capital of the appellant effected pursuant to
the special resolution of the appellant on the
1sth March, 1983, so that such holders were
entitled to acquire one 25 cent share in the
appellant at a price of 25 cents each for every 50
10 options to acquire a $1.00 share in the
appellant which such option holders held.
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Alternatively, that such holders were entitled
to acquire one ordinary share in the appellant
at a price of 25 cents each for each such
option held.

The alternative declaration sought in para. 1 derives
from an amendment to =the originating summons which the
appellant indicated in 1its Notice of- Appeal it would seek
leave to make. This declaration involved the disregarding of
the facts that. the options are to acquire $1.00° ordinary
shares and not simply ordinary shares, and that'the purchase
priée represents a <iscount of 75% of the nominal value of
chose shares.

The appellant also seeks to have the respohdent's
application dismissed. 1f, however, :the declarazions made by

)
-

+he learned :trial Judge otherwise stand, the appellant seeks

v . . - 3 . - r 3 . - .
to limit =hem by =he addition of the gualification, "subiec:

ences which may be available tec Forsav:zh Jil & Gas

(1Y

to anv de

The grounds of the appeal, as amended, are:

1. The learned Judge was wrong in law in holding
that, after the reduction of the appeliant's
capital on the 15th March, 1983, the option
holders were entitled to be issued with an
ordinary share having a nominal or par of $1.00
in the appellant, at a price of 25 cents a
share for every option held, more particalarly
in that ordinary shares of a nominal or par
value of S51.00 in <the appellant no longer
existed after that date.

2. The learned Judge should have held that the
rights of the option holders after the
reduction of the appellant's capital was to be
igsued wi=n one 25 =zcent share fcr esacn zen
5:.J)0 snarsz opticns  as @ Tesult ¢l Ine
reducsion in zapital of the company wheredv ten
shares of a nominal value of $1.00 became the

equivalent of one share of a nominal value of
25 cents each.
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Alternatively, the subject matter of the
options was in each case a number of ordinary
shares in the appellant (whatever their nominal
or par value might be from time to time) to Dbe
acquired upon payment of a price of 25 cents
each and the learned Judge should therefore
have held that the right of the option holders
was to acquire one ordinary share of a nominal
or par value of 25 cents at a price of 25 cents
each for every option on the basi$§ that the 10
appellant had lawfully reduced the nominal or
par value of its ordinary shares from $1.00
each to 25 cents each.

2A. Alternatively, the learned Judge should have
held that the respondent was nct entitled ¢to
the declarations sought by it or as made by him
on the ground appearing in the preceding
grounds of appeal.

2B. Alternatively, having regard to the uncontra-

dicted evidence that the respondent purchased 20
the option now held by it after and with
knowledge of the reduction in the capital in
the appellant, the learned Judge should have
found that there was no contrac< as between the
appellant and the respondent wherebvy the
appellant was —reguireé =to degliliver to the
respondenz, upon the options being sought to be
exercised, shares having a nominal or par value
of $1.00 in the appellant:.

3. As it was common cause tha: guestions of 30

specific performance could not be dealt with on
the hearing before his Honour and should be
preserved, the learned Judge should have
rendered the declaration made Dby him in
paragraph 1(2) of his Honour's orders subject
to any defences which may be available to the
appellant in respect of any claim for specific
performance.

3A. Alternatively, the learned Judge should have

found that specific performance was not, in all 40
the circumstances, an appropriate remedy and in
conseguence should have found that the
respondent's remedy was limited to whatever

right it may have in damages (if any) and not

to the declarations sought by the respondent or

as made bv him.

uc T whe 2Dhe._antT ~as Thoat Thne ZJptions

-
-

e

The arzsument
acquired by the respondent entitled it to be allotted a number

of ordinary shares in the appellant. The right to be allotted

those shares, however, was expressed to be "subject to. the <50
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Memorandum and Articles of Association”, under which the
appellant was empowered to reduce its capital. Upon  the
confirmation of <the reduc:ziorn in capital, all shareholdere
became entitled to one 25 cent share for every ten S$l.0y
ordinary shares- which they held prior to the reduction. Al}]
of this may readily be accepted. The next step in the
argument, however, which I am unable to accept, was that, upon
the reduction in capital being effected, option holders becameo
entitled to be issued with the number of shares which was
identical to the number of shares which the option holde;
would have had aiter ﬁne reduction, if he had exercised n::
option before the reduction, that is, 127,217 ordinary shares
of 25 cernts =ach. No convincing rsason was f{orthcoming as -«
wny zhe option nolder should pe trsated as 1f he nad exercisen
nis options wnen he naé not done SO. Furthermore, <tn:s
submiSSLQn ignores <the pronlem oI the exercise price of 2z¢
cents for each $1.00 sharz. Is that price also to be reduce~
by a factor of 40 =o .00625 cent per_share? Or is the option
price to be 25 cents for each 25 cent share, ignoring =zhe
discount to which the option nholders were entitled? I can ses
no basis for any such transmutation in the original rights ot
the option holders to one $1.00 share on payment oé 2%
cents. It remains within the power of the company to recreaze
$1.00 shares, in.just the same manner as, 1in 1980, 1t creaze-~
sufficient Sl.Oorshares to erabdle it to meet 1ts obligaticn:

1]

% <ne =2vent orf 3all =R soisn hoilders =axesrcisinc
cptions. None of the resoliutions passed b5y the compary
expressly purported to affect the rights of the option holders

who were, indeed, never consulted. All that happened was that
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they were given the right to surrender their options in return
for other options which, at the time, were thought vastly to
be preferred.

The appellant relied upon the decision of the House of

Lords in Hirsch & Co v. Burns (1897) 77 L.T. 377. That does

not, however, appear to me to assist it. The case establishes
two propositions, the first being that, after liguidation
proceedings have commenced, a person holding an ootion of
taking shares in the company is entitled, if he chooses to
exercise his option, to have shares issued te him. The second
is that =ne Zfact that a compary has given o any person =he
option of taking its unissued shares at a future date at an
acreed price does not fatter the company in any way in che

conduc: o iis business in =he interval, and ctha:z it mav

-
exercise all :the powers confarred upon it DY the Memorandur

and Articles of Association of the companv. AS exprassed bov
Lord Halsbury L.C. at D.378:

" (I)t would be a most ‘serious suggestion that,
in the case of a contract of this character®
(an option of taking unissued shares) "- which
is in +truth nothing more or less than a
contract for a sale of shares - there must be
imported into it a term that the company will
or will not «carry on its business in a
particular way; that it shall be restricted
from carrying on its business in a particular
way by reason of this implied term," (that the
company would not wind-up and would not deprive
itself of the power of - fulfilling the contracrt
by 1issuing shares of a particular character,
that s, shares in the company which was then
going and, as a corollary from tha:, that the
person who was entitled to share in <the
senefiss or p2refits 2f =ne Iompany as it was
-1en going must have oeen antitlgd to ose a
sharehclder In the company which was so
conducted that it had not parted with any of
its assets between the time of the making the
contract ‘and the time when the fulfjlment of
the contract came to be demanded) "by which it

shall oplace upon itself fetters so that it
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cannot continue carrying on the business which
it was originally carrying on. I entirely
repudiate any such notion as applied to a
contract of this character. -

Referring to the option agreement, Lord Watson said, at

p.379:

“ I do not think that it imposed upon the company
any obligation or duty whatever to abstain from
conducting its business in the usual way, and
exercising all the powers which were conferred
upon it in that respect by its memorandum and 10
articles of association; and I go this length,
that they were quite entitled in the option of
the shareholders to resort to such proceeding
as a resolution to wind-up if, in the opinion
of the shareholders, it was necessary and wise
to do so. I do not think these are matters in
which the appellants had anv right to
interfere. Their only right until the <ime
expired during which they had a right of option
or call for these shares was the demand that 20
they should be made sharenolders, if that were
possible, and to have that fnterest in the
assets and the management of the company wnich
would belong to the holders of 3,000 snares. "

See also per Lord Herschell at ».380 and Lecr2 Shand at
D.382.

Whilst, on the basis of this authority, it is not open to
the respondent or any option holder to complain of the
Testructuring of the capital structure of the apoellant
Subsequent to the granting of the options, it does not follow
that the shares which it was entitled to acquire were changed 30
in nature:

The next argument put forward by the appellant was that
it was a condition of the option that, wupon its being

-

exercised, the shares issued would rank equally with <he

o snarss

[ah)

2X13ting sparss =f <he 2ppeilant and znaz, :n crier
issued pursuant to the exercise of the options to rank equally
with the existing ordinary shares, the number of shares issued

the reduction. I am unable
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to accept this to be so. The condition in guestion requires
the shares,issued pursuant to the exercise of the option to
rank with the "existing ordinary shares”, "existing", in my
opinion, meaning existing at the time of <the 1issue of the
former shares. It seems to me guite inappropriate to have new
shares ranking, for the purposes of, for example, dividends
and voting rights, with shares which previously existed, but
which have effectively ceased to exist. It will be noted that
the reference in the consideration 1is simply to existing
crdinary shares and not O existing__prdinary shares of a2

particular amount.

ondition means, essentially, that the

0

This parcicular
existing ordinary shares are IO carvy no preferential or
special rights or privileges under the @emorandum and art:cles
as against =the crdinary snares O be issued to those
exercising zneir options. It is true that, oOn this basis, tns
existing ordinary shares are 25 cent ordinary shares, but,
nevertheless, they would carry no oreferential rights as
against .any new S1.00 oré&inary shares. Voting rights are
determined in accordance with article 57, which confers, on a
poll, one vote for every fully paid share and pro rata for
partly paid shares. So far as dividends are concerned, under
article 116 tﬁéy are payable in proportion to the shares held,
irrespective of the amount paid up or credited as paid up
thereon. Neitner as <o cdividends nor as to voting would I
r2gard the articl2s 28 cegu:ring the conolusion Tnat new $1.00
ordinary shares would rank other than =qually with <the
existing 25 cent ordinary shares. I do not see that there is

any necessity for their being of egual nominal value. The

10
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position is similar with respect tO0 the entitlement of
shareholders in a winding-up pursuant tO artjicle 145. In my
opinion, new $1.00 ordinary shares are rcapable of ranking
egually with the existing 25 cent ordinary shares.

Then it was argued, in the alternative, =nat the option
was to acquire a number of ordinary shares in the appellant,
subject to the power of the company to reduce its capital by
reducing the par or nominal value of its shares. The
appellant having reduced the nominal value of its ordinary
shares from $1.00 to 25 cents, it was said, the option holders
pecame entitled to the speciiied number of ordinary shares
having a nominal value of 25 cents. I am unabie to accept,
fJowever, +hat an option to acquire S51.00 shares should be so
converzed 1into an obtion to acguire 25 czen: sna-es. T™his
zrgument also puts on one side the eXistence oI the option

nolders' entitlement <tc a discount. Indeed, as I hnave

th

:ndicated, the various possible construci:ions pu:z

(&1

orwars DV
the appellant make no concession tz the ;egponden;-s
entizlement to a discount and involve a wvariation in price,
whether 1in the ;ctual sum to be paid or in the relationship
which that sum bears to the par value of the shares.

The next submission was that the rights of the option
holder ceased on the reduction of capital, because the shares
no longer existed, this being described in the written
submission as frustration by the action c¢cf the appellant 1in

- £

re2ducing izs capital. If i: amcuntad o ¢

ustration, i1t was a
seif-i1nduced frustration upon which tde appeiiant couid not
rely, but apart from that, this submission overlooks the fact

that $1.00 ordinary shares can once again be created.

19

20
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The fact that the respondent purchased the options after
the reduction in capital and with knowledge of it does not
appear to me .to alter the rights wnich the options confer upon
thelr nolders. It provides no basis for any contention that
the respondent must have agreed to be allotted only such
number of shares as it would have been entitled to after the
reduction - one 25 cent ordinary share for every ten S$1.00
shares. The facts of this case provide, in my view, no
justification for creating any distinction between the rights

£ an original option holder and the rights of a transferee. 10

o}

|

may well oe that the respondent has taken advantage of the

-

rt

situation; but, as I have already pointed out, it is a

sitvation which was created by the appellant.

[N

In nis reply, counsel fcr the apbellant for =he firs=
Time asserted that a term shouléd bpe
agreemenc. He was, nowever, Iorced tD express it in <he
alternative, namely, either =hat the option to purchase a
$1.00 share should only remain open until the lst June, 1984
unless before that time the companvy had altered its capital so
that the ordinary shares of the company ceased to have a 20
nominal value of $1.00, or, on the basis that the options did
survive the reconstruction, that an option to buy a $1.00
share was, upon that reconstruction, to equal the right given

t0o any holder of a $1.00 share in the company before

reconstruction, having regard to the price payvable bv <the

)

ve

]

The latter worZfs once again Iloss —he Dropiem

--— -

1]
D

8
.

°

U
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£or +he 28

U
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r 4 by <the necessi:zy o determine a
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cent shares.
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Whether a term is to be implied in a contract is to be
considered on the basis of the facts existing at time of the
contract. In this case, are the parties to be taken to
acknowledge that the company will overlook on a restructuring
of its capital the rights of option holders who elect not to
take up any offer for a substituted option? The suggested
terms, it appear$ to me, are not necessary to give efficacy to
the contract, however much they might enable the apoellant to
overcome a difficulty of its own creation. Neither of the
terms is so obvious that 'it goes without saying'. Indeead, 19
the very fact that the implied terms are put up in <he
alternative makes it difficult to maintain the contrary view -

$2e generally, B.P. Refinerv (Westernbort) P=v. L:zd. v.

-

dastings Shire Council (1877) 52 A.L.J 20 at p.25, Secured

< R.
- - .. P .
iNicome Real Estate (Australia) Ltd. v. St. Martins Investmenrts

(1979) 144 C.L.R. 596 and CodelZa Construction Dtv,

Do T e
- -V g et ke ek
—

Ltd. v, State Rail Authority of New South Wales (1982) 5s
A.L.J.R. 459.

In ﬁhe end, whilst acknowledging the apparently
unwarranted advantage which the respondent will gain over the- 20
existing shareholders of the appellant, I -am not persuaded
that the learned trial Judge was wfong in taking the general
view which he did. There are, nevertheless, certain
difficulties in relation to the declarations which he made.

1Z they stand, it is not contested by the respondent that they

-~
=

ri
tn

snould be l:mizag v the adcéition tne gualiiicact:ion

"Subiect to any defences which may be available to Forsayth
Oil & Gas N.L.", for a substantial issue arises in relation to

the question of whether specific performance would be decreed
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in favour of the respondent. As to that guestion, because it
has not been fully argued, it would not be appropriate to
express any concluded view, Nor, for the same reason, do I
propose to consider the question of any damages recoverable by
the respondent for breach of contract.

The second difficulty is more fundamental. It is that
the declaration, amended as suggested, will leave unsettled
issues between the parties conseguent upon it The
appropriate course is always to administer tha final remedies
in the same proceedings. It may be suggested that the 10
declaratory relief granted should have been refused unless the
respondent sought or submitted ¢o final relief. The questibn
now is whether the case should be remit-ed for further hearing
to gdetermine the matters in dispute, rather than simply making
a declaration in respect oI cerzain issues, leaving other
issues in the same dispute unargueé ané undetermined - see

~

Neeta (Zpoing) Ptv, Limited wv. Phillins (1974) 131 C.L.R.

286. With considerable hesitation, and appreciating the
general undesirability of this course, and acknowlzdging that
further proceedings may result, I have reached the conclusion 29
that, the case having reached this stage, the respondent
should not be put to its election or the case remitted for
further hearing.

In my opinion, the appeal, subject to the minor additions

to the declarations to which I have referred, should be

-

[¢3

0

ismicsse
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IN THE SUPREME COURT
OF WESTERN AUSTRALIA
OF THE FULL COQURT Appeal No. 443 of 1984

On appeal from Supreme Court
Actions No. 2252 of 1984
(formerly Company No. s¢ of
1984) and No. 2253 of 1984
(formerly Company No. 114 of
1984)

Consolidated by Order dated 10
6th August 1984

BETWETEN :-

FORSAYTH OIL & GAS N.L.

Appellant
(Plaintiff)

- and --»
LIVIA PTY. LTD.

Respondent
(Defendant)

BEFORE THE HONOURABLE THE CHIEF JUSTICE, THE HONOURABLE 20
MR. JUSTICE BRINSDEN AND THE HONOURABLE MR. JUSTICE
KENNEDY THE 7TH DAY OF FEBRUARY 1985,

UPON the application of the Appellant by motion dated the 9th
day of January 1985 and upon hearing Mr, R. J. Meadows of
Counsel for the Appellant and Miss., M. E. Scanlon of Counsel for

the Respondent it is ordered that:-

1.

Subject to the due performance by the Appellant (Plaintiff)
of the conditions hereinafter mentioned and subject to the
final order of the Court upon the due performance thereof
the Appellant (Plaintiff) have leave to appeal to Her 30
Majesty in Council from the judgment herein of - this
Honourable Court given on the 19th day of December 1984 by

which it was ordered that:

Docurent 10 - Order for Conditional
Leave to Appeal to Her Majesty in
128 Council: 7.2.1985



"l. The 3Jjudgment of the Honourable Mr. Justice
Franklyn delivered the 17th day of September
1984 be varied by adding the words "subject
to any defences which may be available to
Forsayth 0il & Gas N.L. in respect of any
claim by Livia Pty. Ltd. for specific
performance” after the word *entitleg"
appearing in line 5 of paragraph (2) of the
said Judgment, and after the word "liable"

appearing in line 9 of paragraph (2) of the 10
said judgment, so that paragraph (2) now
reads:-

"(2) Upon the exercise by Livia Pty. Ltd.,
as it did on 30th May 1984 of the
aforesaid 1,272,170 options for $1.00
fully paid shares in Forsayth 0il & Gas
N.L. at an exercise price of 25¢, Livia
Pty. Ltd. was entitled subject to any
defences which may be available to
Forsayth 0il & Gas N.L. in respect of 20
any claim by Livia -Pty. Ltd. for
specific performance, to be issued with
1,272,170 $1.00 fully paid shares in
the capital of the afor®said Forsayth
0il & Gas N.L. and the said Forsayth
Oil & Gas N.L. was liable subject to
any defences. which may be available to
Forsayth 0Oil & Gas N.L. in respect of
any claim by Livia Pty. Ltd. for
specific performance, to take such 30
steps as may be necessary to issue such
shares to the said Livia Pty. Ltd.
including the calling of any necessary
general meetings of the said Forsayth
0il & Gas N.L. and using 1its best
endeavours to procure the passage of
such resolutions as may be necessary to
enable such shares to be issued to the
said Livia Pty. Ltd."

2. The appeal otherwise be and is hereby 40
dismissed.

3. The Appellant (Plaintiff) d&o pay the costs
of the Respondent (Defendant) to be taxed
with a certificate for Second Counsel."

Upon condition that the Appellant (Plaintiff) within a
period of 3 months from the date of the order granting leave
to appeal deposit on fixed deposit at Perth for a term of 3
months with any banking company carrying on business in the
State of Western Australia a sum equivalent to £500.00

2 Docurent 10 - Order for Conditional
- Leave to Appeal to Her Majesty in
127 Comcil: 7.2.1985



sterling in the name "Master, Supreme Court of Western
Australia® and delivering the receipt therefor to a Master
of this Honourable Court as security for the due prosecution
of such appeal and the payment of all such costs as may
become payable to the Respondent (Defendant) in the event
that the Appellant (Plaintiff) does not obtain an order
giving final leave to appeal or of the appeal being
dismissed for non-prosecution or of Her Majesty in Council
ordering the Appellant (Plaintiff) to pay the costs of the
Respondent (Defendant). 10

2. There be liberty for each party to apply.

3. The costs of this application and order hereon be costs of

the appeal.

BY THE COURT

STRAR

THIS ORDER was extracted by Muir Williams Nicholson of 9th
Floor, Australia Place, 15-17 William Street, Perth.
Telephone: 327 5777. Reference: RJM:PDE:FORS0770-018

——— 3 Document 10 - Order for Conditicnal
r Foy=} Leave to Appeal to Her Majesty in
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IN THE SUPREME COQURT
OF WESTERN AUSTRALIA
OF THE FULL COURT Appeal No. 443 of 1984

On appeal from Supreme Court

Actions No. 2252 of 1984

(formerly Company No. 56 of

1984) and No. 2253 of 1984

(formerly Company No. 114 of
R 1984)

Consolidated by Order gateg 10
6th August 1984

BETWEEN :-
FORSAYTH OIL & GAS N.L.

Appellant
(Plaintiff)
- and -

-

LIVIA PTY. LTD.

Hespondent
(Defendant)

BEFORE THE HONOURABLE THE CHIEF JUSTICE, THE HONQURABLE 20
MR. JUSTICE BRINSDEN AND THE HONOURABLE MR. JUSTICE
KENNEDY THE 19TH DAY OF FEBRUARY 1985,

UPON the application of the Appellant by motion dated the 9th
day of January 1985 AND UPON HEARING Mr. R. J. Meadows of
Counsel for the Appellant and Miss. M. E. Scanlan of Counsel fot
the Respondent IT IS ORDERED THAT:-

l. The Appellant (Plaintiff) have leave to appeal to Her
Majesty in Council from the judgment herein of this
Honourable Court given on the 19th day of December 1984,

Document 11 - Final Order for Ieave
1 to Appeal to Her Majesty in Council:

19.2.1985
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2. The costs of the application be costs in the appeal.

BY THE COURT
(>/ —t

REQISTRAR

THIS ORDER was extracted by Muir Williams Nicholson of 9th
Floor, Australia Place, 15-17 William Street, Perth.
Telephones: 327 5777. Reference: RJM:PDE:FORS0770-018

Document 1l - Final Order for leave
to Appeal to the Majesty in Council:
2 19.2.1985

8057¢/12.3.85/2

130



IN THE SUPREME COURT Company No. 56 of 1984
OF WESTERN AUSTRALIA

BETWEEN: Forsayth 0il & Gas N.L.

Plaintiff

-and-

Livia Pty Ltd

Defendant
DOCUMENTS BY CONSENT
1 Memorandum & Articles of Associatiorn of Forsayth 10
Mineral Exploration N.L.
(Reference Articles 30-35 at pages 12-13.)
2. Notice of Meeting.
3. Notice of recall of certificates.
4. Letter Livia to Forsayth dated 13 April 1984 covering
transfers of options and option certificates.
5. Letter Forsayth to Livia dated 9 May 1984 setting out
rights of option holders following reduction of
capital.
6. Letter Livia to Forsayth dated 30 May 1984 exercising
options. 20
7. Application for shares dated 30 May 1984.
8. Receipt from Capital Share Registry dated 30 May 1984.
9. Letter Muir Williams Nicholson to Livia dated 30 May
1984 repudiating Livia's claim and returning cheques.
Prepared by Muir Wwilliams Nicholson, 9th Floor, Austmark
Centre, 15-17 william Street, Perth, .Solicitors for the
Plaintiff, ,
Telephone: 327 5777 Reference: KW:PDE:FORS0770-018.
Exhibits.
Exhibits marked 1 — Book of Documents

with Index

131



COMPANIES ACT, 1961

NO LIABILITY COMPANY

MEMORANDUM
and

ARTICLES OF ASSOCIATION

of

FORSAYTH MINERAL EXPLORATION N.L.

Hardings
Solicitors
4 Bridge Stieet
Sydney, 2000

27-3976

Printed by:
Kralco Duplicating Co. Pty. Limited
Box 3186, G.P.O.
Sydney, 2001

6606177

Exhibits.
Exhibits marked 1 - Book of Documents
with Index
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NEW SOUTH WALES

No. of Company Stamp Duty
11674 $3.00

Companies Act, 1961
(section 16 (3))

CERTIF'ICATE OF INCORPORATION OF
PUBLIC COMPANY

THIS IS TO CERTIFY that
FORSAYTH MINERAL EXPLORATION XN.L.

is, onr and from the eleventh day of December, 1969, 10

inoorporeted unier the Companies Act, 1951, and thaz

+<he compary is & Ko Lisbility Company.

CIVELN under my hand ant sezl, at Sydney, this

eleventh day of December, 1969.

F,J.0. Ryan
Registrar of Companies.

.

IT WaS RESOLVED that the directors be authorised to apply on behalf Pﬁ‘«

of the Campany to the National Companies and Securities Cammission A

for a certificate authorising the Coampany to make an application 73 :
under the provisions of the law in force in Western Australia, /’g 20

for transfer of incorporation of the Company to Western Australia.

Exhibits.
Exhibits marked 1 - Book of Documents
with Index
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IT WAS RESOLVED:

e
A[?FO 1. That the name of the Company be changed
from FORSAYTH MINERAL EXPLORATION N.L.
to FORSAYTH OIL & GAS N.L.

Exhibits.
Exhibits marked 1 - Book of Documents
with Index

134



Companies Act, 1961
No Liability Company

MEMORANDUM OF ASSOCIATION

of

FORSAYTH MINERAL EXPLORATION N,L.

NAME

1. The name of the Compeny is "FORSAYTH MINERAL
ZXPIORATION K.L."

OBJECTS

2., The objects for which the Compeny is established are 10
for "Mining Purposes" within the meaning of the
Compenies Act, 1961, end without prejudice theretc or
limitation thersof:~-

() To acquire mines and lands for the purpose of
mining; to prospect for exd to deel in minerels,
metels, ores, shele, cozl, mineral oil, naturel
gases or similer substances; to mine, recover,
treat and prepere same for marketing; +to acquire
mining, timber, maritime or water rights,

.1,

Exhibits.
Exhibits marked 1 - Book of Documents
with Index



(v)

(c)

(e)

prospecting permits, licences, leases and other
rights and concessions and to exploit sell and
deal in such concessions by sale sub-lease sub-
licence or otherwise.

Tc apply for purchase take on lease or tribute or
otherwise acguire and deal in and to manage super-
vise or control mines and mining properties grants
concessions leases claims options licences of or
other interests in mine righits mineral petroleum
or other mining properties or interests or shares
(undivided or other) therein and such water and
other rights as are considered velusble or desir-
eble by the Company.

To carry on the business of mining of ores metals
minerals oils chemicals and all or -any other
natural substances of whatsoever nature organic

or inorgenic ard the zlloys products or by-products
thereof.

To prospect for explore swrvey open work develop
bore drill test and prove mines and claims
minerels agricultural and other properiies and

to raise cdig excavete dredge win quarry for store
refine crush wesh treai smelf reduce amelgamete
ané render merchaniteble precious stones metals
ores oils coel minerels earths chemicals and other
netursl substances organic or inorganic and the
elloys products or by-products thereof.

To carry on the businesses of contractors for
drilling prospecting developing or other mining
or other services hirers of or deslers in pros-~
pecting wminins arilling or distilling or refining
equipment end carriers by land -eir and/or see and
to purchase nire cherter or otherwise acquire and
dispose of land see air or other vehicles pipe
lines conveyances plant or equipment of any
description,

- RETICTEAR

SUPFRENEZ COURT OF WESTERN AUSTRALIP;‘

Exhibits.

10

20

30

Exhibits marked 1 - Book of Documents

with Index

136



(g)

(h)

-
te
~—

(3)

To enter into and carry into effect any arrange-
ment for joint working. prospecting or testing or
for sharing of profits proceeds or interests or
for amealgamation with any other company or eny
partnership or person possessed of mines or mining
interests or other property or rights or carrying
on business within the objects of this Compary.

To search for ores and minerels mine and grant

licences for mining in or over any lands which

may be acquired by the Company and to lease any
such lands for building or agricultural use and
to sell or otherwise dispose of the lends mines
or other property of the Company.

To buy sell mamufacture import export and deal in
and with minerels plant machinery implements con-
veniences provisions and things capable of being
used in connection with mining operastions or
required by workmen and others employed by the

Company.

Tc cerry on the business of pumping, drawing,
t?anspgrting, purify?ng, @afketing, selling, i
disposing of and deeling in nzturel ges, petroleum,

rinere]l olls and other subsignees.

To purchese, acguire, rent, build, ccnstruct,
eguip, execute, carry out, improve, work, develop,
adrminister, meintein, operaite, manasge or control
works and conveniences of 213 kinds, incliuding
therein roeds, ways, railweys, tramways, carrying
or transport undertaidings by lend, water or eir,
svations, aerodromes, docks, harbours, piers,
wherves, canels, reserveirs, waler righis, water-
works, water-courses, bridges, pipe lines, flumes,
irrigations, embankments, power stations, gas
works, hydraulic works, drainage, iron, steel,
ordnance, engineering and improvement works,
electricel works, telegraphs, telephones, cables,
timber rights, sawmills, paper and pulp mills, .
crushing mills, collieries, coke ovens, foundries,

Exhibits.

10

20

30
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—
(=)
~—

(m)

(n)

furnaces, factories, werehouses, viaducts,
aqueducts, markets, exchanges, stores, shoos for
the purposes of the Company and to contribute to
or assist in the carrying out or establishment,
construction, maintenance, improvement, operation
management, control or superintendance thereof
respectively.

To sell, let on tribute, grant options or rights
to purchase over or otherwise improve, manage,
develop, exchange, lease, sub-lease, morigage,
licence, dispose cf, turn to account or otherwise
dezl with &1l or any part of the property whether
reel or perscnal and rights of the TCompany.

To purchase, take on lease or exchange, hire or
otherwise acguire and to sell or otherwise deel
with any real or personal property.

To lend and advence money or give credit to any
persons firms compznies or corporations on such
teras as may seem expedient and in particular

(but without prejudice to the general effect of

the foregoing words) to subsidiary holding or
associzted companies aznd customers and others
heving dealings with the Compgny and to borrow
money with and on joint and severel or jeini or
severael account with any persons firms companies
(whether subsidiery holding or associested companies
or noi; or corporationcs and to give guerzniees and
become surety or security for emy persons firms
compenies (whether subsidiary holding or associated
companies or not) or corporztions and without ex-
ception and tc execute end give zll such morigages
debentures guerzrniees and other securities gither
glone or in association or -jointly end severally
or jointly or severslly with eny persons firms
companies or corporations for any of the purposes
eforeseid es mey be thought proper.

To pay all the costs charges and expenses of the
promotion flotation (including brokerage) and

odie

Exhibits.
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(s)

estabiishment of ihe Company and to remunerate

any person .or company: {or services rendered or to
be rendered in placing or assisting to place or
guaranteecing the placing of any of the shares in
tbhe Company's capitel or any debentures or any
other securities of the Company or in or about the
organisation formatiorn or promotion of the Company
or the conduct of its business.

To esteblish and regulzte, whether in or out of

the State of New South Wales, agencies for any 10
purposes of the Company and to establish locel
boerds, and local and branch offices, to appoint
ettorneys and agents, to open branch registers,
end to do all acts and things of whatever nature
necessary to procure the Company to be registered
incorporated or legally recognised in any part of
the world and to secure to this Company ithe same
rights and privileges in any part of the world

as are possessed by locel companies or partner-
ships of & similer nzture. 20
To develop, renovate, repeir or oitnerwise improve

pulldings or parts thereof for leasing, reszlie .or
ciherwise es reguired for the purposes of ihe

Compeany's activities.

Subject herelo ic receive money on deposit witih

or without ellowance o7 interest thereor and %o

receive and holéd moneys or other properir ac

Trustes end tc invesi the same in or upon suckh

investments as the Board of Directors of the

Company mey think proper znd from time to time 30
tc very and transpose eny such investments.

Subject hersto to give eny guarantee or indemnity
or third perty morigage wnickt in the opinion of
the Boerd of Directors ney be necessery for eny
purpose,

To purchese apply for or otherwise acquire any
patents brevets d'inventiorn licendes concessions

Exhibits. .
Exhibits marked 1 - Book of Documents
with Index
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(t)

—

S

and the like conferring any exclusive or non-
exclusive or linited ripht to use any secret or
other infomation as to any invention whichk mey
secr: capable of being used for any of the pur-
poses of the Compeny or the acquisition of which
mey seem celculated directly or indirectly to
benefit this Company and to use exercise develop

r grent licences in respect of or otherwise turn
to account the property rights or information so
acquired.

Te provide for the welfare of persons in the
employment of the Company or formerly engaged in
ey business acquired by the Company and the
wives widows znd families of such persons by
grants of noney pensions or otner payments and

by providing superanmietion schemes or subscrib-
ing towards places of instruction and recreation
and hospitals dispenseries medicel and other
atlendance and other essistence 2s the Company
shell <think f£it and to form subscribe to or other-
wise 2did benevolent religious scientific nztionsl
or other institutions or objects which shall have

any moral or cther cleims to suppori or zié by
the Jompany by reason of the loceliir of iis
operations or ctherwise,

To enver into any errangement with emplovees and
others for the sayment of bonuses or for pertici-
petion ir the profits of the Company or in env
scnene of profit shering.

Tec cromote end forz’ companies and te join with
any other company firm or person in promoting

and forming compenies within or without Australis
and with such objects as shall be deemed necess-
ary for the purpose and to subsidise or otherwise
essist any such company and to take or otherwise
acquire hold or deel in shares debentures or
other securities of any such company and to
advance moneys to any such company with or with-
out security.
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(22)

(bb)

To enter into partnership or into any arrangement
for sharing profits union of interests co—-operatiorn
Joint adv01ture reeciproc2i concessions or otherwise
with any person or company carrying on or engaged
in eny business or trensaction wnich this Company
is authorised ic carry on or engage in or eny
business or transactior cepable of being conducted
so as directly or indirectly to benefit this
Conpany.

To draw makc accept endorse discount execute
negotiave and issue promissory notes bills of
exchange bills of lading warrants debentures and
other negotiable or transferable instruments.

From time vo time to eppoint agents and atiorneys
with or without powers of sub-delegation and from
time to time to revoke and cancel zll or any such
appointments or delegation and to remove any
person or corporation appointed thereunder.

To enter into any arrangement with any Goverment
or vwith any suthorities 1L21c1oa_ loczl or other-
wise that meay sea: CﬂnduC1v= to the Company's
obje~t= or any of them and to obtein from any
Government or autherity amy rights privileges
ncessions wiick the Jompany may think it

co
des*ra l tc obtzir and cs**" out eme*01se and

To do 2ll or any of the zbove things in any part

.)

of ihe werld anf as principels agents coniractors
trustees or olnerwise znd by or through trustees
egentz or olherwise and either zlone or in con-
junction with others.

To do 211 such other things 2s zre incidental or
conducive tc the Zttainment of the above objects
or any of them or which may be conveniently
carried »n and done in connection therewith or
which mey be calculated directly or indirectly to

Exhibits.

10

20

Exhibits marked 1 — Book of Documents

with Index

141



2. That the autnorisea sinatre cdaprtat ol
| the Company be increased from FIFTY MILLION
80 DOLLARS ($50,000,000) to TWO HUNDRED
MILLION DOLLARS ($200,000,000) by the
creation -of an -additional One Hundred
¢ Fifty Million (150,000,000) ordinary
shares of one dollar each, and accordingly,
that the Memorandum of Association of
the Company be altered by changing paragraph
L on page 2 from "The capital of the 10
Company is FIFTY MILLION DOLLARS ($50,000,000)
divided into 50,000,000 shares of one
doltar ($1.00) each' to '"The capital
of the Company is TWO HUNDRED MILLION
DOLLARS ($200,000,000) divided into 200,000,00
shares of one dollar ($1.00) each".

IT WAS RESOLVED that subject to the confirmation of the
Supreme Court of New Scuth Wales and pursuant to Section
123(1) of the Campanies (New South Wales) Code ("the Code")
and as authorised by Article 34 of the Articles of 20
Association the share capital of the Campany be reduced from
$200,000,000 divided into.200,000,000 shares of $1.00 each to

$20,000,000.00 divided into 80,000,000 shares pf 25 cents each.eased from
. shares of
IT WAS RESOLVED that subject to the passing of resolution » altered
(4) above by the shareholders that the Memorandum of Associa- Sh‘;‘re
5 O

tion of the Campany be amended by deleting the existing D
Clause 4 and inserting: ivided

“The share capital of the Campany is $20,000,000.00
divided into 80,000,000 shares of 25 cents each. The

shares in the original or any increased or reduced reased fram 3p
capital may be divided into several classes and there 0 ordinary
may be attached to the shares whether original or ' Articles
otherwise respectively any preferential qualified aph 4

special or deferred rights privileges and disabilities Hvided
or conditions and any of such shares for the time being e Campany
unissued may from time to time be issued with any such

rights whether in respect of dividend or repayment of

capital or both or any such special privilege over any

share previously issued or then about to be issued or

with such deferred rights disabilities or conditions as 40
campared with any other shares previously issued or then

about to be issued and with any special or restricted

rights or without any right of voting and generally on

such temms and subject to such conditions and provisions as may

from time to time to be determined in accordance with the

Articles of Association of the time being in force."
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enhance the value of or render prefitable any
business or property of the Company.

(cc) To cxercisc and do 2ll or any of the powers corn-
ferred on or implied ir favour of z company under
or by virtue of Seciion 13 of the Companies Act
1961, save and except Clauses 1 and 10 of the
Third Schedule to thet Act.

ACCEPTANCE OF SHARES

The acceptance of shares in the Company shall not
constitute a2 Contrzet to pay cazlls in respect of the
sheres or to make any contribution iowards ithe debts
and lisbilities of the Company.

CAPITAL

10

The share capitel of the Company is &3,000,00C, OC
ivided into 25,00C 00C sheres of 20 cente each. The
ghares in the originsl or amv increzser capitel may b°
divided intc severel cizsses znl thereenny. de atiac
to the sheres whsther originzl o otherviss *esoecvlvely
any preferentisl gualified speciel or deferred rlghts
privileges znd diegbilities or conditions znd any of 20
suck shares for the time bsing vnissaed mzr from time

to time be issued vwits emy suenr righus whether -in
respect of dividend or repayment of cezpitsl or both or
any such speciszl privilieg: amy !l

issued or then =2bout itc be issued

rights disgbilivies or condilicoms

ovher shares previously issusd or then ebout to be
issued and with any specizl or res»rlche rights or
without any right of voting and gensreily on such teras
end subject to such conditions end provisions as may
from time to time be determined in accordance with the
Articles of Association for the time being in force.

[ o inre labe
as: ¢o be
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The full nemes and
subscribers hereto
respectively agree

lMame Address & Occupation

SUBSCRIBERS

addresses and occupztions of the
and the number of shares they
to take

are as follows:-

No. of Shares

ZOLTAN DAVID BURGER,
1 Carringuon Avenue,
BELLEVUE HILL,
Company Director

ERWIN KATZ,
77 Morning Road,
DOUZLIE BAY.
Sompeny Dirsctor

MORRIS MOSS,
23 Mzrer Street,
SSLIEVUE HILL

il e
Company Direcior

ROBEFI SOIERS THOMSO!

S Wyvern Avenue,
CHATSWOOD:

Solicitor.

KEITH WILLIAW DRAPER
38 Highlands Aveme,
GORDON,

Solicitor

1,000 shares

RECISTREAR
SUPF.ERIZ COURT

OF WESTERN AUSTRALIA

1,000 shares 10
1,000 sheres
¥ me (1) Shere
20
s 1,000 shares
'9.
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HE, the several persons whose names are subscribed

nereto "are desirous of being formed into a2 .company
in pursuance of this Memorandum of Association and
respeciively agree to tuke the number of shares in
the oapital of the Company set out opposite our

respective names.

Signatures of
Subscribers

No. of Shares
taken by eacn

Signatures and
Addresses of

Subscriber Witnesses
Z.D. BURGER One thousand C. GARDINER,
(1,000) 720 George St.,
SYDNEY,
Clerk.
ERWIN KATZ One +thousand C. GARDINER,

tn

NORRIS MOCS

R os . THOI‘SOI:

i

!
(o4 ]
R
k:

oW,

(1,000)

One thousant
(l,OOO)

One (1)

720 George St.,
SYDNEY .

C. GARDINER,
720 George St.,
SYDNEY.

PAULA DONNZLLEY,

4 Bridge Street,
SYDNEX.

iriiclec Law Clerk.

PAUL: DONNELLEY,

4 Bridge St.,
SYDNEY .

irvicled Law Clerk.

DATED this 4th day of December, 1969.

+10,
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Companies Act,: 1961
Ho Liability Comnany

LRTICLES OF ASSOCIATION

FORSAYTH MINERAL EXPLORATION N,L.

INTERPRETATION

g H - - - Tot4

"The Acit" means ine Companies hct, 1791,

"Directers” maons the Dirsciors for thz time being

of the Jompeny end inciudes Liternzie Directors. 10
- e ~e Fal ~

"The Seel" means the common s o7 the Comparny.

"Secretaory" means anv persor. ezppointed to perfore

ool o T GRS

the Zuties of S-c*uu,r3 I the Tompany.

"The Compeny" or "this Compamy' shall mean the
ebovementioned Company.

"The Register" shall mean the Register of Members to
be kept pursuent to Section 151 (1) of the Act.
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"Dividend" inclucézs bonus.
"State" mzans the State of Wow South Wales,

Expressions refcrring tr writing shall unles
the contrary intention appears bec construed
including refercnces to printing lithography 2and
other modes of rspresenting or reproducing words
inevisible form.

<
3
as

Words imporiing only the singuler mumber include
the plural mumber and vice versa.

Words importing only the masculine gender include 10
the feninine gender.

Wworde importing persons incliude corporatione,

Subject to the foregoing words or expressions contained

‘ir thcse regulstions shall be interpreted in accordance

with the provisicas of the Acts Interpretetion Let 1258
end of the Act 2s in force at the dete at which “hese
reguletions becoms btinding on the Comparny,

in svery case where in theso presents genersl express-
ions are used in comnection with powcrs discretions or
things such generzl oxpressions shell ot be limiiad teo 20
or conmirclled by the particular powers discretions or
things with which the same are zonnected. Any words
~ ~

authority or permissior sheil
expressions of suihority
merely 2nd shell not be consirued as worde or express-
ions denoting direciions or compulscry trusis,

EXCLUSION OF TABLE 3"

The regulations contzined in Teble "B" ip the Fourth
Schedvle to the Aet shell not apply to the Company.
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SHARES

The shares shell bs under the control of the Directors

who may ellot or otherwisc dispose of the same to such

persons on such terms and conditions ang having attached

therete such preferred deferred or other rights and

either &t 2 premiun or at par or (subject io the pro-

visions of the Act) at & discount and =t such times -as

the Directors think fit and with full power to give to

any person the call of any shares either at par or at

o premiur during such time 2nd for such consideration 10
as the Directors think fit.

Notwithstanding anything hercinbefore contained the
Directeors shzll not without the prior approvel of the
Company in general mecting ellot eny sheres in the
Company tc any person or couapany in eny case where such
allotment would have the effect ol trensferring » con-
trolling interest in the Company providzd thet this

=1

prohivition shzll not apply in any case where:-

1y

{2} suck parsorn or conpany it ziready registered as
o] [2)
Vea 4

T
Fad S Y . L
er ¢ e majority of +r

ne hold ¢ issued shares in 20
the Sompeny prior to such allotment; or
=) suck ellotment ie

pursuant ¢ an offer of shares
e substentially 221 the nolders of ordinary
shares in the Compeny zenerally ir proportion %
their sharenoldings.

Notwithstending anything hereinbefore contezined in-the

event of the Directors issuing shares to employees of

the Company no Director shall participate ir the issue

of such sheres to employees of the Company unless the

shereholders in general meeting have approved of the 30
specific allotment to be made to such Director and unless

such Director holds office in an executive capacity.
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(c)

If the Company proposes to create nnd issue
preference shares the rights of the holders of
such shares or of any cless thereof (es the case
may be) with respect to repayment of capital
perticipetion in surplus assets ang profits cumu-
lative or non-cumulative dividends voting 2nd
priority of payment of capitel =nd dividend in
relation to other shares or other classes of
preference shares shall be clearly defined in the
Memorandum or the Articles and *he Company mey
issue preference shares which rank pari passu with
existing preference shares. The total nominal
velue of issued preference shares shall not exceed
the total nominal velue of the issued ordinary
shares at eny time. In the event of the Company
creating or issuing prefercnce shares the prefer-
ence shareholders shall have the following rights:-

(1) the seme rights as ordinery shareholders
as regards recsiving notices, reports ang
pazlance sheets, and attending generezl
meectings of the Compen ;

(11) +the right to vote at amy nmeeting convened
for the purpose of reducing th: capitel,
or winding up, or sanctidning & szle of the
undertaking, or where the propesition to be
submitied to the meeting Girecily =ffect
their rights end privilepes, ~r where ‘the
2ividend on the prefersnce cheres is in
arrear gore than six months.

Nene of the funds of ths Company or of any subsidi-
ary thereof shell be employed in the purchase of or
subscripiior for or lent or shares of the Company
and the Company shall not except 2s authorised by
Section 57 of the Act give any financial assistance
for the purpose of or in connection with any
purchase of or subscription for shares in the

Company.

Subject to the provisions of Section 61 of the Act
and to the provisions of Article 7 (z) hereof the

VAR
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Semmeny may issue preference shares which are or
zt <he option of the Company ere to be liable to
be vedeemcd or such terms and in such menner as
the Compnny beforc tht issue of shares may
determine.

~—~
fo X
~—

If by the conditions of allotment of any share
the whole or part of the amount or issue prics
thereof shzll be pryable by instalments every
such instalment shall when due be peid to the
Company by the person who for the time being and
from time to time shall be the registered holder
of the share or his legal personzl representative.

An applicction for shares in the Company signed by or

n behelf of the applicant and followed by an 2llotment
of any shares thereon shall be deemed to be an accepi-
ance of such sheres within the meaning of these Articles
cntitling the Compeny to place the name of the allottlee
or the regisier in respect therect.

The Company may subject te Sscticn 58 of the ket at
1i soraiseion 4o zny perssn for subscrd

army time paRY 2 eribins
or agreeing to subscribe (whether absoluiely or cor-
3itionelliv) for amy sheores debznturls or debenture

]

or oy

stock of the Companyr or procuring or agreeing o
orocure subscriplions (whether sbscluts or conditionzl)
for pry shares dAebenturcs o debenture stock in the
Company but so that il the commission in respect of
shares shzll bz pzid or payeble out of the cepital the
statutory conditinns a2ndé reguirements shzll be observed
and complied with znd the amount or rete of commission
sh=il not cxeecd ten per centum of the price gt wiich
tne sheres zrc issued or ten per centuz of the nominzl
value of the debentures or debenture stock in eech

case subscribed or tc be subscribed. The commission
nmey be pzid or satisfied in cash or in shares deben-
tures or debenture stock of the Compamy. The Company
may in addition to or in lieu of such commission. pay

such brokerage o8 is permitied by law,.
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That Article 11 on page 6 of the Company's
Articles of Association be altered from:

"The Certificates of Title to shares

shall be issued under the seal of the
Company and shall bear the manuscript

or facsimile signatures of at least one
Director and the Secretary or some other
Person appointed by the Directors. Where
facsimile signatures are affixed to 3.
certificate of title to shares such certificatlp
shall bear evidence of examination by

the Auditor of the Company or (subject

to the provisions of the Act) by a transfer
auditor appointed by the Directors for the
purpose''.

To:

"The certificates of title to shares shall

be issued under the seal of the Company and
shall bear the manuscript or facsimile
signatures of at least one Director and the 20
Secretary or some other person appointed

by the Directors'.
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10.

11.

12,

[o
(83)
.

Txcept 28 required by law no parscr shall be recognised
by the Compary as holding eny share upon ay +rust and
the Company shell not be bound by »r be compelled in amny
way to recognise (even when having notice thereof) any
eguitable contingent future or partial interest in any
chore or unit of a shere or (except only as by tnese
regulations or by law otherwisc provided) any other
rights in respect of any share except an absolute right
to the entirety thereof in the registered holder.

CERTIFICATES

The certificates of title to shares shell be issued under
the sezl of the Compeny and shell beer the manuscript or
fecsinile signatures of at least one Director and the
Sscretery or some other person eppointed by the Directors.
Wnere facsimile signatures ere affixed to a certificete
~f +itle to sheres such certilicate shall beer evidence
of examination by the Auditor of the Compary oT {subject
to the provisions of the Act; by e transfer auditor
eppsinted by the Direciors for ins purpose.

e of charge tc one
~gi& in his nsnac OT
i in reasonzstie

Tyery member shall be entitle
certificate for Lne shares r2zl
if he so desires e severai cer
denominztions and the Compamy s
certificate or certificates wit
zilotment or transfer thereof.

nn one

if 2y certifica‘be be worn out or defaced then upon
production therecf to the Directors they mgy order the
same to be cencelled and mey lssue 2 new certificete in
Tieu thereof; and if any certificate be lost defeced
or destroyed & duplicate thereof may upon payment of

e feec mot exceeding ten cents be issued upon the con—
ditions set out in Section 94 of the Act.

6.

REGISTRAR
SUPREME COURT OF WESTERN AUSTRALIA
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14,

15.

In the case of a share held jointly by severzal persons
the Company shall not be bound to issuec 2 greater
mmber of certificates for cach of the shares so held
than it would issue if such shares were held by one
person and delivery of a certificete for o share to one
of severzl joint holders shall be - deemed to be delivery
to 211 such holders.

CALLS ON SHARES

@77
The Directors may subject tc Section.22Z of the Act
from time to time make such calls as they think fit 10

upon the menmbers in respect of all or any moneys unpaid
on the shares held by them respectively and not by the
conditions of allotment thereof made paveble 2t fixed

times. 4 cell shall be deemed to have been made when
the resolution of the Directors authorising such call

was pessed and mey Dbe peyable by instelments. 4 call

may be revoked or postponed as the Directors nay deter-

mine. The Directors mey subject tc the Act from time

to time make errengements on the issue of shares for &

giffercnce betweer the holders of such sheres in the 20
pmount of czlls to be peid end in the time of payment

nf such cells.

(2) Any share upon which z ¢ 1] e expiration.of
fourtesr deys ofier the doy for its pevmeny is
unpaid is ithereuporn forfeited and shell subject
to the Act be offered for sele by public aucticn
not more then six weeks after the date on which
the call is payable,

(o) Such sale shzll be advertised not less then four-
teen and not more than twenty-one deys before 30
the day eppointed for ithe sale in 2 deily news-
paper circulated gererally throughout the State.
However should the said share be on a branch
register such sale shall be advertised in addit~
ion in a daily newspaper circulated in the place
where the register is situated.

-7.
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1c.

(¢) At any szle by auction under Section 323 of the
ct & sher: forfeited for non-payment of ery call

may if the Directors so determine be offered for
sale ond sold credited as paid up to the sum of
the zmount paid up thereon at the time of for-
feiture and the amount of such call and the
amount of any other call or calls becoming payable
on or before the date of sale.

(2) The procseds of the sale shall be applied im:-
(1) +the expenses of the sale; 10
(ii) expcnses necesserily incurred in respect.
of the forfeilure;
(1ii) the calls then due and unpzid - and the
balance (if any) shall be paid to the member
or his executors administraotors or assigns
or es he directs whose sharc has been so
sold on his delivering to the Compamny the
shere certificate that relates to the
forfeited share.
At izest fourtecn days notice in writing of any cell 20
2s wzll as such notice as the Act may prescribe shell
be given to every registered shareholder specifying

o VO
the time end place for peyment ond to whom such czll
shei’ be paid.  No subseguent cnll shail be made until
after the expirction of seven days Irom the day upon
waich the ca2ll made immediately previous to it is
payable. The non-receipt of & notice of any call by
or <he accidesntel omission to give notice to amy of
+the members or shareholders shall not invalidate the 30
cell.

The Directors may if they think fit receive from any
menber willing to advence the same zll or any part of
the sur due upon the shares held by him beyond the
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19.

20.

21.

22,

sums actually called for; end upon the amounts so paid
or satisfied in advance or so much thereof as from time
+o time exceeds the amount of the cells then made upon
the shares in respect of which such advance has been
made the Company may pay interest at such rate as the
member paying such sum in advance and the Directors
agree upon. And the Directors may at any time repay
the amount so advanced upon giving to such member three
months notice in writing. Ay capitel peid on shares
in advence of calls shell not whilst carrying interest
confer a right to participate in profits.

The Company's lien on shares eni dividends from time to
time declered in respect of such shares, shell be
restricted to unpeid calls and instalments upon the
specific shares in respect of which such moneys are due
and unpzid, end to such amounts as the Company may be
called upon by law io pay in respect of the shares of

2 member or deceased person.

TRANSFER AND TRANSMISSIQN OFE, SHARES

No transfer shzll be registerec unless & ,proper instru-
meri of iransfer has beern deliverel ioc the Company.
The transfer shall be proper if it is signed by the

transferor orly.

The transferor shzll be deemed tc remszin the holder of
2 share until the name of the trensferee is entered in
the register in respect thereof.

Shares mey be transferred in eny usuel form or in eny
other forw which the Directors may approve, but any
transfer in the form approved by the Australian Associ-
ated Stock Exchanges shall be acceptable.
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[#2)

No fee snhell be charged or the transfer ol any shares
or securities by the Company.

Every instrument of trensfer shall be left at the office
or in the place where a shere register is kept accompan-
ied by the certiflicate of the shares ic be transferred
and such other evidence ac the Directors may reguire to
prove the title of the trensferor or his right to trans-
fer the shares. 411 instruments of transfer which
shall be registered shall be retained by the Company
but any instrument of transfer which the Directors may
decline or refuse to register shzll (except in the

case of fraud) on demand be returned to the person
depositing the same.  A11 powers of atiorney granted
by members for the purpose (inter alia) of transferring
shares which may be lodged produced or exhibited to the
Company or any of its proper officers shall as between
the Company and the grantor of such powers be taken

and deemed to continue and remzir in full force and
effect and the same mey be acted upon until such time

as express notice in writing of the revocetion of the
same or of death of the grentor shell have been given

Fal

end lodged &t the office.

znsfer books and regisier of mEmbers may on giv-
. least fourteer davs' notice in some delly news-
circulating throughout New South Weoles be closed
suer time ac the Direcicore ithink £it nol exceed-

the wnole thirty Cavs irn eech yoar. Zvery such
register shall be audited at intervels of not more than
three months.

The executéms or admimisirzicrs cof & deceased member
(not being one of severel joint holders) shsll be the
only persons recognised by the Company as having eny
+itle to the shares registered in the name of such

member or eny benefits accruing in respect thereof and

in the case of the deeth of any one or more of the
joint registered holders of any registered shares the

10,
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survivors shall be the¢ only persons recognised by the
Sompany zs having any tiile tc or interest in such
shares or omy benefitz aceruing in respect thereof,

27. Any perscn becoming entitled to a share in consequence
of the death or bankruptcy of z member mey, upon such
evidence being produced a2s mey from time to time
properly be required by the Directors and subject.as
hereinafter provided, elect either to be registered
himself as holder of the share or to have some person
nominated by him registered as the Transferee thereof. 10

25. i the person 50 becoming entitled elects to be regis—
vered himself he shall deliver or send to the Company
a notice in writing signed by him stating that he so
zlects. If he elects to have another person registered
he shzll testify his election by executing to that
persen & iransfer of the share. £11 the provisions of
these repulestions relating to the right to transfer and
“he regisiration of transfers of sheres shzll be appliic~
2bie to any such notice or trensfer as_aforesaid as if
the aszeilh or banlrupicy of the member haé not ocour—ed 20
and the notice or transfer were 2 transfer signed by

et memeer,

vered holder of any share dies or
< %

2%, Vmere the st
becomez banl~upt his personcl represeniaiive or the

assignee of his estate s the cease may be shzll upon
the procuction of such evidence as mey from time So

1 be troperly raguired by the Directors ir thet
nelf be envitled to the same dividends and other
acvencages and io the same rights (whether in reletior
©c meetings of the Company or to voting or otherwise)
as the registered holder would have been entitled to 30
i he had not died or become benkrupi; and where two
Or more persons are jointly entitled to any share in
consequence of the death of the registered holder they
shall for the purposes of these regulations be deemed
to be joint holders of the shere.

11.
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31.

ALTERATION OF CAPITY

The Company in generzl meeiing may by ordinary resolution
do one or more of tne following:-

(2) incresse its share capital by the creation of new
shares of such amount 2s it thinks expedient;

(b) consolidstez and divide all or any of its share
cepitel into shares of larger amount than its
existing shares;

(¢c) converi all or any of its paid-up shares into
stock and re-convert thzt stock into paid-up. 10
sheres of zny denomination;

(d) subdivide its shares or any of them into shares
of =mhl'e* amount then is {ixed by the Memorandum
so however ithat in the subdivision the D”ODOTthﬂ
between ihe amount paid and the amount (i€ any)

unpzid on each reduced shere sazll be the same es
it was in the czse of the share from which the
rezucel share is darived;
(e) cancel snzcres which at the doie of the passing of
the resclution in that behzif hzve not beer taken 20
or zgreel 10 De taksn Dy any person or which have
been forfelited znd diminish the amount of its
hare capital by the amount of the shares so
cancelied.

Any new shares shel be issued upon such terms and

conditions and wivk such righis end orivileges attached

therete as the Directors shell dete.mlne, and in

particular such shares may be issued (subject to the

provisions for the time being subsisting of any regula-

tion of any Stock Exchange on which the shares of the 30
Company ere listed) with & preferentiel or qualified
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right to dividends and in the distribution of assets
of the Jompary.

The Directors mey before the issue of any new shares
determine that the same or any of tnem shall be offered
in the first instance and either at par or at & premium
or st & discount to 2ll the thon holders of any class
of sheres in proportion tc the number of shares held

by them or make any other provisions as to the issue
and ellotment of the new shares.

Except so fer as otherwise provided by the conditions 10
of issue or by these presents zny capitel raised by the

crestion of new shares shzll be considered pert of the

originel cepitel and shall be subject to the provisions

herein conteined with reference to calls transfer and

transmission and otherwise.

he Company mey DOy specizl resclution reduce iis share
ritzl, eny cepital redemption reserve fund or any
oremiur account in eny menner z2né with, and

n Qo I

bject to, eny incident authorised, and consernt

3 ~ ¥ % mee
:‘eqt....--e: OV LEW. 20

The Resciution whereby any share is subdivided may
detertine +hzi as betweern the hcliders of ihe sheres
resuliing from such subdivision one or more of such
sheres sheil neve some preference or special advaniage
2s regerds dividend capitel voting or otherwise over

r s compered with the others cr other.
MODIFICATION OF RIGIITS

If st any time the shere capitel is divided into differ-
ent classes of shares the rights or conditions attached

to any class (unless otherwise provided by the terms of 30
13.
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jssue of the shares of that class) may be varied or
capital paid thereon may be repaid by an agreement
between the Company and any person purporting to con-
tract on behzlf of that class providecd such agreement
is approved by a resolution of the holders of at least
three-fourths of the shares affected at 2 special
meeting of such holders convened for the purpose and
the provisions from time to time contained in the Com-
pany's Articles of hissociation as to mectings shall
mutatis mubtandis apply to every such special meeting. 10
In the event of such resolution not being carried zat
such meeting consent in writing to such agreement
signed by the holders of at least three-fourths of the
shares effecied within two months from the date of
specizl meeting shall be sufficient. The rights con-
ferred upon the holders of the shares of any class
issued with preferred or other rights shall not unless
otherwise expressly provided by the terms of issue of
the shares of that class be deemed to be varied by the
creation or issue of further sheares renking equally 20
therewith.

BORRGWING POWERS

issus debentures and other securiiies
or a5 ccliaterzl security, for erxy debl liebility or
obligatior of the Company or eny third perty.

38. The Board may raiss or secure the pavmeni or repayment
of such moneys or any such debt 1iebility cr obligation 30
in such menner and upon such terms znd conditions in
2]l respects as it thinks fit and irn particular by the
issue of debentures or casbenture stock perpetuzi or
otherwise or upon bonds or mortgages charged upon all
or any pert of the property of the Company (both present
and future) including its uncalled capital for the time

3 REGISTRAR
SUPREME COURT OF WES EEN AUSTRALIA
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l.

being or upon bills of exchange bills of sezle promissory
notes or other obligations.

Debentures debenture stock bonds or other securities
mey bc made assignable free from any cquities between
the Company =nd thc person to whom the seme mey be
issued.

hny debentures debenture stock bonds or other securi-

ties mey be issued szt a discount premium or otherwise

and with any specizl privileges =2s to redemption.

surrender drawings cllotment of shares attending and 10
voting at general meetings of the Company appointment

of Directors and otherwise.

If the Directors or any of them or any other person

shell become personally liazble for the payment of any

sum primarily dus from the Compeny the Directors mey

execute or caust L¢ bz executed any merigage charge

bill of sazle or security over or affecting the whols

or anv part of the asseils of the Company by way of

indernitv to secure the Directors or persons sc becom-

ing lieble as zloresaid from any loss in respect of 20

such Lisbiltitgr

The Direciors sheil cause a Droper regl
in aceordance witn the Act of all charg sc
affecting property of the Company and a2l oating
cherges on the underieking or any property of the
Compeny and shzll culy comply with the requirements of
the Aot in regerd is thes regisiration of cherges therein
specified and otherwise.

T
s
1

GEIHERAL MEETINGS

A general meeting shall be held once at least in every

year end not more than fifteen months after the holding 30
15.
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of the last preceding genera. meeting av such times

and places within the Commonweelth of Aus:ra*‘c or its

,1

Territories as may bc determined by the Boara Such
generel mest ings (before wiiich the annual accounts of
the Company are ic bz laid) shall b2 called the ennuel

general nuct*nc-. Lny other gencral meeiings of the
Company shall be cclled 2n Dyt*hordinary generel
meeting =nd shall be specified as suck in the notice
celling it.

The Directors mey whenever they think fit convene an 10
extreordinery generel mecting and exiraordinary generel

meetings shall be convened orn such reguisition or.in

default may be convened by such reguisitionists as is

provided by the ict,

Where it is proposed to pass & speciel resolution at

least twenty-one cleer deys' notice ané in other eases .

at leest gever clear days' notice specifying the place /)<’
day and holUT o meeting and in the case of speciel

i

business the generzl nebture of such business and in /Léuxmﬁ 20
the cese of ar sleciion of Directors ine names of the . Uoss /EE:~
caniidates for slection shall be giveh to the members w7 .

= novice seni oy pest cr ouh-:wi se served as herein- /U Géﬁzﬁff
zfter providec and ot least fourt ,. deys' notice

Ting
Exchenge or whick any of Tne Company‘s shares are for
the time boing listed

P
I e

The accidental omiscion te give notice of =2ny.general
meetinc to or the nor—receipt of any such notice by
any of ths mermbers o the Auditers or the Secretary of

s

o Stoci Exchangs or the accidsntel ozission To adveriise
(if necessary) such meeting shall not invelidate the 30
proceedings 2t or any resclutiorn passed at any such
meeting.
16.
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50.

PROCEEDINGS AT GENERAL MZETINGS

The business of ar annual generel meeting shall be to
receive and consider the profit =znd loss account the
balence shest 2nd the reports of the Directors and of
the Auditors to elect Dircctors and to appoint Auditors
and to fix their remuneration to declere dividends and
to trensact any other business which under these
presents may be transacted at an z2nmual general meeting.
111 other business transected zt an anmual general
meeting and 211 business transacted zt an extraordinary
meeting shzll bz deemed specizl.

Three or more members present personzlly or by represen-
tative or by proxy or attorney shall be a guorum for

2 general meeting and no business shall be transacted
at any general meeting uniess the guorum requisite be
present at the commencement of the business.

The Chairman

+he Deputy OTnzirman

the chair at

or Deputy Cheirman or
-

Boerd of Dirzeicrs or in his absence
( 7 shall be Qﬁtltle“ tc teke
If there be no cheirman
eny me=u¢ng he shell not be
present within fifteern minutes zfter the iime zppointed
for holding such mesting or is umwilling to act the
Directors present may choose = choirmen and in default
of their doing so the members present shall choose one
of the Directors tc be chairman ané if no Director
present be willing Lc take the chair shzll choose one
of their number tc be Chalirmar.

If within helf an hour after the time appointed for the
meeting & quorum is not present the meeting if. convened
upon such requ;Sltion as aforeseaid shell be dissolved;
but in any other case it shell stand adjourned to the
same day in the next week at the same time and place or

17.
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51.

52‘

to such other day time and place as the Direcctors may
by notice to the shareholders appoint. If at such
adjourned meeting 2 guorum is not present thosc present
(being not less than twe) shell be & guorum.

Every question submitted to & meeting shell be decided

by 2 show of hands unless subject to Article 55 2 poll

is (before or on the decleretion of the result of the

show of hands) demended and in the case of an eguality

of votes ihe cheirman shell whether on a show of hands

or on 2 poll have a cesting vote in addition to the 10
vote to which he mey be entitled either in his own right

or as a proxy or attorney or as e represcntative of 2

corporatior.

A poll may be demanded:-
() by the cheirman;

(b) by any tnree members present in person or by
attorney or by representetive or by proXy; or

(¢) by eny member or members present in persen or by
etiorney or by representziive or Py proxy end
representing not less ihan five per centum of =0
+he totzl voting rights of zll the members having
+the wight to vote et the meeting; or

(8) by = member or members heiding sheres in the
Company conferring a right to vote 2t the meeting
being shares orn which an sggregatc sum has been
pzid up equal to not less then one-tenth of the
totzl sur peidé up or &l the shaeres conferring
thet right.

Unless & poll is so demanded a declaration by the

chairman that a resolution has been carried by a 30
particular majority or lost or not carried by a particu-

lar majority and en entry to that effect in the book

containing the mimutes of the proceedings of the Compeny

18.

Exhibits.
Exhibits marked 1 — Book of Document ;.
with Index

164



shell be conclusive evidence of the fact without proof
of the number or proportion of the votes recorded irn
cavour of or agzinst such resclution. The demand for
poll may be withdrawm.

"

53, If a poll ¢s demended as aforesaid it shall be taken in
such menner st such time and rlace as the Chairmen of
the meeting directs and either at once or after an 10
intervel or adjourmment or otherwise and the result of
the pcll shzll be dGeemed to be +he resolution of the
meeting at which the poll was demanded. Only the
persons who were personzlly present or deemed to.be
personally present or represented by & proxy or attorney
at the meeting shzli be entitled to vote on 2 poll and
no notice need be given to eny other person of the tek-
ing of the poll. In case of any dispute as to the
admission or rejection of o vote the chzirman sh&ll
determine the same and such determination made in good 20
faith shell be finel =2nd conclusive.

54,, The Chairmern cf & meeting at which &+quorum is present
st +he + £+ -4 { A £ 34

may with the consent of the meeting (and shell if so
direcied by the meeting) adjourn the game fror time tc
<ime and from pliace te place dut no business shall be
transacted at any adjourned mecting other then the
business left unfinished 2t the meeting from which the
a2djournment ook pipge.

55, The demand of 2 poli shall nol prevent the continuence

of the mseti ' ection of zny business other 30
ther. he guestior or which & pcll has been demanded. No
poll shzll be demanded on the election of e chairman of

& meeting or on the adjourment of e meeting.

56, If any genersl meeting shell be adjourned for more than
twenty-one days & notice of such adjourmment shall be
given to 21l the members in the same manner as notice
was or ought to have been given of the originzl meeting.

19.
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1. THAT Article 57 of the Articles of Assoclation be altered to read:

%av "On & show of hands eévery person present in person or by proxy
& shall have one vote. On & poll every member present in person
\k or by proxy shall have one vote for each fully paid share held
201'\ by him in the Company and for every partly paid share held in
person or by proxy a vote shall be pro-rata to the amount paid

up per share.”
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VOTES OF MEMBERS

On a show of hands every pember presert in person or by
proxy shall have one voi. On a poll every member
present in person or ¥y Droxy shZll have one vote for
cach share held by ¥am in the Company.

L member sholl be entitled to be present and to vote on
any guestion either personslly or by proxy or as proxy
for esnother member at any general meeting, or upon a
poll and to be reckoned in 2 guorum in respect of any
fully paid up sheres and of any shares upon which calls
due and payeble to the Company shall have been peid,
but shell not be entitled so to vote or be reckoned in
a quorum in respcct of any shares upon which any call
or other sum so due and peyeble shall be unpaid.

Lny person entitled under the transmissior clause to
transfer zny shares may vote at eny meeting in respect
thereof in the same mznner as if he were the registered
holde* of such s"ares PROVIIED that fopty-eight hours
2t least before the time of hold-us uhc meeting or

adjourned meeting as the case¢ may be at which he pro-
poses to vote he shzll sztisfy the J:roctorc of his
right “c transfer suckh shares unless the Directors
shzll have previously admitted his right to vote at
such meeting in respsct thereof,

Where there are joint registered holdsrs of amy shares
any one of such persons may vote at any meeting either
personzlly or by proxy in respect of such share s if

he were solely entitled thereto and if more than one

of such joint holders be present st any meeting person-
ally or by proxy that one of the said persons so present
whose name stands first on the register in respect of
such shares shall alone be entitled to vote in respect
thereof. Several executors or administrators of a

20,
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61.

62.

deceased member in whose sole neme any shares stand
shall for the purposes of this clause be deemed joint
holders thereofl.

The instrument appointing a proxy shall be in writing

under the hend of the appointor or his attorney duly

suthorised in writing or if such appointor is a corpora-

tion under its Common Seal or the hand of its Attorney.

4 proxy may but need not be 2 member of the Company.

The instrument appointing a proxy shell be deemed .to

confer authority to demand or join in demanding & poll. 10

BEvery instrument of proxy whether for 2 specified meet~
ing or otherwise shell be as nenrly as circumstances
will admit in the form or to the effect followlng:-

FORSAVTH MINERAL EXPIORATION N. L.

I/Ve

of

being 2 member/members of PORSAYTEH MINERAL
EXPLORLTION N.L. hereby eppoint

of
(or failing him) 20
ol .
es my/our proXy to vote for me/us and on my/our
behalf =t the anmizl or extracriinary (as the
cese mey be) mesting of the Companmy o be held
on the day of 19 and at
eny adjourmment thereof.
-Thie form is to be used + in fovour of  the
resolution. agzainst
+ Strike out whichever is not desired. Unless
otherwise instructed the proxy may vote as he 30
thinks fit.
As witness my/our hand/s this day of 19
Signed by the said )
in the presence of:- )
21.
REGISTRAR j W
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Sharcholders shall be given arn opnortunity te vote by
proyy {or OT agoinst any special resolution submitied
to £ mecting of the Company.

The power of attorney (if any) or the instrumeni appoint-
ing o proxy and the power of attorney (if any) under
which it is signed or &an office copy or notarinll
cortified copy thereof shall be deposited at the office
not lese than forty-eight hours beforc the time for the
helding of the mecting or adjourncd meeting as the case
may be at which the person named in such instrument
proposes to vote.

L voie givern in accordance with the terms of an instru-
ment of proxy or power of ettorney shzll be valid
notwithstanding the previous death of the principal or
rovocatiorn of the proxy or power of attorney or trensfer
~f the shere in respect of wnich the vote is given pro-
vided no intimetion in writing of the death revocation
or tronsfer shell heve been received at the office or
by the chairmen of the meeting befcore the vole is given.

Any COTPOTEVION which is 2 membeg of the lompany may or
~esolution of its Directors °T other gecverning body
authorise such person as iv 4hinks £it tc act es its
representative at any genere: meeting of +he Company

or of amy cless of members of *+he Company ani the person
so authorised shall be entiiled iC exercise the same
powers On behzlf of the corporation which he represents
as tnzt corporation could evercise if it were en indiv-
;duel member of the Company. When such & represenvative
of 2 corporetion is prese<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>