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INTRODUCTION

1. This commentary relates to the Income Tax (Pay As You Earn) Regulations 2003.
It has been prepared by the Tax Law Rewrite project at the Inland Revenue in order to
assist readers as part of the project’s normal process for rewrite Bills. The
commentary does not form part of the Regulations. It is not, and is not meant to be, a
comprehensive description of the contents of the Regulations. So if a regulation or
part of a regulation does not seem to require explanation or comment, none is given.

2. The Tables of Origins and Destinations have similarly been prepared to assist
readers. The Tables have no official status.

SUMMARY

3. The main purpose of the Regulations is to rewrite the Regulations relating to Pay
As You Earn (PAYE) so as to make them clearer and easier to use.

4. The Regulations also include some changes to the legislation. These are intended
to bring the legislation into line with practice and/or to make it more consistent (and
so easier to understand).

GLOSSARY
5. The commentary uses the following abbreviations.
abbreviation short for
benefit in Chapters 1 and 2 of Part 8: jobseeker’s allowance
in Chapter 3 of Part 8: incapacity benefit
in Chapter 4 of Part 8: income support
department in Part 8 the Department for Work and Pensions (in
Great Britain) or the Department for Social
Development (in Northern Ireland)
CWG2 the Employer’s Further Guide to PAYE and NICs
EDI electronic data interchange
F(No. 2)A the Finance (No. 2) Act
FA the Finance Act
FSAVCS free-standing additional voluntary contribution schemes
IB incapacity benefit
ICTA the Income and Corporation Taxes Act 1988 (c. 1)
ITEPA the Income Tax (Earnings and Pensions) Act 2003 (c. 1)
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abbreviation short for
JSA jobseeker’s allowance
NICs national insurance contributions
PAYE Pay As You Earn
PAYE Regulations The Income Tax (Employments) Regulations 1993 (as
amended)
PSA PAYE settlement agreement
S11993/744 The Income Tax (Employments) Regulations 1993 (as
amended)
S11994/1212 The Income Tax (Employments) (Notional Payments)
Regulations 1994 (as amended)
SI 19nn/ppp Statutory Instrument Number ppp of [year] 19nn
TMA the Taxes Management Act 1970 (1970 c.9)
6. Terms used in the Regulations are defined in Part 1 of the Regulations.
BACKGROUND

The Tax Law Rewrite Project

7. In December 1995 the Inland Revenue presented a report to Parliament on the
scope for simplifying the UK tax system (The Path to Tax Simplification). The main
recommendation was that UK direct tax legislation should be rewritten in clearer,
simpler language.

8. This recommendation was welcomed, both in Parliament and in the tax
community. After further work on important practical issues and a period of
preliminary consultation, the then Chancellor of the Exchequer (the Rt Hon Kenneth
Clarke MP, QC) announced in his November 1996 Budget statement that the Inland
Revenue would propose detailed arrangements for a major project to rewrite direct tax
legislation in plainer language.

0. The project team was given the task of rewriting almost all of the United
Kingdom’s existing primary direct tax legislation. The aim is that the rewritten
legislation should use simpler language and structure than previous tax legislation.

10. The project’s remit does not include secondary legislation. But in response to
requests from some employers’ and other representative bodies the Paymaster
General, the Rt Hon Dawn Primarolo MP, agreed that it should exceptionally rewrite
the PAYE Regulations.
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Steering Committee

11. The work of the project is overseen by a Steering Committee, chaired by Lord
Howe of Aberavon CH, QC. The membership of the Steering Committee as at 1
October 2003 is in full:

— the Rt Hon the Lord Howe of Aberavon CH, QC (Chairman)
— the Rt Hon Lord Mustill

— the Rt Hon Michael Jack MP
— James Plaskitt MP

— Rachel Karp

— Jan Dewar

— Jan Barlow

— Dr John Avery Jones CBE

— David Swaine

— David Hartnett CB

— Adam Broke

Consultative Committee

12.  The work is also reviewed by a Consultative Committee, representing the
accountancy and legal professions and the interests of taxpayers. Its members as at
1 October 2003 are:

Robin Martin

Graham Aaronson QC
Derek Brownlee
Adam Broke

Colin Campbell
Russell Chaplin
Malcolm Gammie
Terry Hopes

Isobel d'Inverno
Elizabeth Lathwood
Simon McKie

Cunnie Rankin
Mary Fraser

Simon Sweetman
Wreford Voge
Professor David Williams

Mervyn Woods

Chairman

Revenue Bar Association

Institute of Directors

Special Committee of Tax Consultative
Bodies

Confederation of British Industry
London Chamber of Commerce

The Law Society of England and Wales
Institute of Chartered Accountants in
England and Wales

Law Society of Scotland

Chartered Institute of Taxation
Institute of Chartered Accountants in
England and Wales

Institute of Chartered Accountants of
Scotland

Association of Chartered Certified
Accountants

Federation of Small Businesses
Chartered Institute of Taxation
Office of the Social Security
Commissioners

Confederation of British Industry
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Consultation
13. All the project’s work is subject to public consultation:

o early drafts of most of these Regulations were sent to interested parties and
made available on the Inland Revenue web site during 2002-03;

o acomplete draft of the Regulations, revised with the benefit of comments from
the Consultative Committee, Steering Committee and others, was then
published in April 2003 for full consultation;

e consultation on individual points continued after the formal consultation
period; and

e aresponse document setting out the comments made and the action proposed
on them was produced in October 2003.

14. The project also sought views in April 2003 on a partial regulatory impact
assessment of the draft Regulations as published for consultation. A final regulatory
impact assessment which takes account of the few comments from users of the
legislation and others is available from the Inland Revenue.

15. Appendix 2 lists these earlier drafts and supporting papers and gives details of
how they can be obtained.

16.  Appendix 3 lists those who commented formally on the draft Regulations
published in April or on earlier drafts (excluding those who asked that their comments
be kept confidential).

Pay As You Earn

17. PAYE is the biggest part of the income tax system. For many people it is their
only contact with income tax. There are 1%2 million PAYE schemes (including
inactive schemes). They are operated by employers, pension providers and others.
They deal with around 35 million employments, offices, pensions and so on. (In the
rest of this commentary, as in SI 1993/744, “employee” is generally used to mean
anyone getting income within the scope of PAYE. “Employer” and “employment”
should generally be read accordingly. But see paragraph 39.) Most of the £160 billion
income tax and national insurance contributions collected by the Inland Revenue
comes through PAYE.

18. The core of PAYE is deduction at source. This means that employers deduct
tax when they make payments to employees. The amount they deduct depends on:

o PAYE tables issued by the Inland Revenue;

e aPAYE code issued by the Inland Revenue (or decided by the Regulations) for
the employer to use for the employee; and
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o the amount the employer pays and (usually) the total of previous payments in
the tax year.

19. The PAYE code:

e gives an employee the allowances and reliefs to which the employee is likely
to be entitled for the tax year;

o subtracts any allowances needed to cover other employment income — for
example, benefits in kind such as company cars; and

e can also collect underpayments of tax from earlier years.

20. Employees remain liable for income tax on the basis of their income for the
tax year. But PAYE deductions from their income are in effect “payments on
account” of that tax bill. So, more often than not, employees end the year having paid
the right amount of tax — or near enough the right amount for the difference to be dealt
with by collecting an underpayment through PAYE in a later year (or by repaying
employees if it turns out too much has been deducted). As a result the majority of
employees do not have to make lump sum payments directly to the Inland Revenue.

21. The PAYE tables give employees an equal share of their allowances and
reliefs each week or month. Combined with the way PAYE deductions are usually
worked out using the total payments to date (the “cumulative basis”) this means that
employees:

e pay tax evenly over the year; and
o are far more likely to pay the right amount of tax by the end of the year.
22.  These were objectives of PAYE from the outset.

History of Pay As You Earn

23. Deductions from pay by employers have been part of the income tax system
for a very long time. For example, in 1803 tax on emoluments from public offices and
employments of profit was actually assessed on the employer. The employer was,
however, entitled to deduct it from the salary.

24.  But the real history of PAYE as such starts in the Second World War.

25. At the start of the war, manual workers and many other employees paid tax
directly to the collector at half-yearly intervals. Manual workers were permitted to
spread the payments over 13 weeks by buying “income tax stamps”. Employers were
not involved in this system.



This commentary refers to the Income Tax (Pay As You Earn) Regulations 2003
(S.12003/2682)

26.  The war saw a big increase in both the number of employees paying tax and in
the rates of tax. Many found this hard. This led to the introduction in F(No. 2)A 1940
of arrangements for employers to deduct tax from pay. These arrangements were
widened in 1942 to any weekly wage-earners. But they were nothing like PAYE. The
tax was still assessed every six months by the Inland Revenue. The Inland Revenue
then told employers how much to deduct.

27. This left a lot of problems. Payment lagged on average some ten months
behind earnings. So tax due on high earnings (for example, when doing a lot of
overtime) could end up being deducted when earnings were low. Changes of job from
higher to lower earnings were another obvious source of difficulties. All this led to a
search for a system of deductions from “current earnings”. And one which did not
deduct too much — leaving perhaps millions of people with less to live on while they
waited for a repayment after the end of the year.

28. The issues were discussed in a White Paper in 1942 (Cmd. 6348). That
favoured sticking with pretty much the system of deductions in arrears despite its
problems. But the reactions to that White Paper (and the fact that both the USA and
Canada had come up with systems of deductions based on current earnings) led to a
change of views.

29. Another White Paper in 1943 (Cmd. 6469) proposed what is recognisably the
current PAYE system. Crucially it involved deductions based on the cumulative pay
and tax deducted in the year. (This is still the feature which distinguishes PAYE in the
United Kingdom from most other countries’ PAYE systems. All major developed
countries other than France have systems of deduction of tax by employers from
wages and salaries. That in the United Kingdom is at the far end of the spectrum in
requiring cumulative calculations and in the sophistication of its codes and procedures
for trying to keep codes up to date.)

30. The system was proposed only for weekly wage-earners and pensions paid by
their former employers. But the legislation introduced in 1943 was extended, in
response to representations, during the passage of the Bill to others earning less than
£600 a year. It was enacted as the Income Tax (Employments) Act 1943 (c. 45).

31. The scope of PAYE was then further extended, before the system had come
into operation, by the Income Tax (Offices and Employments) Act 1944 (c. 12) to all
emoluments assessable under Schedule E (other than those payable for the armed
forces).

32. The scope of PAYE was extended by subsequent Acts to all income assessable
under Schedule E; and the scope of Schedule E was itself also extended to include, for
example, payments to agency workers. The Regulations were extended and revised to
take account of these changes to Schedule E and to wider changes in the tax system.
But the basic system of codes and deductions remains.
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THE REGULATIONS

33.

The Regulations are divided into 11 Parts and 2 Schedules.

Part 1 (introduction) mainly defines terms used in the Regulations.

Part 2 (codes) requires the Inland Revenue to set PAYE codes. PAYE codes
take account of reliefs and other PAYE income; and may also take account, if
the payee does not object, of non-PAYE income and of underpayments and
overpayments of tax from earlier years.

Part 3 (deduction and repayment of tax) provides for payers to deduct or repay
tax when making relevant payments. They must do so using the PAYE code
and tax tables. The Part also provides for the issue and receipt of Forms P45.
Forms P45 pass on from employer to employer PAYE codes and details of
payments and tax deducted when employees change jobs. There are also
provisions for new employees who do not have a P45 and for other matters.

Part 4 (payments, returns and information) requires regular payments from
employers of tax deducted. It also requires employers to make returns to the
Inland Revenue after the end of the year. The returns deal with relevant
payments made and tax deducted; and with other information (mainly about
PAYE income other than relevant payments). The Part also provides for
recovery of tax if the Regulations are not complied with; and for repayments of
tax overpaid.

Part 5 (employers) provides for employers to elect to operate separate PAYE
schemes for separate groups of employees; and for PAYE schemes for
organised arrangements for sharing tips. It also provides for the death of an
employer or a succession to a business so, broadly speaking, the personal
representative or successor takes over the operation of PAYE.

Part 6 (PAYE settlement agreements) gives employers the option of agreeing
with the Inland Revenue to pay “grossed-up” tax on a limited range of earnings
of employees. Those earnings are then excluded from the employee’s income
for income tax purposes.

Part 7 (special cases) provides simplified arrangements for deduction of tax
from certain allowances paid to councillors, payments to members of the
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reserve forces, and payments by holiday pay funds. It also provides for
arrangements, in certain cases, to collect tax other than by the normal PAYE
system.

Part 8 (social security benefits) provides for the departments which pay
jobseeker’s allowance to keep records and make tax calculations which allow
claimants to get Forms P45 at the end of their claims and (if appropriate)
repayments of tax. It also provides for the departments to operate PAYE on
payments of taxable incapacity benefit if the claimant does not have another
source of PAYE income from which any tax can be collected. There are also
provisions about information on payments of taxable income support.

Part 9 (assessment and self-assessment) makes adjustments for the purposes of
a person’s self-assessment to the amount of income tax deducted under PAYE.
It also provides for adjustments to PAYE codes to collect some underpayments
or to repay overpayments, if the taxpayer does not object. In addition it deals
with assessments of PAYE income in exceptional cases.

Part 10 (communications) provides for some information to be provided in
forms provided or approved by the Inland Revenue; and for some information
to be delivered and payments to be made electronically. It also mandates the
use of electronic means for some communications and payments by some
employers.

Part 11 (supplementary provisions) makes miscellaneous provisions for
appeals by employers required to use electronic communications and
payments, for the Inland Revenue to certify certain amounts are due for
payment, and for when payments by cheque are treated as made for some
purposes. It also revokes previous PAYE Regulations — subject to the
transitional provisions and savings in Schedule 1.

Schedule 1 (Transitional provisions and savings) ensures continuity of the
PAYE system from 2003-04 to 2004-05 (apart from the minor changes made)
and preserves some provisions which will be of little if any practical
application for 2004-05 and later years.

Schedule 2 (revocations) lists the Regulations revoked.

10
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COMMENTARY ON THE REGULATIONS

Part 1: Introduction

Overview
34, This Part introduces the Regulations and provides definitions of terms they
use.

Approach taken in these Regulations
35. These Regulations follow the convention for Statutory Instruments by starting
with the provisions for citation and commencement and then defining terms.

36.  But the terms used differ markedly from those used in SI 1993/744. There are
two main reasons for this:

o the Regulations use the language of ITEPA in place of that of ICTA. They also
adopt language used in the PAYE tables and in practice in place of terms in
ST 1993/744 which are now outdated; and

e new terms are introduced. Some are used to make clear how the Regulations
apply to pensioners, agency workers and others, and to those who pay them.
Others are used to align the Regulations with practice by excluding some
payments from PAYE.

37.  This involves changes in law as well as language. The changes are set out in
detail in the commentary. But, in summary, they result from the way PAYE
developed in practice.

Payments not subject to deductions

38. First, there are some payments which in strictness are (or at least might be)
liable to deductions but which it has long been thought employers should not treat like
other payments. So they have not been subject to deductions in practice. These
practices are recognised in Inland Revenue guidance. These Regulations incorporate
the practice.

“Employer”, “employee” and “employment”

39. Second, PAYE was first devised in 1943 as a scheme for payments by
employers of wages to manual and weekly paid employees, and of pensions to former
employees of that sort. The language of the Regulations fitted well with that.

40. In 1944, before PAYE started, it was extended to other employees and
pensioners and to office holders, and also to other people making payments. This did
not lead to different language in the Regulations. They still referred to “employer”,
“employee” and “employment”. The language of the Regulations also continued
unchanged when PAYE was extended further to cover more pensions and payments to
agency workers.

11
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41.  The PAYE Regulations coped with all this because they have always defined
“employer” and “employee” in the widest possible terms — anyone paying or
receiving PAYE income. This means there is no issue about the basic obligation on
payers to deduct tax in accordance with the Regulations. Anyone paying PAYE
income is an “employer” as defined.

42. But there are detailed provisions about how payers deduct and what else they
must do where the meaning of “employer”, “employee” and “employment” is not
clear. And the absence of any reference in the Regulations to other people — for
example, pension payers and pensioners, agencies and agency workers — does not
make it easy for readers. So these Regulations set out explicitly which provisions
apply to what payers and payees and with what modifications. They do so in line with

practice so far as it is known.

Regulation 1: Citation and commencement
43. This provides for the Regulations to be known as The Income Tax (Pay As
You Earn) Regulations 2003.

44.  The titles of past Regulations have been “The Income Tax (Employments)
Regulations”. That is misleading as the Regulations apply to offices, pensions and
social security income as well as employments. The Regulations have also long been
known as “PAYE Regulations”. These Regulations adopt that in the title.

45. The Regulations will come into force at the start of the 2004-05 tax year. This
allows time for changes in language and law in the Regulations to be understood by
users and reflected in guidance from the Inland Revenue and others.

Regulation 2: Interpretation
46. This regulation is based mainly on regulation 2 of SI 1993/744 with changes in
law and in language to reflect practice and to facilitate changes in later regulations.

“relevant payments”

47. SI 1993/744 deals largely with “emoluments” and “payments of emoluments”.
The terms are used some 280 times. But neither means what a reader coming from
ICTA might expect it to mean.

48. PAYE Regulations have always defined “emoluments” to include more than
emoluments as defined in ICTA. It included all kinds of income assessable to tax
under Schedule E — including, for example, most pensions.

49. But since the “net pay arrangements” were introduced for pension
contributions in 1972 “emoluments” for PAYE also meant something less than
emoluments in ICTA. It is the net amount after deducting contributions to
occupational pension schemes (and also, since 1986, after deducting contributions to
payroll giving schemes). These “net pay arrangements” give taxpayers the benefit of
immediate relief for contributions without the need for claims and repayments.

12



This commentary refers to the Income Tax (Pay As You Earn) Regulations 2003
(S.12003/2682)

Defining “emoluments” to mean the amount net of such contributions kept the label
short and familiar. But it made even greater the differences between the meanings of
the term “emoluments” in the Regulations and in primary legislation.

50. Regulation 2(3) of SI 1993/744 then provides for payment of emoluments to
take a special meaning in the Regulations which:

e includes a payment on account of emoluments (as defined in regulation 2(1));
but

e excludes qualifying removal expenses (as employers could not practicably
identify when during a year relocation benefits and expenses cross the £8,000
exemption and so become PAYE income).

51. ITEPA defines “general earnings” from an employment and “PAYE income”.
Either would in some ways be a natural term to use in place of “emoluments”. But if
the Regulations were to do so and follow the approach in SI 1993/744 then those
words would have to be defined either to include other PAYE income or to exclude
some payments. Either way, readers would inevitably be left again with the same
words meaning different things in the Regulations and in ITEPA.

52. These Regulations take a different approach. They:
o start with “PAYE income” as defined in ITEPA; and

e define “relevant payments” in place of payments of emoluments to signal that
not all PAYE income is relevant for deductions and repayments — see the
commentary on regulation 4.

“total ... to date”
53. SI11993/744 uses the adjective “cumulative” in six defined terms:

“cumulative additional pay”;
“cumulative emoluments”;
“cumulative free emoluments”;
“cumulative tax”’;

“cumulative taxable emoluments”;

“previous cumulative tax”.

54. This is helpful in as much as it indicates the link to the “cumulative basis” of
PAYE. But it is also unhelpful in that “cumulative’:

13
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e isnot plain English;
¢ 1is not used in the tax tables; and

e may suggest these terms are only relevant when deductions are made on the
cumulative basis — a false impression as, for example, a P45 for an employee
with a non-cumulative code must still show the “the cumulative emoluments
relating to the last employment”.

55. So in this regulation these terms have been defined as “total payments to date”
and the like.

“cumulative basis” and “non-cumulative basis”

56. The Regulations continue to use “cumulative” to indicate whether deductions
are made on the cumulative or non-cumulative basis. Both terms are widely used and
understood in practice.

57. Neither term is actually used in SI 1993/744. Those Regulations refer instead
either to the application of regulation 14 (under which cumulative deductions are
made) or regulation 17 (the provision under which non-cumulative deductions are
made). By defining the terms in regulation 2 these Regulations can be more direct.
For example, where regulation 25(7) of SI 1993/744 provides:

(7) Where the statement indicates that regulation 17 has been applied, ...

regulation 43(11) can provide:

(11) If Parts 2 and 3 of Form P45 show that the non-cumulative basis has been used...
“employee”, “employer”, “employment”, “pensioner”, “pension payer”, “pension”,
“agency” “agency worker”, “other payer”, “other payee”
58. These terms are redefined or introduced to enable the Regulations to make
explicit how they apply to persons other than “real” employers and employees. See

the commentary on regulations 10 to 12 on pages 23 to 29.

“Inland Revenue’ and “Inland Revenue office”

59. The Regulations convert references to the “inspector” and “collector” to “the
Inland Revenue” — defined to mean any officer of the Board of Inland Revenue. As a
result, the provisions affected will expressly authorise or require things to be done by
or in relation to an officer of the Board instead of by or in relation to an inspector or
collector. This is consistent with tax legislation since the mid-1990s when the
previously separate networks of Inland Revenue collection and tax offices were
merged. The Capital Allowances Act 2001 and ITEPA included similar changes.

60. This is only a minor change in the law because a similar result could be
achieved by section 1(2B) of TMA. That provides that persons who are not inspectors

14
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or collectors may exercise functions conferred on inspectors or collectors if, in
accordance with the Board’s administrative practices, they have been authorised to act
as an inspector or collector for those purposes.

61. The Regulations generally do not replace references to the Board in
SI11993/744 by references to the Inland Revenue. This recognises that the primary
legislation requires and empowers the Board to make the Regulations. It is also partly
a matter of using a different term to signal things which are not decentralised (for
example, the design of Form P45).

62.  But there are a very few places where the Regulations do replace references to
the Board by references to the Inland Revenue — mostly where the work is
decentralised and ITEPA has already recognised this by providing for the Inland
Revenue (as defined) to exercise the function. This too has less effect than might be
thought as section 4A of the Inland Revenue Regulation Act 1890 (which was
introduced by FA 1969) provides that any function conferred on the Board by or
under any enactment may be exercised by any officer of the Board acting on their
authority. The functions under the provisions affected by the conversion of references
to the Board have in fact already been devolved in this way. The Board itself is no
longer directly involved in their exercise.

63. As a consequence of getting rid of references to “inspector”, references in
regulations 25 and 98E of SI 1993/744 to “the inspector by whom code authorisations
are normally issued” have been replaced by references to “Inland Revenue office” as
defined in regulation 2. This is also a very minor change in the law as the provisions
in question concern only where employers send information, and so require
information to be sent to an “office” rather than an individual officer.

64.  This change (Change 1) has no implications for the amount of tax paid, who
pays it or when. Nor does it affect administrative matters in practice.

65. Each of the provisions affected by the conversion of references to the
inspector, collector or the Board is identified in the Table of Origins by a reference to
this change. But, because of the large number of such references, the change is not
mentioned in the rest of this commentary on the Regulations.

“employer reference”, “employer’s PAYE reference”, “Inland Revenue office
number”

66. These terms are defined so the Regulations can set out the information
required in forms in practice. See paragraphs 302 to 304 on page 59. The terms
“employer reference” and “Inland Revenue office number” are not used in the
Regulations other than to define ‘“employer’s PAYE reference” but are used in
practice in guidance.

15
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“objects”

67. This new term allows the Regulations to refer naturally to things which the
Inland Revenue may do “unless the taxpayer objects”. See, for example,
regulations 14 and 186.

“reliefs from income tax”
68. Regulation 2(1) of SI 1993/744 has:

“reliefs from income tax” includes allowances and deductions but not allowable superannuation
contributions;

69. This regulation omits the exception for superannuation contributions. This is
part of a change in the law (Change 2) to deal consistently with deductions for
pension schemes and payroll giving. See paragraphs 74 to 81 on page 17.

“trade dispute”
70.  The relevant legislation is reproduced here in accordance with the project’s
usual practice. The wording is identical in the two enactments:

“"trade dispute” means any dispute between employers and employees, or between employees and
employees, which is connected with the employment or non-employment or the terms of employment
or the conditions of employment of any persons, whether employees in the employment of the
employer with whom the dispute arises, or not;”

Regulation 3: Net PAYE income

71. This regulation defines “net PAYE income” as a stepping stone on the way to
the definition of “relevant payment”. It is based on part of regulation 2(1) of
S11993/744 (“emoluments” and ‘“‘allowable superannuation contributions”) with a
minor change.

72. Paragraph (2) includes the minor change. The “net pay arrangement” for
pension contributions was introduced by SI 1972/1186 for contributions which were
made to an employer’s scheme and allowed to be deducted as an expense under
Schedule E. But provisions for “free-standing” additional voluntary contribution
schemes (FSAVCS) were introduced from 1987 by Finance (No.2) Act 1987. A
FSAVCS is a scheme which is established by the employee and is completely separate
from the employer’s scheme. The contributions are usually made by employees direct
to the FSAVCS. The employee deducts tax at the basic rate when making a
contribution and the scheme claims this tax back from the Inland Revenue. In
summary, they are outside the “net pay arrangement”.

73. On a literal reading of SI 1993/744 any payments by an employer must be
reduced by contributions to a FSAVCS to arrive at “emoluments” as defined for
PAYE purposes. It would however be impossible for an employer who knows nothing
about the scheme and contributions to it to make such a reduction. If an employer
were to get information about such contributions and do so the employee would end

16
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up with an underpayment of tax as a result of getting relief twice over — once through
PAYE and again by withholding tax from the contributions.

74. It is implicit in SI 1993/744 that the “net pay arrangement” applies only to
contributions withheld from payments. This regulation makes it explicit.

75. In SI 1993/744 superannuation contributions are also relevant to another
definition in regulation 2(1):

“reliefs from income tax” includes allowances and deductions but not allowable superannuation
contributions;

76. This definition was amended by SI 1972/1186 to exclude allowable
superannuation contributions when the net pay arrangement was introduced. It
appears this was intended to prevent pension contributions being taken into account in
setting a code under what is now regulation 7 of SI 1993/744. It would clearly be
inappropriate to do so. The employee would get relief through both the code and the
net pay arrangement.

77. The fact that “reliefs from income tax” excludes relief for pension
contributions may have been overlooked when the provisions for reservists and
holiday pay were introduced by SI 1975/91 and SI 1981/1648. Regulations 62, 66 and
75 of SI 1993/744 refer to “reliefs from income tax” where, in context, it would be
wrong to take no account of pension contributions. But it may have been concluded
that the context clearly required a different (but still wide) meaning of reliefs from
income tax.

78. The effect on the definition of reliefs for contributions to a FSAVCS also
appears to have been overlooked. As it stands, it prevents any account being taken of
such contributions in the regulations.

79. Another anomaly is that the definition deals differently with pension
contributions and payroll giving. But both give rise to deductions from PAYE income;
and both are given effect through net pay arrangements. There is no logical reason for
excluding one but not the other. The difference can however be explained in terms of
the different histories:

o the net pay arrangements for pension contributions replaced adjustments to
PAYE codes so it was natural to exclude them from what can be taken into

account in setting codes;

o the net pay arrangements for payroll giving were introduced from the start of
payroll giving so no one would ever expect codes to be adjusted for them.
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80.  These Regulations follow the model of payroll giving. “Reliefs from income
tax” is defined in regulation 2 without regard to pension contributions. That definition
is left to apply for regulations 14, 125, 130 and 138.

81. This is a change in the law (Change 2) which in principle excludes
contributions to FSAVCS from the net pay arrangements and includes pension
contributions in reliefs from income tax for the purposes of other regulations. But it is
in line with practice and so has no practical effect.

Regulation 4: Relevant payments

Regulation 6: Relevant pension payments

82. Regulation 4 defines the payments from which deductions of tax are made
(subject to the details of the Regulations, the employee’s code and the tax tables). It is
based on regulation 2(3) of SI 1993/744 but includes changes in law and in language
to reflect practice. Regulation 6 defines a subset of relevant payments for use where
these Regulations make different provision for pensions.

83. Payments of social security income and UK social security pensions are
generally not dealt with by the PAYE system. Any tax on that income is usually
collected by adjusting PAYE codes for use with other sources of PAYE income.
Exceptions are the special arrangements for jobseeker’s allowance and incapacity
benefit in Part 7 of SI 1993/744 (Part 8 of these Regulations). Paragraph (1)(a) and
(b) makes this clear.

84. PAYE is not operated on payments of excluded relocation expenses because it
would be impracticable for employers to keep track of relocation expenses and
benefits so as to know when in the year the £8,000 exemption was exceeded. This
exclusion was introduced by SI 1993/2276 and is maintained in this regulation. But it
is expressed differently.

85. First, regulation 2(3) of SI 1993/744 makes an exception to the exclusion for
regulation 46(2)(b) of SI 1993/744. When introduced (by SI 1993/2276) this was an
understandable reminder that taxable relocation expenses which were not subject to
PAYE had still to be reported on Forms P11D or P9D. But it is not necessary to
provide for this. Regulation 2(3) is operating on what counts as payments of
emoluments. Regulation 46(2)(b) is concerned with emoluments, which always
covered more than payments. So the exception is omitted from this regulation as
unnecessary.

86. It might be thought that a pointer to the way relocation expenses are not
excluded from regulations 85 to 89 (which deal with Forms P11D and P9D) would
nevertheless help readers. But to be consistent any such pointer would have to refer
not just to relocation expenses but also all the other payments excluded by this
regulation from payments for PAYE purposes. That is likely to confuse rather than
help. And new readers are unlikely to get confused about relocation expenses and
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Forms P11D/P9D now that these Regulations use distinct terms rather than variations
on “emoluments”.

87. Second, regulation 2(3) of SI 1993/744 operates only on such payments as are
emoluments. This regulation, in response to representations, excludes all payments in
respect of removal expenses to the extent they are payments of net PAYE income.
This makes the regulation simpler without changing its effect.

88. PAYE is not operated in practice on some other payments to employees for
business expenses (for example, some allowances for travel). If the Inland Revenue
are satisfied that they will be matched by deductions that the recipients can claim at
the end of the year, the Inland Revenue may tell employers they can simply return the
payments on Forms P11D or P9D at the end of the year (see regulation 85). This is
mentioned in the Inland Revenue’s guidance for employers but is not dealt with in the
Regulations. This regulation makes explicit provision for this practice. Regulation 5
defines what expenses are excluded.

89. This new provision is in addition to an employer’s right to seek a
“dispensation” from the Inland Revenue for expenses payments which will definitely
not give rise to any tax liability. A dispensation means the expenses payments neither
count as payments for PAYE purposes nor need to be returned at the end of the year.

90. Regulation 5 and this regulation include anti-avoidance provisions in the
definitions of ‘“excluded business expenses”’, “excluded notional payments” and
“excluded pecuniary liabilities”. This is because:

o the new provisions deal with substantial amounts (at least in the case of
business expenses). There were (in 1998-99) some £1 billion of expenses
payments. They include such things as mileage allowances for which there is
no dispensation (possibly because they exceed the statutory rates). Although
dispensations are very much encouraged by the Inland Revenue not all
employers have them for all their expenses payments;

o the new provisions are a good deal simpler as a result. Drawing precise lines in
the Regulations between what is excluded and what is not could otherwise
involve complex legislation. But some dividing line is needed as some
employers have in the past been quick to exploit gaps in the scope of PAYE.

91. The net effect of the new provisions is wholly “relieving” in the sense of
taking things out of PAYE which would in law otherwise be subject to deduction of
tax.

92. PAYE is similarly not operated in practice where a payment is made to a third
party to meet a liability — for example, an employer who pays the telephone bill an
employee gets for a line at home which is in the employee’s name. Such things are
commonly known as payments to meet employee’s “pecuniary liabilities”. That is
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why the regulation uses the label “excluded pecuniary liabilities” rather than what
might appear to be a plainer phrase (for example, “excluded financial liabilities™).

93. However this practice does not extend to such things as an employer awarding
an employee a bonus of (say) £100,000 and then, instead of paying that bonus to the
employee, meeting the personal bill they have had for, say, £100,000 worth of gold
bars.

94.  Chapter 4 of Part 11 of ITEPA treats an employer as making a payment of
PAYE income in some circumstances. These circumstances include the use by an
employee of an employer-provided voucher or credit card to obtain a readily
convertible asset. But in practice the Inland Revenue do not expect employers to
apply PAYE where an employee uses a voucher or credit card to obtain readily
convertible assets on behalf of an employer. During consultation on drafts of the
legislation in ITEPA users asked that this practice be incorporated in legislation. This
regulation does so by defining “excluded notional payments”.

95. Excluding these payments from “relevant payments” is a change in the law
(Change 3) which in principle puts back the time tax is paid. But it cannot affect the
amount of tax due' and, as it is in line with practice, is expected to have little if any
practical effect.

The label “relevant payments”

96. The label used in this regulation is important. “Relevant payments” aims to
remind readers it means less than what might otherwise be seen as a payment
(because of the net pay arrangements and the excluded payments).

! This statement must be qualified to the extent that whether a payment is a “relevant payment” might
affect who pays some tax.

It might be thought that changes to the PAYE regulations are incapable of affecting tax liabilities.
PAYE is essentially a system of payments on account of the income tax liability (or at least of so much
of the income tax liability as relates to PAYE income) of the person liable for tax on the payments.
Changes to PAYE cannot affect an employee’s total income or the tax on that income.

In exceptional cases however an employer or other person making a payment of PAYE income may be
required to account for the tax they ought to have deducted but did not; and the person liable for the tax
may be entitled to a credit against their income tax liability for what should have been deducted but
was not. See Part 9 of these regulations. This arises only very rarely as it does not apply if the employer
or other payer makes an error in good faith despite having taken reasonable care. It does not affect the
underlying income tax liability of the recipient of the income. But it does affect the net amount which
they are required to pay.

In that context it is in principle possible for a change to PAYE which affects what is a relevant
payment, or required to be deducted or accounted for in respect of relevant payments, to affect
employees’ net income tax liabilities.
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97. The drawback of the label “relevant payments” is that it is colourless and so
gives readers no clue as to what is and is not “relevant”. But consultation showed that
there was no other term which did not have its own disadvantages; and that users felt
the term was acceptable.

Regulation 5: Excluded business expenses

98. This regulation defines what expenses are excluded from relevant payments
(and so are not subject to deductions of tax). It is introduced as part of the change
(Change 3) in regulation 4. It reflects the Inland Revenue’s practice as set out in the
Employer’s Further Guide to PAYE (CWG@G2). That tells employers that the Inland
Revenue may be prepared to authorise the employer to pay without deducting PAYE a
round sum allowance which is clearly meant to do no more than reimburse an
employee for an expense actually incurred in doing his or her job, and incurred only
because of the job. However, before doing this, the Inland Revenue will need to be
satisfied that the allowance is equivalent to the reimbursement of actual expenses.

Regulation 7: Meaning of “code” etc

Regulation 8: Employee’s code

99. These regulations give the meaning of a “code” and an “employee’s code”.
They are based on parts of regulations 2, 6, 13, 29, 30, 32 and 98C of SI 1993/744
with two minor changes.

100.  First, SI 1993/744 provides for the inspector to determine that tax should be
deducted at the basic or higher rate, or that no tax should be deducted. As these are
not “codes” as such SI 1993/744 has to be circumlocutory and do a deal of deeming.
Users in practice are much more direct. Employers, employees and the Inland
Revenue refer routinely to the “basic rate code”, “higher rate code” or “nil tax code”.
Regulation 7 defines these as special codes. These Regulations can then use the terms
which are used in practice. This change (Change 4) brings the law into line with the
way users refer to these “codes” but does not affect the circumstances in which the
“special codes” are used or the amount of tax deducted.

101.  Second, regulation 8 then gives the meaning of “employee’s code”. This takes
the place of “code authorisation” in SI 1993/744. It is how most people refer to codes
issued to employers for use when paying employees. It includes a minor change to
allow notices of codes to be sent to an employer’s agent (as is provided for in
regulation 13 of SI 1993/744 for amended codes). This is a change in the law
(Change 5) but not in practice.

102.  The provisions of regulation 6 of SI 1993/744 for electronic delivery of codes
are dealt with in regulation 213 in Part 10 along with other provisions for
communications.
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Regulation 9: PAYE threshold

103.  This regulation defines the threshold at which some employers must start
operating PAYE. It is based on regulations 18 and 28 of SI 1993/744 with a minor
change.

104. Regulation 28(1) of SI 1993/744 requires new employers to take certain steps
(typically sending the Inland Revenue Form P46 and operating PAYE) if:

a payment is equivalent to emoluments at a rate exceeding the minimum rate.

105. The minimum rate is defined as 1/52 of the personal allowance or, for
employees paid monthly or at longer intervals, 1/12 of the allowance (in each case
rounded to the nearest pound). Those are not rates as such but amounts. So it is not
clear how the employer is meant to use them. For example, it appears to leave
employers to look at each payment in isolation — and to do so without giving them any
guidance on what period they should use. This could lead to odd results if payments
are made other than only at regular intervals of weeks or months.

106. There is a way of reading regulation 28 of SI 1993/744 which removes some
of those anomalies. It is to read it as a test applied payment by payment but looking at
the rate of that and previous payments. That is sometimes possibly the result of
applying regulations 18 and 19 of SI 1993/744 (which in certain circumstances deem
payments as made at dates other than the dates they are actually made). But that does
not provide an answer in all circumstances to the question over what period the
employer is to aggregate.

107. There is no definitive answer in SI 1993/744. But in the context of the
Regulations as a whole one reading of regulation 28 makes most sense. That is to
require employers to compare a rate arrived at from the aggregate payments in the
period between normal payments with a “threshold’ arrived at according to the length
of that interval. This:

o fits with regulation 28 of SI 1993/744 which defines a rate for “an employee
who is paid monthly or at longer intervals” which points to having regard to
the interval;

o fits with regulation 21 of SI 1993/744 which provides, for non-cumulative
codes, that the tax to be deducted in any week or month is calculated on the
sum of all payments in that week or month — a provision which regulations 31
and 34 of these Regulations extend to cater for other regular intervals;

o allows employers with monthly payrolls to compare the total payments in a
month with a monthly threshold without having to do further sums;

¢ avoids anomalies; and
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o is also consistent with practice, and with the policy of aligning the thresholds
for PAYE and NICs.

108.  This regulation accordingly provides rules for employers to decide whether a
payment takes an employee over the PAYE threshold. The rules are much longer than
in SI 1993/744. But they are unambiguous and clear. They give employers a common
approach for PAYE as for NICs. They use the term “PAYE threshold” which is used
in practice.

109. The approach here also has in common with NICs the way that a payment
interval always starts at the start of the tax year. This is something which is clear in
S11993/744 for weekly or monthly paid employees. It is not clear for employees
normally paid at other intervals. It follows however from the way regulation 18 of SI
1993/744 provides that:

Where emoluments are paid at regular intervals other than regular intervals of a week or a month
...any payment of such emoluments shall be deemed for the purposes of these Regulations to be made
on the date on which it would have been made if a payment had been made in the last day of the
preceding year.

110. The effect of this is that an employee normally paid, say, every 3 months has
those payments treated as made on the 5 July, 5 October, 5 January and 5 April. So
the natural periods to look at to see if payments exceed the PAYE threshold are the
periods from 6 April to 5 July and so on. This regulation makes this explicit.

111. This is a change in the law (Change 6) in that it removes the ability for an
employer to argue that the threshold should be calculated in a different way. But it is
expected to have little if any effect in practice.

Regulations 10 to 12: Application to payers and payees

112.  These regulations set out how the PAYE Regulations apply to persons other
than employers and employees. As indicated in paragraphs 39 — 42 on page 11 they
are new and involve a change in the law.

113.  PAYE Regulations mainly tell employers and employees (and the Inland

Revenue) what they must or may do. SI 1993/744 uses “employee” (and variants) 300
times and “employer” 370 times. Regulation 2(1) of SI 1993/744 defines them:

“employee” means any person in receipt of emoluments;

“employer” means any person paying emoluments.
114.  So the words:

¢ do not take their normal legal meaning in the Regulations;
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e do not take a commercial meaning (for example, no one would ordinarily talk
of “employing” a pensioner); and

e do not mean the same as in other tax legislation (including the legislation for
employment, pension and social security income in ITEPA).

115. In addition the definitions are preceded by the caveat “unless the context
otherwise requires”. So readers cannot count on the defined meanings. But they
equally are given no clue as to where the context requires that the words mean
something else or what that something else might be.

116. There is no definition of “employment” in SI 1993/744. That and variants
(“employ”, “employed”) are used over 80 times. It is not clear where, and to what
extent, it takes its meaning from the defined terms or from the primary legislation or

stands alone.

117. This does not affect the obligation on payers to deduct. The Regulations still

lead to deductions however “employer”, “employee” and “employment” are read. But
the meanings in context do affect:

e what pension payers, agencies and other payers who are not “real” employers
do at the start of a pension (the Form P45 and P46 procedure) and the end
(issuing Forms P45);

and that in turn affects:

o the amount of tax deducted from payments — at least until the Inland Revenue
issues a code;

o whether pensioners, agency workers and others get details of payments and tax
at the end of the year (Form P60) or the end of a pension etc (Form P45); and

e who gets what information during the year (Forms P45, P46) (which in turn
affects when the Inland Revenue can issue a code to try to get the right tax
deducted) and at the end of the year (Forms P9D and P11D) (which affects
when payees and the Inland Revenue can check the right tax has been
deducted).

118. The many questions which could be raised on the meanings in specific
provisions have not had the benefit of judicial interpretation. Cases such as Andrews v
King (64 TC 332, [1991] STC 481) and Clark v Oceanic Contractors Incorporated
(56 TC 183, [1983] STC 35) considered whether or not a person was an employer for
the purposes of the PAYE Regulations but did not turn on the presence or absence of
a “real” employment.
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119. The point was touched on in the case of Booth v Mirror Group Newspapers
ple ([1992] STC 615). The High Court (QB) upheld the definition of employer and
decided that what is now regulation 28 of SI 1993/744 required a third party to deduct
tax from payments.

120. The facts were that Mirror Group Newspapers (MG) agreed with Booth, a
potential employee of Pergammon Media Trust (P) (an associated company) that MG
would make payments to Booth on the ending of his employment with P. Booth’s
employment with P ended in September 1991. MG paid Booth as agreed. It deducted
basic rate tax. Booth took legal proceedings against MG arguing that it was not
entitled to deduct tax since he had never been an employee of MG. Hobhouse J
concluded there was an obligation to deduct. After considering the regulations which
apply only if an employer has a code he addressed the question:

Is there then a regulation which does cover the position of a third party one-off payer of a taxable
emolument? I am persuaded that reg 20 [now regulations 28 to 34 of SI 1993/744] does cover such a
situation. It is headed ‘Employee for whom appropriate code not known’.

and after quoting the then regulation continued:

Thus para (1) states a category which is wide enough to cover the situation and paras (3)(c) [now
reg 31] and (5)(a) [now reg 31(4)] give the basic rate of tax as providing the fall-back position for the
making of the deduction. The statutory obligation in s 203 to make a deduction can be performed ‘in
accordance with’ the regulations.

121. However earlier in his judgment Hobhouse J also commented:

Similarly the taxpayer’s argument is supported by the fact that in most of the regulations it is clear that
what is contemplated is an actual employment relationship between the employer and the employee
and that the wider interpretation which would arise from the literal application of the definitions cannot
be adopted: it would be inconsistent with the context in which the expressions employer and employee
are being used in those regulations. For instance, reg 3 [now revoked] relates to what are described as
‘intermediate’ employers and reg 18 [now mainly regulations 23 and 25 of SI 1993/744] deals with the
situation where an employer ceases to employ an employee. Wherever the regulations use the word
employ or employment it is probable that they must be referring to an actual employer/employee
relationship. It is also clear from the scheme of the 1973 regulations as a whole that they contemplate
that such an actual relationship will exist.

122.  These comments are important as indicating one view of the law. But the
Court did not need to address in the context of that case all the arguments to the
contrary given that the application of the Regulations led to a requirement to deduct
tax. Those arguments are in summary the legislative history, the intention when
PAYE was extended, and the anomalies which result from reading “employment”
narrowly.

123.  The legislative history starts with the 1943 Act (see paragraph 30 on page 8).

That provided for a PAYE scheme only for manual and weekly paid employees and
pensions paid to such workers by their former employers.
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124.  When PAYE was extended by the 1944 Act to office holders and others it
could easily have been limited to payments made by employers (in the normal, legal
sense of the word). But it was not. On the contrary the primary legislation was
explicitly cast in wider terms to include all payments of Schedule E income to
employees and office-holders including crown servants, and their pensions. In that
context there are two possible views on the intention of the Regulations in 1944. They
were either:

o intended to establish in effect distinct PAYE systems for real employees on the
one hand and, for example, pensioners, directors and other office-holders on
the other with no Forms P45 and P60 for the latter; or

o “employment” was intended to be read in the context of the definitions of
employer and employee and so include offices and pensions.

125. Given PAYE had just been extended to offices by the 1944 Act it would be
surprising if the drafter of the Regulations did not have them in mind. While
“employment” is a wider term than “office”, the former cannot be said always to
encompass the latter.

126. The intention of subsequent legislation which extended the scope of
Schedule E was often stated to be (or to include) bringing payments within PAYE.
For example, when the remuneration of agency workers was brought within Schedule
E by F(No. 2)A 1975 it was seen as bringing them within PAYE like employees. That
is also how the legislation has been read.

127. The anomalies which result from reading regulations which mention
“employment” or “employ” as excluding any relationship other than one of “real”
employer and employee are many. The position of office holders would be called into
doubt. But setting that aside:

e agency workers, pensioners and others would not be entitled to Forms P45
giving detail of payments and tax deducted. So they might have no record of
relevant payments and tax deducted should they need to make a tax return.
They would not have evidence to claim a repayment from the Inland Revenue
during the year. And no record of their PAYE code to take when starting a new
job;

o agency workers and others would not be required to hand in Forms P45 and
agencies and others would not be required to use them. The position of
pensioners and pension payers would be unclear as regulation 26 of
SI11993/744 envisages pension payers getting Forms P45 from new pensioners
but regulation 25(1), reading employment narrowly, does not require
pensioners to hand them over;
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e no one other than a “real” employee would be entitled to a Form P60 at the end
of the year. Regulation 39 of SI 1993/744 requires a P60 only for someone
“who is in his employment on the last day of the year”;

o only “real” employers and employees would be subject to the P46 procedures
which provide an initial PAYE code and information for the Inland Revenue to
set a code. Many others would be subject to deduction at the basic rate;

e a pension payer or agency could not elect to operate separate PAYE schemes
for separate groups of pensioners or workers;

 the provisions for deductions at the basic rate in regulation 24 of SI 1993/744
for payments made after an employment has ceased would not apply to
payments to pensioners, agency workers and other payees; and

o the Inland Revenue would need to issue PAYE codes every year to pension
payers and other payers as the PAYE code is carried over under regulation 8§ of
SI11993/744 only for “an employee who was in his employment on the 5 April
in the year preceding”.

128.  There is the additional possibility that “employer” and “employee” should be
read as taking the meanings defined in SI 1993/744 and that “employment” takes a
separate meaning. Then, for example, agency workers are treated as carrying out the
duties of an employment held by the worker with the agency, and as having earnings
from that employment (see section 44 of ITEPA). That deeming would appear to
establish an employment for the purposes of the Regulations given the intention was
to bring such payments within PAYE. That view would be consistent with the
judgment in Marshall v Kerr (67 TC 56, [1994] STC 638). Lord Browne-Wilkinson
approved as "the correct approach to deeming provisions" the passage from the
judgment of Peter Gibson J in the CA:

I take the correct approach in construing a deeming provision to be to give the words used their
ordinary and natural meaning, consistent so far as possible with the policy of the Act and the purposes
of the provisions so far as such policy and purposes can be ascertained; but if such construction would
lead to injustice or absurdity, the application of the statutory fiction should be limited to the extent
needed to avoid such injustice or absurdity, unless such application would clearly be within the
purposes of the fiction. I further bear in mind that, because one must treat as real that which is only
deemed to be so, one must treat as real the consequences and incidents inevitably flowing from or
accompanying that deemed state of affairs, unless prohibited from doing so.

129.  These are issues at the margins of the PAYE system in practice. But the PAYE
system does apply in practice to less usual payments (as evidenced by the judgment in
Mirror v Booth). There are many permutations of who pays whom and under what
legislation but examples of the spectrum are:

o employers paying their employees;

e pension payers paying their pensioners;
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e agencies paying their agency workers;
o employers making payments to someone else’s employee;
o clients making payments of earnings directly to agency workers;

o receivers making payments of earnings to former employees (for whom there
are some special provisions — see regulation 37);

e ‘“relevant persons” treated as making payments to employees of non-UK
employers (see section 689 of ITEPA);

o someone who is neither employer, pension payer nor agency making payments
(which may be payments of employment income or pension income) on behalf
of another person (who may or may not be an employer, agency or pension

payer).

130. Many of the possible combinations of payer, payee and payment arise very
rarely. Practice (if there is a general practice) for all of them is not known. But it is
generally the case that in practice pension payers and agencies do comply with the
regulations for Forms P45, P46 and P60. (But for agencies the practice is not to issue
a Form P45 at the end of every engagement. That saves unnecessary work where an
agency worker moves on to another client of the same agency and maintains
cumulative deductions to the worker’s benefit.)

131. Leaving all this uncertain in these Regulations would have conflicted with the
objective of making the law clearer. So regulations 10 to 12 set out how the
regulations apply to payers and payees other than employers and employees. This is a
change in the law (Change 7) to the extent it removes scope for argument about the
application of the regulations to persons other than employers and employees. In
principle it may affect:

e payers as to the amount of tax they deduct until the Inland Revenue issue a
PAYE code; and their obligations to provide information to payees and/or the
Inland Revenue in Forms P45, P46, P60 and (for agencies if they provide
benefits in kind) P9D and P11D;

e payees as to the information they are entitled to have about payments, tax
deducted and other income to make tax returns or to claim repayments (or tax
credits); and

e the Inland Revenue as to when they would get information to issue PAYE
codes and to check the right tax has been paid.
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132.  The effects in practice are thought likely to be very much smaller than the list
above might suggest. The vast majority of employers, pension payers, agencies and
others will see no change in practice.

Regulation 10: Application to agencies and agency workers
133.  This regulation sets out in detail the regulations which do not apply to
agencies and agency workers. The regulations excluded are those for:

o personal employees where the regulation deals with direct employment of an
individual;

e termination awards and PAYE settlement agreements which cannot apply to
agencies and agency workers in any event under the relevant primary
legislation. Specifying them here is essentially a service to readers who might
otherwise think they could apply; and

 the special (and so far never used) arrangements for employers to pay JSA as it
might be impracticable for an agency to do so: if the agency worker is between
engagements the agency would not be making payments.

134.  Other regulations, including regulations requiring returns of other earnings, are
applied to agencies and agency workers as to employers and employees. These
include regulations 85 to 90, 94 and 95. The provisions of SI 1993/744 on which these
regulations are based require employers and others to provide information to the
Inland Revenue and to employees about earnings not subject to PAYE deductions
(including expenses payments and benefits in kind). They use “employer” in a context
which appears to require it to take a meaning other than that defined in regulation 2(1)
of SI 1993/744.

135.  SI 1993/744 provides no guidance on whether “employer” includes “agency”
in those circumstances. Specific provision has been made to treat an agency as an
employer in relation to an agency worker for some purposes of PAYE (section 688 of
ITEPA) and for requiring information (section 16A of TMA). That might suggest that,
in the absence of further provision, “employer” in the relevant regulations does not
encompass an agency. On the other hand it might be argued that these regulations
should be read in context to treat an agency as an employer, having regard also to the
benefits code in ITEPA for which section 66 of that Act defines “employer”.

136. There is also the context in which regulations 46 and 46AB of SI 1993/744
were introduced (by regulation4 of SI1995/1284). As set out in a consultation
document in 1994, the intention was to make sure taxpayers had information about
benefits in kind and other income not dealt with by PAYE to put on tax returns if they
were required to make them. If agencies were excluded from that requirement, agency
workers would be left in a difficult position — and a different position from
employees. They might get the information from agencies on a voluntary basis but
would have no right to do so.
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137.  The Inland Revenue would also not get automatically the information to check
agency workers have paid neither more nor less than the right tax. But the Inland
Revenue (unlike agency workers) could then get it using section 16A TMA to require
returns.

138.  Applying the regulations in question to agencies and agency workers is
therefore expected to have little if any practical effect (and that only on agencies
which provide benefits in kind or other PAYE income not in the form of payments
and currently do not give information about them to agency workers). But it is an
aspect of the change (Change 7) involved in making clear the application of the
Regulations.

139.  Paragraphs (2) and (3) make an additional change in the law. This change
(Change 8) is intended to reflect the practice of agencies not issuing Forms P45 at the
end of each engagement (which might be every few weeks or days) but only when the
agency worker’s relationship with the agency ends or the worker has not been paid
for 3 months.

Regulation 11: Application to pension payers and pensioners

140.  This regulation sets out in detail the regulations which do not apply to pension
payers and pensioners. The exclusion of the regulations for Forms P45 and P46 for
employers is because these Regulations include separate provisions for pension payers
and pensioners in Chapter 3 of Part 3.

Regulation 12: Application to other payers and payees
141.  This regulation sets out in detail the regulations which do not apply to other
payers and payees.

142.  Paragraph (3) reflects the fact that the provisions dealing with trade disputes
may apply to an “other payer” — for example, a person paying on behalf of the
employer. But they cannot only apply to “other payees”.

Part 2: Codes

Overview

143.  Part 2 deals with the ways in which employees’ codes are set and changed.
The employer uses the employee’s code to work out how much tax should be
deducted from relevant payments to the employee (or repaid to the employee). The
Part provides for:

o the Inland Revenue to set a code (regulations 13 to 15);

e an employer to carry forward a code from one year to the next in the absence
of a new code from the Inland Revenue (regulation 16);

 the Inland Revenue to notify an employee of the code unless it is unchanged or
changed only because of changes in personal allowances (regulation 17);
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e an employee to object and, failing agreement, to appeal against a code
(regulations 18);

e the code to be changed if circumstances have changed since it was set
(regulations 19 and regulation 20).

Background

144.  The history of the regulations on which Part 2 is based was set out in detail in
the second progress report on PAYE Regulations to the project’s Consultative and
Steering Committees in April 2002. That is available still from the project or from
www.inlandrevenue.gov.uk. That material is not repeated in this commentary.

Regulation 13: Determination of code by Inland Revenue
145.  This regulation requires the Inland Revenue to determine an employee’s code.
It is based regulation 7(1) of SI 1993/744.

Regulation 14: Matters relevant to determination of code

146.  This regulation sets out how the Inland Revenue must determine a code (other
than a flat rate code under regulation 15). It is based on regulation 7 of SI 1993/744
with three minor changes.

147.  First, paragraph (1) provides that the Inland Revenue must have regard to the
matters set out in the regulation so far as known to them. Regulation 7(1) of SI
1993/744 provides that the inspector “may have regard to any of the matters
specified”. That might suggest a degree of discretion — for example, to ignore one or
more of the matters. This change (Change 9) removes the scope for a person
(including the Inland Revenue) to argue that some matter listed, while known, should
be ignored.

148.  Second, paragraph (1)(f) allows the Inland Revenue to take into account
income of the employee other than PAYE income, unless the employee objects. This
is known as “coding out” the other income. It might be thought that
regulation 7(2)(b)(i) of SI 1993/744 already provides for this. From the start of PAYE
in 1944 codes have been adjusted to take account of other income. The intention to do
so was made clear ahead of the legislation for PAYE in the White Paper in 1943. But
the contrary view could be argued. So this regulation makes the position clear. It also
gives employees a new, explicit right to object to non-PAYE income being taken into
account. This change (Change 10) brings the law into line with practice.

149.  As part of the same change these Regulations provide similarly for the Inland
Revenue to take account of income other than PAYE income:

o when deciding whether tax should be deducted from payments to reservists
(regulation 125);

o when making a repayment to a reservist during a tax year (regulation 130); and
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o when making a repayment to an employee who has had tax deducted from
payments from a holiday pay fund (regulation 138);

subject in each case to the same right for the employee to object.

150.  Paragraph (3) reflects the change (Change 120) made in regulations 186 and
187 for the way underpayments are dealt with in the Self Assessment system. See
paragraph 891 on page 142.

Regulation 15: Flat rate codes

151. This regulation provides for the Inland Revenue to set codes that require
employers to deduct tax at the basic or higher rate or not to deduct tax at all in certain
circumstances. It is based on regulation 9 of SI 1993/744 with four minor changes.

152.  First, paragraph (1) changes the conditions for a higher rate code.
Regulation 9 of SI1993/744 provides for an inspector to determine the higher rate
code:

if he has reason to believe that the employee will be chargeable at the higher rate on some part of his
total income (emphasis added).

153.  On the face of it that allows the higher rate code to be set if the employee’s
total income exceeds the basic rate band by just £1. This is neither what was intended
nor what happens in practice. For example, an employee with just one source of
income does not need a higher rate code: the normal operation of PAYE gives the
employee allowances and then collects tax at the starting, basic and higher rates.
Higher rate codes are used where the employee’s personal allowances and the lower
and starting rate bands are used (or very nearly used) by one source of income,
leaving another source of income which is in effect mainly or wholly liable to higher
rate tax.

154.  Paragraph (1) reflects this. It provides for a higher rate code to be set only if
the Inland Revenue have reason to believe that at least a substantial part of the income
from the employment for which the code is set will be liable to higher rate tax. This is
a change in the law (Change 11) in so far as it restricts the Inland Revenue’s ability to
set a higher rate code but does not change practice on the use of such codes.

155. Second, paragraph (2) provides explicitly for the basic rate code. Regulation 9
of SI 1993/744 does not provide for it. Nor does it fit easily within the definition of a
code in regulation 2(1) of SI 1993/744 which can be determined under regulation 7 of
SI 1993/744. Yet the basic rate code (or its predecessor, the standard rate code) have
been used since 1944. It is typically used for an employee who has more than one
employment; will have allowances and the starting rate band used by the income from
one employment; but will not pay tax at the higher rate. The basic rate code then gets
the right tax from the other employments. This change (Change 12) brings the
legislation into line with practice.
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156.  Third, paragraph (3)(a) changes one of the circumstances in which the nil tax
code may be determined. Regulation 9(2)(a) of SI 1993/744 provides for a nil tax
code if the income will be assessable under Schedule D. This often arises, for
example, with members of professional practices who hold offices (such as
directorships) with clients. “Schedule D” is expected to be replaced as a defined term
in future rewrite Bills. So this regulation provides for a nil tax code if the income will
be taken into account as other than PAYE income. In theory this goes wider than
regulation 9 of SI 1993/744. But it is not thought this change (Change 13) will have
any effect in practice.

157. Fourth, the definition of the special codes in regulation 7) allows this
regulation to be more direct than regulation 9 of SI 1993/744 which must deem the
inspector’s determination to be the determination of a code. They are now “proper”
codes which need no deeming.

Regulation 16: Continued application of employee’s code

158.  This regulation avoids the need for the Inland Revenue to issue, and employers
to handle, notices of codes which do not change from one year to the next. It is based
on parts of regulation 8 of SI 1993/744.

159. This regulation omits as unnecessary regulation 8(3) and (4) of SI 1993/744,
which related solely to 1993-94. The provisions in regulation 8(5) of SI 1993/744 are
dealt with in regulation 20.

160. This regulation also omits as unnecessary the provision in regulation 8(2) of
SI11993/744 which requires the employer to act in accordance with regulations 6(1)
and 38(1) to deduct tax and maintain a deductions working sheet. Those obligations
follow automatically from the issue of a code.

161. Regulation 8 of SI 1993/744 refers to “the code for the preceding year”.
However different codes may be determined for the year at different times. It is
implicitly the code in use at the end of the tax year. Paragraph (2) of this regulation
makes this explicit.

Regulation 17: Notice to employee of code

162.  This regulation requires the Inland Revenue to tell an employee the code set
for a year if it is different from the code for the previous year other than because of
changes to the main personal allowances. It is based on regulation 10 of SI 1993/744.

163. Regulation 10(1) of SI 1993/744 refers to the code “for the preceding year”.

Paragraph (2) of this regulation refers to the code as at the previous 5 April. This is
another aspect of the point mentioned in paragraph 161.
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Regulation 18: Objections and appeals against employee’s code

164.  This regulation gives an employee the right to object to a code and to appeal to
the independent appeal Commissioners. It is based on regulation 11 of SI 1993/744
with four minor changes.

165.  First, regulation 11 of SI 1993/744 provides that an employee may object to a
code only if “aggrieved”. In practice no employee is required to show any sense of
“grief” about a code. This regulation omits the need for employees be aggrieved. This
change (Change 14) brings the legislation into line with practice. It is also made in
regulations 119 and 126. See paragraphs 643 and 671 on pages 110 and 113.

166. Second, this regulation allows employees to object to and appeal against all
determinations of codes, including those set by the appeal Commissioners.
Regulation 11(1) of SI 1993/744 allows an employee to object to the determination of
a code only if it is “the inspector’s determination”. This change (Change 15) brings
the legislation into line with practice.

167.  Third, it might be thought that regulation 11(5) of SI 1993/744 does not permit
the appeal Commissioners to determine a flat rate code. It provides for them to
determine the code having regard to the same matters as the inspector may have
regard to when the inspector determines the code. This wording reflects regulation 7
of SI11993/744. So it might be thought to deny the Commissioners access to the
special codes provided for in regulation 9. However, that would lead to anomalies.
Any employee with a higher rate code could appeal. The Commissioners could then
not determine that code no matter what the circumstances. So it is more likely that the
deeming in regulation 9(3) of SI 1993/744 would be taken to extend also to regulation
11 of SI 1993/744 so as to allow the Commissioners to determine a flat rate code.
Paragraph (4) makes it clear that they can do so. This change (Change 16) brings the
law into line with practice.

168.  Fourth, paragraph (5) provides that, if there is no place of employment, the
default body of Commissioners is that for the division in which the taxpayer lives.
Regulation 11 of SI 1993/744 provides only that the appeal (in the absence of any
election or agreement) should be heard by the Commissioners for the division in
which the employment is situated. But there may be no “place of employment” — for
example, for a pension. It also removes any doubt about an employee’s right to elect
for an appeal to be heard in the area where the employee lives (or where the employee
has a place of business). This change (Change 17), also made in regulation 127 (see
paragraph 675 on page 113), brings the law into line with practice.

169. This regulation omits as unnecessary regulation 11(4), (6) and (7) of SI
1993/744. They apply section 44(2) of TMA; apply provisions dealing with the
conduct of appeals; and provide for appeals to be final subject to those provisions
(and regulation 11 of SI 1993/744). But none of that is necessary. Appeals against
PAYE codes are appeals under the Income Tax Acts so the legislation mentioned
applies without the need for further provision.
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Regulation 19: Amendment of code
170. This regulation allows the Inland Revenue to amend codes if circumstances
change. It is based on regulation 12 of SI 1993/744 with a minor change.

171. Regulation 12(2) of SI 1993/744 requires the inspector to notify the employee
of the new code:

not later than the date on which the notice under regulation 13(1) or the code authorisation, as the case
may be, is issued to the employer.

172.  This wording is unnecessarily complicated as regulation 13(1) of SI 1993/744
requires the inspector to give the employer a notice of any amended code which meets
the definition of “code authorisation” in regulation 2(1) of SI 1993/744. So paragraph
(3) of this regulation refers simply to the date on which the notice under regulation
20(1) is issued.

173.  Paragraph (6) provides for objections and appeals if the Inland Revenue do
not agree that circumstances have changed and so refuse to amend the code. This fills
a gap in SI 1993/744 (although the same result is achieved in most cases by an appeal
against the original code). This change (Change 18) brings the legislation into line
with practice.

Regulation 20: Notice to employer of amended code
174. This regulation deals with the way the employer is told of a change to an
employee’s code. It is based on regulations 8(5) and 13 of SI 1993/744.

175. Regulation 13(5) of SI1993/744 provides that, if an inspector tells an
employer to amend a code for a future year to reflect a change in personal allowances,
the code “shall be deemed to have been determined by the inspector ... for that year”.
It is left for regulation 8(5) of SI 1993/744 to provide that in such cases the code is
also “deemed to have been issued by the inspector”. It makes little sense to split these
provisions. Paragraph (7) of this regulation provides that the code is treated as both
determined and issued.

176. Regulation 13(5) of SI 1993/744 also provides that if a code is determined all
the provisions in the regulations concerning objections, appeals, the deduction of tax
and so on apply. That is unnecessary. It follows from deeming a code to have been
determined and issued. So that provision is omitted from this regulation.

Part 3: Deduction and repayment of tax

Overview

177. Part 3 deals with the deduction and repayment of tax by employers, and the
information that passes between employers, employees and the Inland Revenue for
the operation of PAYE.
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178.  Chapter I requires employers to use PAYE codes and tax tables to deduct or
repay tax when making relevant payments to employees. It also requires employers to
give employees and the Inland Revenue information (in Form P45) at the end of
employment. It also provides steps for employers to take on the death of an employee.
And it requires new employees to give their new employers Forms P45 if they have
them.

179.  Chapter 2 deals with the start of an employment other than a pension and
Chapter 3 with the start of a pension (for which there are somewhat different
procedures). They require the new employer or pension payer to use any Form P45
given to them to get a PAYE code and to notify the Inland Revenue of the new
employee or pensioner. If no Form P45 is provided they set out when the employer or
pension payer must operate PAYE and which PAYE code to use; and require
information to be sent to the Inland Revenue (in Form P46) so the Inland Revenue can
if necessary issue a PAYE code.

180.  Chapter 4 requires employers to maintain records and to give employees still
employed at the end of the year information about relevant payments and tax deducted
or (in respect of notional payments) accounted for. It also provides for repayments
during the year by employers to employees on unpaid leave and by the Inland
Revenue to unemployed people. It prevents repayments in circumstances involving
trade disputes.

Background

181.  An early draft of this Part was included in the second progress report made to
the project’s Consultative and Steering Committees in April 2002. That included more
details of the history of some of the regulations in Part 4 of SI 1993/744, on which
this Part is based. It is available from the project or from www.inlandrevenue.gov.uk.

Omission of regulation 22 of SI 1993/744

182. Regulation 22 of SI1993/744 (tax-free emoluments) is omitted from these
Regulations as unnecessary. This is a change in the law (Change 19) but not in
practice.

183.  The wording of regulation 22 of SI 1993/744 is unchanged through successive
consolidations from the original PAYE Regulations:

Where the employer makes a payment to or for the benefit of the employee in respect of his income
tax, the amount of the emoluments which the employer pays to the employee shall be deemed for the
purposes of deduction and repayment of tax under these Regulations to be such a sum as will include
the amount assessable on the employee in respect of the payment made by the employer in respect of
the employee’s income tax.

184. This has rarely been commented upon. The comments that have been made

tended to see the regulation as a requirement to “gross up” payments which are made
“free of tax”. This is thought to be both right and wrong.
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185. It is right in as much as an employer in practice has to gross up a payment in
order to comply with both an agreement between the employer and employee to pay
“free of tax” and the PAYE Regulations, which require deductions from relevant
payments.

186. It is thought to be wrong in the sense that, on close examination, regulation 22
by itself appears only to require that an employer treat a payment of tax as a payment
that must be added to others for PAYE purposes.

187. This conclusion is supported by the context in which the regulation was
introduced. There were then a wide variety of agreements between employers and
employees under which the employer paid some or all of an employee’s tax. There
was also specific tax legislation dealing with such arrangements in section 26 of
FA 1941 (modification of provisions for tax-free salaries, pensions, etc). That applied
if employers were required to pay employees’ income tax. Broadly speaking, it
limited employers’ obligations to the tax they would have paid without the wartime
increases in income tax rates. This was so that the employees concerned contributed
to the war effort in the same way as other employees.

188.  The drafters of the original PAYE Regulations had such payments in mind, as
well as a wide variety of other arrangements. In the absence of any specific provision,
payment of tax by the employer would have had these consequences:

the tax would be assessable income of the employee. If an employer pays an
employee’s tax bill that is an emolument assessable under Schedule E;

o there would be an increase in the amount assessable (as emoluments from the
employment) to be included in the Schedule E assessment made after the end
of the year;

o the assessment would give rise to an underpayment for the tax year in which
the payments were made; and

o the employer would then have to make a further payment in the following tax
year.

189. The further payment in the following year would start the cycle again. So the
process would continue until the employment ceased.

190. The PAYE Regulations (with what became regulation 22 of SI 1993/744)
broke out of this cycle by requiring the tax paid by the employer to be added to the
pay for PAYE purposes. The regulation does not in itself require the employer to
“gross up” the payment. But if the employer were to fail to do so then the employee
would have to pay “tax on the tax paid”.
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Example
An employer is required to pay an employee’s income tax of £100 in 1944-45.
The employer pays £100 to the Inland Revenue.

The £100 must be added to the employee’s other pay for PAYE purposes. That increases the PAYE
deductions by £50 (given the tax rate then was 10 shillings in the pound).

If the employer wants to spare the employee from paying tax on the tax paid by the employer the
employer must also pay the employee another £100. The PAYE position then is:

payment of tax (treated as payment by what is now regulation 22) £100
payment of income to employee £100
total £200
PAYE deductions on £200 @ 10 shillings in the pound £100
tax paid by the employer £100
net payment to employee nil

191.  On this basis the wording of regulation 22 of SI 1993/744 is more readily
understood. And the heading of the regulation — “tax-free emoluments” — can also be
more readily understood within the context of the side heading to section 26 of
FA 1941 (see paragraph 187).

192.  This is not to imply that other arrangements for tax-free payments were not
considered when PAYE was introduced. They were. But it was also recognised then
that the arrangements varied greatly, so it would be a matter for employers to arrive at
ways to gross up payments in order to comply with both their contractual obligations
to employees and the PAYE Regulations. For example, an employer who undertakes
to pay an employee £1,000 “free of tax”” may intend that:

a) the employer will pay the tax on £1,000 on some conventional
assumptions, as was common in 1944 but is less so now;

b) the employer will pay any tax arising on the £1,000 — which
can only be established after the end of the year when the employee’s
overall liability is known, and requires the employer to know the
employee’s overall income and personal circumstances; or

c) the employer will pay such an amount as leaves the employee
with £1,000 “cash in hand” after PAYE deductions.

38



This commentary refers to the Income Tax (Pay As You Earn) Regulations 2003
(S.12003/2682)

193. If the employer undertakes to give an employee a sum as in (c) the employer
must then pay such sum as leaves the employee with that amount after the deductions
(if any) the employer must make in accordance with the PAYE Regulations. For
example, an employer who undertakes to give an employee £1,000 net of deductions
may have to make a relevant payment of £1,667 from which the employer deducts
£667 if the employee’s code is the higher rate code; or of £1,000 if the employee’s
free pay to date covers the payment. It all depends on the employee’s code and on any
previous payments in the tax year.

194.  This result might be arrived at on the basis of regulation 22 of SI 1993/744 by
looking at the arrangement as if the employer paid £1,000 and also paid the tax that
ought to be deducted from £1,000; and then paid the tax on the tax; and paid the tax
on the tax on the tax; and so on. But there are, on close examination, difficulties with
this interpretation:

e it is an unnecessary complication. The employer’s agreement to leave the
employee with a net £1,000 leaves no other options. The employer can only
both meet that obligation and comply with the PAYE Regulations by finding
the amount that, after deductions, leaves the employee with £1,000.
Regulation 22 of SI11993/744 is not needed to achieve that. This view is
supported by the decision in Jaworski v Institution of Polish Engineers in
Great Britain Ltd, CA 1950, 29 ATC 385; [1951] 1 KB 768. That concerned a
company which had agreed to pay an employee remuneration “without any
deduction and taxes, which will be borne by” the employer. The Court of
Appeal held that the agreement was for an amount of pay that, after deduction
under PAYE, left the employee with the specified sum.

o regulation 22 of SI 1993/744 does not by itself go quite so far. It does not deem
the payment of the tax to be a payment on which the employer must meet the
employee’s tax (which would lead inevitably to “grossing up”). It only deems
the amount on which the employer must operate PAYE “to be such a sum as
will include the amount assessable on the employee in respect of the payment
... In contrast provisions (admittedly more modern) which do, in exceptional
circumstances, require grossing up are more direct: an example is section
687(3) of ITEPA.

195. Finally, regulation 22 might alternatively be seen as requiring an exception to
the way pecuniary liabilities are not subject to deductions of tax (see paragraph 92 on
page 19). There are no differences in practice between an employer paying an
employee’s personal telephone bill direct to the phone company and an employer
paying direct to the Inland Revenue an employee’s “tax bill”. To that extent one
aspect of regulation 22 is maintained by regulation 4. That excludes payments of
pecuniary liabilities from PAYE excepting:

e payments made in fulfilment, in whole or in part, of the employee’s right to a
sum of money; or
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e payments that are, or are part of, an arrangement to avoid PAYE.

Chapter 1: Deduction and repayment

Overview

196. This Chapter sets out the main provisions for employers to deduct tax when
making payments.

Approach taken in this Chapter

197.  Regulations 14 to 19 of SI 1993/744 are highly interdependent. Take a fairly
unusual set of circumstances (so as to keep within the strict scope of SI 1993/744): an
employer who pays an employee’s wages every 2 months starting on 15 April.
Supposing also a PAYE code used on the cumulative basis then:

o regulation 14 of SI 1993/744 requires the employer to deduct tax by reference
to the cumulative emoluments at the date of the payment: /5 April; but

o regulation 18 treats that payment as if it were made on 5 June (in the second
income tax month); and

o regulation 19 treats a payment of overtime made on 10 April (before 15 April)
as made at the date the main wages are paid — that is not 15 April but 5 June
again, the date given by regulation 18.

198. Now suppose the circumstances are as in paragraph 197 but the code is used
on the non-cumulative basis. This introduces another layer of deeming:

o regulation 17 of SI 1993/744 treats the payment of wages as made on the first
day of the tax year; but

o regulation 18 treats it as made two months after the preceding 5 April — that is,
in month 2 (so the employee gets 2 months’” worth of allowances);

o regulation 19 treats overtime as paid then too; so

o regulation 14 then applies as if all the payments were made in month 2 for the
purposes of calculating the tax to be deducted or repaid.

199. The last point may need some comment. Regulation 14 provides what is
commonly known as the cumulative basis and regulation 17 the non-cumulative basis.
Regulations 14 and 17 appear mutually exclusive. Regulation 17 provides

(2) Where this regulation applies regulation 14 shall not apply, but the employer, on making any such
payment, shall deduct, by reference to the appropriate code, the amount of tax which would have been
deductible if the payment had been made on the preceding 6th April.
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200. But regulation 17 works through regulation 14. Regulation 17 treats each
payment as made on 6 April (subject to regulations 18 and 19). But this is for the
purposes of regulation 14.

201. Then regulation 21 of SI 1993/744 requires the employer to aggregate all
payments made in a week or month.

202. The net effect is that regulation 14 of SI 1993/744 applies without cumulation
across a week or month but with cumulation of relevant payments within a week or
month. Otherwise too much tax would be deducted when more than one payment is
made in a week or month. An example may help with this.

Example of regulation 17 applying regulation 14
Suppose an employer:
. has a non-cumulative code for an employee;

. normally makes relevant payments weekly and pays the normal wages of £300 on 12 May
2004 (the 2nd day of the 6th tax week);

. also pays overtime of £100 (in respect of earlier weeks) on 11 May (the 1st day of that tax
week).

The employer must deduct tax in accordance with the code on paying the overtime as if it were paid on
6 April (regulation 17 of SI 1993/744). Suppose that gives £10 tax to be deducted.

When paying the normal wages on 12 May the employer must deduct tax by reference to the aggregate
of payments in that week (regulation 21 of SI 1993/744) — that is £400. Suppose that gives tax of £110.
That is tax in respect of both the overtime and the normal wages.

But the normal operation of regulation 14 means the employer only deducts the difference of £110 -
£10 = £100. That is the extra tax due in respect of the £300 wages. It is only the application of
regulation 14 to arrive at the amount to be deducted which prevents the full £110 being deducted — in
effect taxing the employee twice on the payment of overtime.

203. The way regulation 14 of SI 1993/744 is disapplied but then used as if the tax
year started again every week or month would have become even less clear with
changes to reflect the long-standing practices of giving employees paid other than
weekly the benefit of regulation 17 of SI 1993/744 for “extra pay days” (see
regulation 31) and to apply regulation 19 of SI 1993/744 to employees paid at regular
intervals of less than a month.

204. These Regulations take a different approach. They provide for the non-
cumulative basis (regulations 26 to 31) to work separately from the cumulative basis
(regulations 22 to 25). This allows the Regulations to make clearer the effects of
aggregation for the non-cumulative basis and the treatment of “extra pay days”.
Regulations 22 to 31 also make some minor changes in the law in order to provide a
coherent system for both the cumulative and non-cumulative bases. These reflect
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practice. They also benefited from comments after the end of the formal consultation
process.

Regulation 21: Deduction and repayment of tax by reference to employee’s code
205. This regulation requires employers to deduct or repay tax by reference to the
employee’s code if they have one when making relevant payments to employees. It is
based on regulation 6(1) to (3) of SI 1993/744.

Regulation 22: The cumulative basis
206. This regulation requires employers to deduct or repay tax on the cumulative
basis unless told otherwise. It is based on regulation 14(1) of SI 1993/744.

Regulation 23: Cumulative basis: deduction and repayment

207. This regulation tells employers how to deduct or repay tax on the cumulative
basis. It is based on regulations 2(1) (“previous cumulative tax”), 14 and 15 of
SI 1993/744 with three minor changes.

208. First, paragraph (3) requires employers to determine the total tax to date (TT)
on making a payment. Regulation 14(1) of SI1993/744 requires the employer to
ascertain three other amounts: the cumulative emoluments, cumulative free
emoluments or cumulative additional pay, and cumulative taxable emoluments. These
are intermediate steps in calculating the cumulative tax (which becomes TT in this
regulation). The requirement to do this is omitted from this regulation (and similarly
from regulation 161 (tax calculation) for JSA). This is a change in the law
(Change 20) only to the extent that it allows the many employers who use computers
for PAYE to do so without, in principle at least, being required to look at intermediate
figures. It does not affect the results of the calculations or have any other effect in
practice.

209. Second, paragraph (9) is new. It deals with a change from the non-cumulative
basis to the cumulative basis. The first application of regulation 14 of SI 1993/744 in
such circumstances presents employers with a dilemma. They are required by
regulation 14(2) to know the previous cumulative tax. But they have not previously
calculated any such figure.

210. If employers were to calculate a figure using the total payments to date and the
employee’s previous code (but on the cumulative basis) they would arrive at a figure
which might well be less than the total tax deducted (if the employee’s earnings had
fluctuated across rate bands). But it might also be more than the tax deducted (if the
employee’s code had changed earlier in the year).

211. If they were to calculate a figure using the new code then the effect of the
change of code would be largely negated. The employee might well not get a
repayment which should be due.
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212.  Paragraph (9) provides for the next deduction or repayment to be based on the
total net tax deducted. This makes sense, and is what happens in practice. It means the
employer works out the tax due on the cumulative basis using the new code and total
payments to date. The employer compares that with the tax deducted previously on
the non-cumulative basis. The employer restores the cumulative basis of deduction,
making any repayment which is due to the employee on that basis. This is a change in
the law (Change 21) to remove uncertainty about what employers must do and bring it
into line with practice.

213.  Third, paragraph (10) is also new. It repairs some missed consequentials from
the introduction of K codes. For example, regulation 25 of SI 1993/744 provides for a
new employer who gets a Form P45 from a new employee:

(3) The action specified in this paragraph is that the employer shall—

(a) prepare a deductions working sheet in accordance with the particulars given on the copies of
the statement; and

(b) record on the working sheet the cumulative emoluments shown on the copies of the
statement.

(4) The action specified in this paragraph is that the employer shall record on the deductions
working sheet or keep such records as enable the production of the following particulars,
namely—

(a) save where the code contained in the statement reflects additional pay, the cumulative free
emoluments, the cumulative taxable emoluments and the corresponding cumulative tax as at
the week or month shown on the copies of the statement;

(b) where the code contained in the statement reflects additional pay, the cumulative additional
pay, the cumulative taxable emoluments and either the cumulative tax as at the week or
month shown on the copies of the statement or the total net tax deducted shown on the
copies of the statement, whichever is the less.

(5) The action specified in this paragraph is that, subject to paragraph (7), the employer shall, on
making any payment of emoluments to the employee, deduct or repay tax by reference to the
appropriate code in accordance with regulation 14, and keep the records required by paragraphs (3)
and (4) of regulation 38, as if the cumulative emoluments and cumulative tax shown on the
deductions working sheet prepared in accordance with paragraph (3) above represented
emoluments paid to the employee by the new employer and tax deducted by him. (emphases added)

214. There is a manifest gap here as regulation 25(5) refers to a figure of
cumulative tax on the deductions working sheet which the employer does not have to
record on the deductions working sheet. With a K code there may not even be a figure
of cumulative tax from paragraph (4). And even if it were recorded, treating it as tax
deducted by the new employer does not make it previous cumulative tax for the
purpose of regulation 14 of SI 1993/744.

215. This arises from regulation 9 of SI 1992/3180. That amended SI 1973/334 to
introduce K codes. Prior to that regulation 18(3) of SI 1973/334 had required the new
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employer to record in a deduction card a figure of cumulative tax on receipt of a Form
P45 and deduct as if that cumulative tax were tax deducted by the new employer. That
could only sensibly be read as meaning the new employer must treat the cumulative
tax recorded as “previous cumulative tax” when making the first relevant payment.

216. This cannot be repaired simply by restoring the position prior to K codes. The
amendments made by SI 1992/3180 were necessary to take account of the operation
of the overriding limit. But K codes have operated in practice without difficulty on
this point by employers treating the figure of tax arrived at in accordance with
regulation 25(4)(a) or (b) of SI 1993/744 as the previous cumulative tax to start off
deductions on the cumulative basis. That is what paragraph (10) of this regulation and
regulation 43(10) provide.

217. Essentially the same point arises with regulation 34 of SI 1993/744, which
deals with a Form P45 given late to a new employer. Regulation 34(2) is intended to
restore cumulative deductions (taking account of both payments made by the old
employer and those already made by the new employer). It provides:

...the cumulative emoluments and total net tax deducted immediately before the payment of
emoluments following the delivery of the copies shall be taken to be the sum of such cumulative
emoluments and total net tax deducted as are shown on the copies, subject to paragraphs (1) to (7) of
regulation 25, and such emoluments and tax as have been paid or deducted by the employer since the
commencement of the employment;

218.  Again, this does not clearly give a figure to treat as previous cumulative tax in
regulation 14 of SI 1993/744. And again this results from the introduction of K codes.
Prior to that regulation 20(6)(a)(ii) of SI 1973/334 (substituted by SI 1981/44) had
provided for the new employer to treat as “cumulative tax immediately before the
payment of emoluments following [the P45]” the sum of cumulative tax from the
Form P45 and tax deducted by the new employer. When K codes were introduced the
link to regulation 14 and previous cumulative tax was not maintained (or not
maintained clearly). This regulation and regulation 52(12) restore the link.

219. Regulation 33 of SI 1993/744 is essentially the same as regulation 34 except it
is a notice from the Inland Revenue rather than a Form P45 which restores cumulative
deductions. So regulations 53(4) and 61(4) (for pension payers) make the same
change.

220. In each case however the regulations in question maintain the treatment of the
relevant amount as total net tax deducted by the new employer. This is necessary,
among other things, to fit in with paragraph (9) of this regulation in cases where the
receipt of a Form P45 requires the new employer to switch from the non-cumulative
basis to the cumulative basis.

221. This is a change in the law (Change 22) to the extent that it prevents

employers and employees arguing for a different construction (although what that
construction might be is far from clear) but is in line with guidance and practice.
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222.  Paragraph (2) avoids the need for the separate provision in regulation 15 of
S11993/744 for the first payment an employer makes in any tax year. Then the
previous total tax to date is bound to be nil. But this is (as provided by paragraph (10))
subject to the fact the employer may be treated as having made payments by, for
example, getting a Form P45 from a new employee. Then there may be previous total
tax to date to take into account on the new employer’s first relevant payment.

Regulation 24: Cumulative basis: employee not paid weekly or monthly

223.  This regulation treats the main, regular payments to employees who are paid
every 2 or 4 weeks (or at similar intervals) as paid later for the purposes of deduction
of tax. It is based mainly on regulation 18 of SI 1993/744 with a minor change. It
applies only for the cumulative basis but regulation 30 makes similar provision for the
non-cumulative basis.

224. This regulation gives employees more free pay, so less tax is deducted, and
employees are more likely to end the year with the right tax deducted.

225. The tax tables provide deductions for tax weeks and tax months. If an
employee is paid weekly or monthly the tables alone work well. But for employees
paid at other intervals this additional provision is needed.

Example 1
Suppose an employee is paid every 3 months starting on 15 May.

The employer would, in the absence of any other provision, use the tables for month 2 on making the
first payment and month 11 for the last payment. The employee would not get the full year’s worth of
the allowances, reliefs and deductions represented by the code.

This regulation requires the employer to deduct or repay tax using the tables for months 3, 6, 9 and 12.
That way the employee gets the right amount of free pay (or additional pay) taken into account over
the year.

Example 2
Suppose an employee is paid every 4 weeks in tax weeks 1, 5, 9 and so on.

The employer would, in the absence of any other provision, use the tables for weeks 1, 5, 9 and so on —
and so the tables for week 49 for the last payment in the year.

This regulation requires the employer to deduct or repay tax using the tables for weeks 4, 8, 12 and so
on up to week 52 so the employee gets by the end of the tax year a full year’s worth of whatever
allowances are represented by the code.

226. The change (Change 23) is that this regulation applies only to the main
relevant payments an employer makes to an employee at regular intervals longer than
a week and other than a month; and stops payments being moved into a new tax year.
Regulation 18 of SI 1993/744 applies to any regular payments made at intervals other
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than a week or a month. The change removes anomalies. It is also made in regulation
30.

227. Details of the anomalies removed by this change are as follows.

228.  First, there would be anomalies if regulation 18 were applied to two series of
payments. Employees could face a series of deductions and repayments which left
them confused (and worse).

Example of application of regulation 18 of SI 1993/744 to multiple regular payments
Suppose an employer makes relevant payments of:

. wages every 4 weeks starting on 13 April 2004;

. commission every 13 weeks starting on 20 April 2004.
Then regulation 18 of SI 1993/744 appears to:

. treat the payment of wages made on 13 April as made on (5 April 2004 + 4 weeks =) 3 May
2004 for the purposes of calculating deductions. The employee gets 4 weeks’ worth of
allowances;

. treat the payment of commission made on 20 April as made on (5 April 2004 + 13 weeks =)
5 July 2004 for the purposes of calculating deductions. The employee gets 13 weeks’ worth
of allowances. That may well lead to a repayment of some or all of the tax deducted from
the payment on 13 April;

. treat the next payment of wages made on 11 May as made on (5 April 2004 + 8 weeks =)
31 May 2004 for the purposes of calculating deductions. The employee gets 8 weeks’ worth
of allowances. That is a lot less than when the commission was paid. So the deduction
(based on the cumulative emoluments) is likely to be large.

So, in broad terms, tax on the first payment on 13 April is repaid when the commission is paid on 20
April and then deducted again when the second main payment is made on 11 May.

229. The Regulations cannot be intended to create a yo-yo of deductions and
repayments. Section 685(1) of ITEPA specifically requires that the PAYE tables try to
secure even deductions over the tax year. Although that is separate from regulation 18
of SI 1993/744, the underlying objective of deducting tax evenly would clearly be
contradicted. This regulation avoids uneven deductions.

230. Second, there would be similar anomalies with payments at regular intervals
of less than a week.

Example of application of regulation 18 of SI 1993/744 to payments every 2 days

Suppose an employer makes relevant payments every 2 days starting 6 April 2004.
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Then regulation 18 of SI 1993/744:

. treats the first payment made on 6 April as made on (5 April 2004 + 2 days =) 7 April 2004
for the purposes of calculating deductions. The employee gets 1 week’s worth of
allowances;

. treats payments made on 8 and 10 April as made on 9 and 11 April: again 1 week’s worth
of allowances;

. treats the payment made on 12 April as made on 13 April in week 2 so the employee gets 2
week’s worth of allowances;

and so on until the payment on 5 April. That would be treated as made on the first day of the next
tax year (hence the change made in this regulation: see paragraph 232).

231. The only effect of this is to move payments a day later for the purposes of
deductions. It does not affect the tax deducted overall: either way the employee gets a
full year’s worth of free pay. It cannot make the deductions absolutely even, because
either way the employee will have some weeks with 3 payments and some with 4
payments. It just adds complexity here (and much more so when combined with the
provision for aggregation for the non-cumulative basis in regulation 21 of SI
1993/744).

232. Third, as mentioned in the preceding example, regulation 18 of SI 1993/744
appears to treat some payments as made in the next tax year. That cannot be right. It
would make it impossible for the PAYE system to collect the right amount of tax in
the year from payments actually made in the year. So paragraphs (3)(b) and (4)
provide instead that such payments are treated for the purposes of calculating any
deduction or repayment as made on the last day of the tax year.

233.  Paragraph (6) points readers to the way regulation 31 provides exceptions
from this regulation. Regulation 18 of SI 1993/744 leaves readers to find the special
treatment of payments made on 5 April (or 4 and 5 April in a leap year) in regulation
17 of SI 1993/744. But those exceptions are important and more extensive with
Change 30. See paragraphs 276 to 280 on page 55.

Regulation 25: Cumulative basis: subsidiary PAYE income of employee paid
weekly or at greater intervals

234. This regulation treats payments to employees outside their normal payment
cycle as made later for the purposes of cumulative deductions, so that tax is deducted
evenly. It is based mainly on regulation 19 of SI1993/744 with minor changes.
Regulation 28(2) makes corresponding provision for the non-cumulative basis.

235. Regulation 19 of SI 1993/744 achieves more even deductions if there are extra
payments. It stops employees getting a repayment of tax with an extra payment only
to have that tax clawed back when the next regular main payment is made. This would
come about, but for regulation 19, because of the application of the cumulative basis.
For example, a monthly paid employee might:
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o get a small payment (for example, of commission) early in a tax month. The
employer uses the tax tables for the new month. They give another month’s
worth of allowances. So the employee gets a repayment of tax; then

e get paid later in the month the normal wages or salary. The employer
calculates the tax to be deducted. The previous cumulative tax is less than it
would have been because of the repayment made. So more tax has to be
deducted than usual.

236. Regulation 19 of SI 1993/744 stops this and gives employees a smoother flow
of take-home pay by preventing repayments on early extra payments. But it leaves a
number of anomalies and uncertainties.

237.  First, regulation 19 of SI 1993/744 apparently requires an employer to comply
with regulation 14 of SI 1993/744 when making the extra payment but not make any
repayment which is due if the extra payment was made before the main relevant
payment. But that would mean that, come the next relevant payment, the employer
would start with (in terms of these Regulations) a figure of previous total tax to date
which reflects the repayment which has not been made. Nothing in regulations 14 or
19 provides otherwise. The net effect is that the employee neither gets the repayment
nor has the fact it has not been made taken into account later.

238. To make matters worse, the interaction of regulations 18 and 19 of SI
1993/744 means that every extra payment to an employee paid at regular intervals
longer than a month appears to be treated as paid before the main relevant payment.
Regulation 18 treats the main relevant payments as paid later and that appears to
apply for the purposes of regulation 19(2).

239. The answer to these anomalies appears to be that regulation 19(2) of SI
1993/744 should not be read as applying to all extra payments. It should be read as
treating some payments as made later — but for more than just the purpose of
calculating deductions. Prior to its paragraphing on consolidation in 1993 the
regulation provided:

(1) If the employer makes a payment in respect of overtime or other extra earnings to an employee
whose main emoluments are paid monthly, and that payment is made at an earlier date in the income
tax month than the date on which the main emoluments are paid, the employer shall repay no tax to the
employee on the occasion of that payment, notwithstanding that tax may be repayable under the
provisions of Regulation 15; but in such a case Regulation 15 shall have effect as if that payment was
made on the same date in that income tax month as the date on which the main emoluments are paid.
(emphasis added)

(2) The foregoing provisions of this Regulation shall apply with the necessary modifications to
payments in respect of overtime or other extra earnings which are made to an employee whose main
emoluments are paid at intervals greater than a month.

240. The words emphasised might be taken to indicate that the extra payment is
deemed to be paid later only if treating the payment as made at the date it is actually
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made would give rise to a repayment. But — in order to avoid the anomaly with
previous total tax to date — in such cases the payment is treated as made later for all
purposes of regulation 15 (as it was then — regulation 14 in SI 1993/744).

241. This would however lead to other anomalies:

e it appears that the employer must then calculate in accordance with regulation
14 of SI 1993/744 whether any tax is due to be deducted or repaid in order to
establish whether or not the extra payment is “such a case”. If it is, then the
employer must erase that calculation and carry the extra payment forward to
when the normal payment is made;

« on making the extra payment the employer would have to use the tax tables for
the week or month the payment is actually made, not for when the normal
payment is due to be made. This could lead to a deduction of tax from the extra
payment which is then repaid when the normal payment is made. This is the
obverse of the problem regulation 19 was devised to address but no less
unwelcome as a source of uneven deductions;

o if an employer made more than one extra payment in a payment period before
the main relevant payment the employer could end up, come the normal pay
day, with a requirement to deduct more tax than the actual payment then made.

242. These problems are avoided in practice. The Inland Revenue’s guidance to
employers (in CWG@G2) is that they should neither deduct nor repay tax on making,
before the date of the main payment, small extra payments to employees paid monthly
or at greater intervals. They are guided instead to add the extra payment to the main
payment and deduct or repay tax then.

243.  Second, there is the anomaly that regulation 19 of SI 1993/744 applies only to
employees paid monthly or at greater intervals. This means that employees paid, for
example, every 4 weeks are left at risk of repayments which are then clawed back.

244.  Third, regulation 19 of SI 1993/744 applies if an employee’s main
emoluments:

(a) are paid monthly, or
(b) are paid at intervals greater than a month,

245. In theory (although probably not in practice) this could lead to the regulation
applying to an employee paid in months 1, 3, and 6 of each tax year. That would
produce odd results. For example, if an extra payment in month 7 would give rise to a
repayment it appears the employer should not make it; and that it should be treated as
made in month 1 of the next tax year. The original text of regulation 19 of SI
1993/744 shows this is not the correct construction. But the omission of the words “in
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the month” (and the requirement to read them as applying similarly to longer periods)
leaves at best unclear the treatment of such payments.

246. This regulation makes three changes to remove these three anomalies.

247.  First, it applies only if main relevant payments are made at regular intervals.
This change (Change 24) is expected to have no effect in practice.

248.  Second, it applies to employees normally paid weekly or at greater intervals.
This change (Change 25) is in line with both the policy behind regulation 19 of SI
1993/744 and the changes made in other regulations to cater for employees paid, for
example, every 2 or 4 weeks. It has no effect for employers who do not make
payments outside their normal payroll cycle.

249.  Third, paragraphs (2) to (4) of this regulation build on practice so as to
remove the anomalies. They:

e require employers to treat any extra payment as made when the next main
relevant payment is due, so employees get the benefit of allowances due for the
new payment period;

o refer explicitly to the actual date a normal payment is due to be paid. This
removes possible confusion about the effects of regulation 24; and removes
what would otherwise be a bar on repayments if for some reason there was a
break in the cycle of main payments;

o provide for the previous total tax to date to be adjusted for any repayment not
made because of this regulation. This avoids the need for employers to
calculate the tax due in accordance with regulation 23, find a repayment is due,
and then have to erase what they have done (and possibly entered in the
deductions working sheet) and start again come the main relevant payment. It
also caters for the possibility that there is more than one extra payment before
the main relevant payment.

250. This is a change in the law and practice (Change 26) to the extent that it
requires employers to calculate the tax on extra payments when they make them (but
still as if they were made at the date of the normal payment) and then use that
calculation as the starting point for the next relevant payment, instead of making the
calculation using the actual date and then erasing what they have done.

251.  Paragraphs (5) to (9) are a consequence of the way:

o this regulation applies to employees normally paid at regular intervals shorter
than a month; and
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o regulation 31 extends the special treatment in regulation 17 of SI 1993/744 for
payments made on 5 April (or 4 and 5 April in a leap year) to more than just
employees paid weekly.

252.  One aspect of regulation 31 is especially relevant here. Regulation 17 of SI
1993/744 applies to any payment on 5 April (or 4 April in a leap year) to employees
paid weekly. Regulation 31 applies also to employees paid at other intervals (for
example, every two or four weeks). That means there are likely to be more payments
of overtime or the like made in the short period at the end of the tax year. Requiring
all those payments to be dealt with on the non-cumulative basis would lead to more
work for employers. It is not necessary to do so to achieve the original purpose of
regulation 17 (see paragraphs 277 and 278). That can be achieved by restricting the
use of the non-cumulative basis for “extra pay days” to payments in the short period at
the end of the tax year in which a main payment is made. This is a part of the change
in the law (Change 30) discussed in paragraphs 276 to 280 on page 55.

Regulation 26: The non-cumulative basis
253. This regulation provides for deductions on what is known as “the non-
cumulative basis”. It is based on part of regulation 17 of SI 1993/744.

254.  As mentioned in paragraph 204, regulations 26 to 31 take a different approach
from SI 1993/744. They provide a separate, self-contained set of provisions in order to
make clearer what the non-cumulative basis involves.

Regulation 27: Non-cumulative basis: general rule for deductions

255.  This regulation provides for deductions on the non-cumulative basis usually to
be made as if the payments were made on the first day of the tax year so employers
use the PAYE tables for week 1 or month 1. It is based on part of regulation 17 of SI
1993/744 with a minor change.

256. The non-cumulative basis is often referred to as the “week 1/month 1 basis”
because of the requirement to deduct tax as if the payment were made at the start of
the tax year. And that is the way the majority of non-cumulative codes are used (for
weekly or monthly paid employees). But there are exceptions. Paragraph (2) gives
signposts to them.

257. The minor change is that regulation 17 of SI 1993/744 requires the employer
to deduct tax as if “the payment had been made on the preceding 6th April”. For a
payment actually made on 6 April that would, taken literally, mean treating the
payment as made a whole year earlier. This regulation requires instead a deduction as
if the payment had been made “on the first day of the tax year”. This is a change in
the law (Change 27) only to the extent it denies anyone the opportunity to argue
deductions should be made from payments made on 6 April as if they were made a
year earlier.
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258. Regulation 17(3) and (4) of SI 1993/744 require an employer to keep records
when making a payment. They largely duplicate the requirements in regulation 38 of
SI1993/744. This regulation removes the duplication by leaving all the record-
keeping requirements to regulation 66.

Regulation 28: Non-cumulative basis: modification of general rule

259. This regulation provides exceptions to the general rule in regulation 27 by
treating payments as made later for the purposes of calculating deductions. It is based
on parts of regulations 14, 17 and 18 of SI 1993/744 with two minor changes.

260. Paragraph (2) is based on parts of regulations 17 and 18 of SI 1993/744.
Regulation 17 treats a payment as made on 6 April. Regulation 18 then treats a
payment at regular intervals other than a week or month as made at the end of that
interval (as if a previous payment had been made on 5 April). That way an employee
paid, say, every 4 weeks has the payment treated as made on 3 May and gets 4 weeks’
worth of allowances. This is put more directly in paragraph (2) and regulation 30.

261. Paragraph (2) includes a minor change. Regulation 19 of SI 1993/744 appears
(when read with the text before consolidation) to leave tax to be deducted from any
extra payment such as overtime using the tax tables for the week or month in which
the payment is actually made. This leads to anomalies which involve employees
suffering excessive deductions.

Example
Suppose an employee is paid every 3 months starting in April:

. the payment in April is treated as made in June for the purposes of calculating the deduction
by regulation 18 of SI 1993/744. That gives the employee 3 months’ worth of allowances;

. but the employer must deduct tax from an extra payment made in April (whether before or
after the main payment) using the tax tables for month 1. That may lead to excessive
deductions.

262. The anomalies are made worse by regulation 21 of SI 1993/744 which requires
aggregation of all payments in a week or month. If that applies by reference to when
the main relevant payment is actually made the employee may have too much tax
deducted (on the basis of the aggregate payments but only one month’s allowances).
If it applies on the basis of the deemed payment date the employee may have too little
tax deducted (because the allowances for month 1 are in effect given twice — once for
the main relevant payment and again for the extra payment).

263.  Paragraph (2) of this regulation removes part of this anomaly by treating all
relevant payments to an employee with regular payments (other than weekly or
monthly payments) as paid at the same date. Regulation 29 removes the remaining
part by providing for relevant payments to be aggregated over the payment period —
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for example, all the payments in a tax quarter for an employee paid every 3 months.
This is a change in the law (Change 28) and possibly in practice for some employers.

264.  Paragraph (3) is new but reflects long-standing practice. It gives employees
paid at irregular intervals whatever slice of their annual allowances (as reflected in the
code) is unused since their previous relevant payment (or since the start of the tax year
if it is the first relevant payment).

Example

An employer makes the first relevant payment to an employee in tax year 2004-05 on 22 June 2004.
The employer deducts tax using the PAYE tables for week 12.

(That gives the employee 12 weeks’ worth of allowances. If the payment were treated as made on 6
April the employee would get only a week’s worth of allowances.)

The employer makes the second relevant payment on 19 October 2004. The employer counts the
number of days from 22 June (when the previous payment was made) to 19 October. That is 119 days.
Counting 119 days from 5 April gives 2 August 2004. That is in tax week 17. So the employer deducts
using the PAYE tables for week 17.

(19 October 2004 is in week 29. But deducting tax using the week 29 PAYE tables would give the
employee the first 12 weeks’ worth of allowances over again. This way the employee gets the 17
weeks’ worth of allowances not already used.)

265. Paragraph (4) modifies this rule, as part of the same change, for payments
actually made in the same tax week. Without this additional rule paragraph (3) of this
regulation could treat:

o the first payment made in the tax week as made later — for example, in week
10; and

o the second payment made in the tax week as made in week 1 (because it is less
than a week after the previous payment).

266. This would lead to odd results. For example, a small payment might use up 10
weeks’ worth of allowances. Then a larger payment later in the same tax week would
get only a week’s worth of allowances. The results would be even odder given
regulation 21 of SI 1993/744 (and regulation 29 of these Regulations) requires
aggregation of payments made in the same week. With paragraph (4) both payments
are treated as made in the same week for the purposes of calculating deductions.

267. Paragraphs (3) and (4) are a change in the law (Change 29) to bring it into line
with practice.

268.  Paragraph (5) is based on regulation 14(2)(b) of SI 1993/744. It is included in

this regulation as a consequence of separating the cumulative and non-cumulative
bases in these Regulations.
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Regulation 29: Non-cumulative basis: aggregation of payments

269. This regulation requires employers to aggregate payments made in the same
income tax week or longer payment period when working out deductions on the non-
cumulative basis. It is based on parts of regulations 14 and 21 of SI 1993/744 with a
minor change.

270. Regulation 21 of SI 1993/744 provides that payments made in the same week
or month should be aggregated if tax is not deducted on the cumulative basis. This is
so that an employee who receives an additional payment (for example, a bonus or
commission) on a separate date from the normal payment does not get an additional
amount of free pay (or with a K code have more additional pay added). That would
risk ending up with too little or too much tax deducted.

271. This regulation maintains this but extends the same treatment to employees
paid other than weekly or monthly. For example, an employee paid every 4 weeks
will have all payments in a 4-week payment period aggregated. This is part of the
change (Change 28) which also treats all payments to an employee normally paid at
such intervals as paid at the same date for the purposes of calculating deductions: see
paragraph 263. It is a change here only to the extent that it removes the scope for an
employer or employee to argue that relevant payments should not be aggregated in
this way. It is thought unlikely that that argument would succeed if at the same time it
were argued that deductions should be made on the basis of free pay for a period other
than a week or month. The same change is made in regulation 34 but it has no
practical effect at all there as the simplified deduction scheme is only used for weekly
or monthly paid employees.

272.  Paragraph (3) provides explicitly that any effect of regulation 30(2) is ignored
when arriving at the aggregate of payments. This is implicit in SI 1993/744. The
deeming of different dates in regulations 18 and 19 of SI 1993/744 cannot be intended
to extend to regulation 21 to require employers to aggregate payments which have yet
to be made. That would require employers to foretell future payments and deduct tax
from them before they were made.

273.  Paragraphs (2)(b) and (c) and (5)(b) and (c) are based on regulation 14(2) of
SI 1993/744. They are a consequence of these Regulations providing self-contained
provisions for the non-cumulative basis.

Regulation 30: Non-cumulative basis: employee not paid weekly or monthly

274. This regulation treats payments to employees paid at regular intervals longer
than a week, other than a month, as made at a date which gives the employee a proper
share of the annual allowances represented by the code. It is based on regulation 18 of
SI 1993/744 with a minor change.

275. This regulation is similar to regulation 24 (Cumulative basis: employee not
paid weekly or monthly). It includes the change made in that regulation (Change 23)
to apply it only to an employee’s main relevant payments and to deal with payment
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periods of less than a week or more than a year (see paragraphs 226 to 232). But as
this regulation applies only for the non-cumulative basis there is no need for a special
rule for short payment periods.

Regulation 31: Payments in short payment periods

276. This regulation makes special provision for employees with cumulative codes
who would otherwise face exceptional deductions of tax when paid near the end of the
tax year. It is based on regulation 17(1) of SI 1993/744 with a minor change.

277. Regulation 17(1)(a) of SI 1993/744 makes special provision for payments to
weekly paid employees made on 5 April, or on4 or5 April in a leap year. This is
because every few years employers will make 53 weekly payments to them. The tax
tables give an employee /s, of the allowances, reliefs and so on represented by the
code. Then, over the course of a normal year, the correct amount of tax will usually be
deducted. But this would mean that in a year with 53 weekly payments the final
payment to an employee with a cumulative code would bring no more free pay. More
tax than usual would be deducted leaving the employee with less take-home pay to
live on.

278. Regulation 17(1) of SI 1993/744 prevents this happening. It requires
employers to use the non-cumulative basis for “week 53” payments. This means the
PAYE tables give the employee an extra '/s, of the annual allowances for that week.

279.  This regulation:

o extends this treatment of weekly paid employees to employees paid at other
intervals;

e incorporates the practice of making an exception to this rule for “week 53”
payments if the employee’s code is cumulative and the total payments to date,
including the week 53 payment, are less than the total free pay to date. In such
circumstances no deduction would be made at all if the code were used on the
cumulative basis so employers are told to make none. Paragraph (3) of this
regulation provides for this; but

e excludes employees with the basic rate code. This is on the basis that an
employee with the basic rate code used on the cumulative basis would, like
those with the higher rate code, not suffer exceptionally high deductions from
relevant payments made in a short payment period. The deductions would as
usual be at the basic rate. So applying the regulation to payments to them
would create unnecessary work for employers to no purpose.

280. This is a change in the law (Change 30) to the extent that it denies employers
and employees the ability to argue that the cumulative basis should continue to apply
even for extra pay days or that tax should be deducted when the employee has not
used up all their free pay. It brings the legislation into line with practice.
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Regulation 32: Higher rate code: deductions

Regulation 33: Nil tax code: no deductions or repayments

281. These regulations deal with two of the flat rate codes. They are based on
regulation 16 of SI 1993/744.

282.  Splitting the material into two regulations makes it easier for readers to find
the provisions for the higher rate and nil tax codes respectively. It also avoids doubts
about the basic rate code. These Regulations, like SI 1993/744, provide for deductions
at the basic rate on both the cumulative and the non-cumulative bases.

283. Both regulations make a minor change. They refer simply to the “employee’s
code”. That is defined in regulation 8 to cover codes determined by the Inland
Revenue or by the appeal Commissioners. Regulation 16(1) of SI 1993/744 refers
only to determinations by an inspector and so might be read as not applying to codes
determined by the Commissioners. This is a change in the law (Change 31) only to
the extent that it prevents someone arguing that a higher rate or nil tax code
determined by the appeal Commissioners must be applied on the cumulative basis. It
brings the law into line with practice.

284. The requirements in regulation 16(2) and (3) of SI 1993/744 to keep records
are omitted from these regulations as unnecessary. A determination under regulation 9
of SI 1993/744 is treated as the determination of a code which would appear to require
records to be kept in accordance with regulation 38 of SI 1993/744 in any event. If
not, their effect is achieved in these Regulations by the fact that the “flat rate codes”
are codes. So regulation 66 applies to require records where appropriate.

Regulation 34: Simplified deduction scheme for personal employees

285. This regulation provides a simpler PAYE system for employers of certain
personal and domestic employees. It is based on regulations 20 and 21 of SI 1993/744
with minor changes.

286. First, regulation 20 of SI1993/744 provides for simplified PAYE for
employees “in receipt of a fixed salary or wage”. This regulation makes the simplified
scheme available only for “personal employees” as defined in paragraph (3) but
extends it to employees who are not paid fixed wages. This is a change in the law
(Change 32) to bring it into line with practice.

287. Second, regulation 20 of SI 1993/744 differs from regulation 17 of SI
1993/744 in appearing to provide for deductions to be made both without regard to
cumulative emoluments and without working through regulation 14. This means that
there is no provision to deduct, on making a second or subsequent payment in a week
or month, only the net additional tax due. See the example in paragraph 202.

288. Employers using the simplified scheme were very unlikely to make more than
one payment a week or month when the scheme was used only for employees on fixed
wages. But they might have done — for example, if they paid an employee day by day.
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As this regulation caters for variable payments multiple payments are more likely. So
paragraph (2)(b) provides, like regulation 29(2)(c), that only the net additional tax
must be deducted. This is a change in the law (Change 33) only to the extent it
prevents employers and employees arguing that the tax which must be deducted on
the basis of aggregate payments in a payment period should have no regard to tax
deducted from earlier payments.

289. Third, regulation 20(4) of S11993/744 disapplies a number of regulations
when the simplified scheme is used. Paragraph (4) of this regulation also disapplies
regulation 66(1) to (4). They have no practical application with the simplified scheme.
(Regulation 38(4) is not relevant because K codes cannot in practice be used with the
simplified tables.)

290. Regulation 20(4) of SI 1993/744 disapplies the whole of regulation 25 (the
provisions which require employers to use Forms P45 to get codes and, where
appropriate, maintain cumulative deductions). That makes sense as the simplified
scheme does not work that way. It then appears that regulation 25(1) does not apply to
require new employees to give Forms P45 to new employers who use the simplified
scheme. But it is not clear-cut. A new employee may start work before the employer
has received the Inland Revenue’s agreement to the use of a simplified scheme. In any
event, it would be bad service to leave employees with out-of-date Forms P45; and is
better service if the Inland Revenue get them (to ensure they can identify the
employee). So in practice employers using the simplified scheme are asked to send
any Forms P45 they are given by new employees to the Inland Revenue. Paragraph
(4) recognises that by leaving regulation 40 to apply. This is a change in the law
(Change 34) to correct oversights in the Regulations and to bring the law into line
with practice.

291. In addition, regulation 21 of SI1993/744 requires employers who are not
deducting tax on the cumulative basis to calculate deductions on the basis of the
aggregate of all payments in a week or month. This ensures the allowances reflected
in a PAYE code are given only once. Paragraph (2)(a) maintains this position. It does
so by telling the employer to aggregate over the period shown on the deductions
working sheets. Each deductions working sheet for the simplified scheme indicates
clearly if free pay is for a week or month. There is therefore no change in practice,
although in principle it incorporates the change (Change 28) made in regulations 28
and 29.

Regulation 35: Simplified deduction schemes: records

292. This regulation requires employers using the simplified deduction scheme to
maintain records and make returns. It is based on regulations 20 and 43 of SI
1993/744 and regulation 13 of SI 1994/1212 with two minor changes.

293. First, paragraph (2)(e) requires employers to record any tax “to be deducted or
accounted for” as well as tax actually deducted or accounted for. This is part of a
change (Change 35) made in these Regulations to deal more consistently with
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notional payments. Paragraphs 388 to 396 on page 73 give the background to notional
payments and details of the change.

294. Second, paragraphs (5) to (7) of this regulation make special provision for
returns at the end of the year in place of the general provisions in regulation 73. This
reflects the fact that in practice employers using the simplified scheme send the Inland
Revenue the deductions working sheets with a declaration tailored to their particular
circumstances. This is a change in the law (Change 36) to bring it into line with
practice.

Regulation 36: Cessation of employment: Form P45

295. This regulation requires employers to provide employees and the Inland
Revenue with information when an employee ceases to be employed. It is based on
regulation 23 of SI 1993/744 with three minor changes in the law.

296. The Form P45 is a well known feature of the PAYE system. SI1993/944
refers to it as the “statement issued in accordance with regulation 23” or the
“statement mentioned in regulation 23”. These Regulations refer explicitly to “Form
P45”. “Form P45” is defined in regulation 215.

297. This regulation also refers explicitly to the various parts of the P45.

Parts of Form P45
1 goes straight to the Inland Revenue;
1A (introduced for Self Assessment) is for the employee’s records;

is for the employee to give to a new employer; and

3 is for the employee to give to a new employer, who then adds information to it and sends it to the
Inland Revenue.

298. S11993/744 refers to Parts 1A,2 and 3 as “copies” of the form. This is
understandable since the Form P45 was, and for some employers still is, a paper form
with three carbon copies. But even they do not produce copies of Part 1. Some
information appears only on Part 1 or only on Parts 1 and 1A.

299. Naming the Parts also enables these Regulations to make clear which Parts are
referred to where. The same approach is followed in other regulations dealing with
Form P45. This is a change in the law (Change 37) only to the extent it prevents an
employee arguing that an employer should have provided an actual copy of the Form
P45 Part 1 sent to the Inland Revenue. It brings the law more clearly into line with
practice.

300. The Form P45 requests more information than specified in regulation 23 of
S11993/744. An example is the employee’s address. On the other hand, regulation 23
requires, on all parts of the Form P45, information that in practice is shown only on
Part 1. An example is the additional identifying number for an employee required
under regulation 23(2)(c) of SI 1993/744. Also, regulation 23 does not provide clearly
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for the different ways in which the form should be completed depending on whether
or not the code was being used on the cumulative basis.

301. This regulation revises the information requirements so that the legislation
follows what is required in practice. It also replaces what in SI 1993/744 is an
absolute requirement to provide the employee’s national insurance number with a
requirement to give it if known. This recognises that employees may not have a
national insurance number or the employer may not know it at that time.

302. Later regulations similarly require the information required in practice in other
forms. Some of these involve precisely the same sort of changes as made in this
regulation. Others are changes in the law only to the extent they replace a general
requirement to provide such information as the Inland Revenue may require with
specific requirements.

303. The other regulations in question are:

42 Procedure if employer receives Form P45;

46 Form P46 where employer does not receive Form P45 and code
not known;

52 Late presentation of Form P45;

55 PAYE pension income paid by former employer;

57 Information to be provided in Form P46 if code not known: non
UK residents;

58 Information (Form P46) and procedure if code not known: UK
residents;

66 Deductions working sheets;

67 Information to employees about payments and tax deducted
(Form P60);

73 Annual return of relevant payments liable to deduction of tax
(Forms P35 and P14);

120 Particulars that local council must record;

129 Certificate of tax deducted;

131 Particulars that Ministry must record;

132 End of year certificate;

137 Certificate of tax deducted;

139 Particulars that fund must record;

154 No Form P45: deductions working sheet and return;

157 Obligations at end of tax year;
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159 Cessation of award: Form P45U;
212 Modifications for electronic version of Form P160.

304. This is a change in the law (Change 38) to the extent that it prevents an
employer arguing that the information cannot be required in, for example, a Form
P45. But it is not thought to involve any change in practice.

305. The final change in this regulation concerns when employers must complete
and issue Form P45. Regulation 23(1) of SI 1993/744 requires the employer to fill in
the Form P45, and send Part 1 to the Inland Revenue, ‘“forthwith” when the
employment ceases. Regulation 23(3) of SI 1993/744 requires the copies to be given
to the employee “on the day on which the employment ceases”. This regulation
provides that the employer must do this unless it is not practicable. This reflects the
fact that some employers’ payroll systems do not allow them to comply with the
current requirements, and that the Inland Revenue accept this so long as there is no
unreasonable delay (which could lead, for example, to employees suffering delays in
getting repayments). It is a change in the law (Change 39) to bring it into line with
practice. It is made also in regulations 38 and 39 for Forms P45 on the death of
employees and pensioners; in regulation 180 for Forms P45 the death of IB claimants;
and in regulation 145 for the equivalent return from employees who use the system of
direct collection.

306. Regulation 23(4) of SI 1993/744 provides that the former employer should
send Parts 1A to 3 of the Form P45 direct to a benefits office if the former employer:

 failed to provide these to the employee on the last day of the employment, and
e is so required under regulation 84(8) of SI 1993/744.

307. This provision is unnecessary as regulation 84(8) of SI1993/744 allows the
department to call for a Form P45 (see regulation 151(2)). It is omitted from this
regulation.

Regulation 37: PAYE income paid after employment ceased

308. This regulation requires tax to be deducted at the basic rate from payments
made to a former employee after the employment has ceased. It is based on
regulation 24 of SI 1993/744 with three minor changes.

309. First, paragraph (6) incorporates the effects of regulation 13 of SI 1994/1212
and Change 35. See paragraphs 391 to 396 on page 73.

310. Second, paragraph (7) requires the payer to give the payee details of payments
made and tax deducted. There is no such provision in SI 1993/744. But the Inland
Revenue guidance for employers suggests that the payer should provide the
information and so far as is known most payers do so. This change (Change 40)
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brings the law it into line with best practice. The introduction of Self Assessment and
tax credits has made it more important for employees to have a record of payments
and tax deducted. But it is left open for payers to decide the manner in which they
provide the information.

311. Third, paragraph (3)(a) (as part of Change 7) makes clear that the further
payment does not mean that the employment has not ceased. It would appear patently
impossible to argue that the payments mean the employment continues with
regulation 24 of SI 1993/744 as that can only apply if the employment has ceased. But
the way Part 1 provides explicitly for “other payers” and “other payees” would admit
the argument but for paragraph (3)(a).

312.  Paragraph (1) of this regulation omits as unnecessary the examples in
regulation 24(1)(b) of SI 1993/744 of persons who may make payments in respect of
an obligation of a former employer:

a trustee in bankruptcy, a receiver, a liquidator or any other person making such a payment in respect
of an obligation of a former employer

313. Regulation 24(2) of SI 1993/744 provides that regulation 14 does not apply, so
tax is not deducted on the cumulative basis. Paragraphs (3) and (4) of this regulation
make clear that other regulations also do not apply. For example, a trustee in
bankruptcy is not required to go through the Form P46 procedures when making
payments of the kind dealt with by this regulation.

Regulation 38: Death of employee

Regulation 39: Death of pensioner

314. These regulations require a P45 to be issued on the death of an employee, and
provide for PAYE to be operated on payments made after death. They are based on
regulation 27 of SI 1993/744 with three minor changes.

315. First, regulations 23 and 27 of SI 1993/744 require “on the death of an
employee” the employer to complete “forthwith” Form P45. That makes no allowance
for the possibility an employer (and even more perhaps a pension payer) may not
learn of the death immediately. So as part of the change (Change 39) made in
regulation 36 these regulations require the employer or pension payer to issue Form
P45 when they learn about the death or, if that is not practicable, without
unreasonable delay.

316. Second, both the regulations omit the requirements in regulation 27(1) of
SI1993/744 that the employer must:

o show in the Form P45 the name and address of the personal representative if
known; and
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¢ include in the Form P45 any payments the employer will make after death, and
the tax which will be deducted or repaid, if the employer knows how much will
be paid and when; or indicate in the P45 that there will be such a payment if
the employer does not know the amount and date.

317. Instead these two regulations only require that the employer or pension payer
indicate in the Form P45 that it is issued because of the death of the payee. They also
recognise that (as a consequence of Change 39) some payments made after the death
will be included in Form P45.

318.  Omitting the requirement for employers to provide information about personal
representatives and about future payments is a change in the law (Change 41), and for
some employers also a change in practice. But it allows the law and practice to be
brought into line with one another without requiring employers and pension payers to
take on extra tasks. It does not affect the ability of personal representatives to get from
the Inland Revenue information to deal with the deceased employee’s or pensioner’s
tax affairs.

319. Third, these regulations make different provision for payments of pensions.
Regulation 27 of SI 1993/744 makes no distinction. It applies equally to PAYE
pension income as to other income. But since 1989 earnings from employment have
been taxed on a different basis (the “receipts basis”) from pensions. This means
payments after death of pension income are usually taxed differently from payments
of earnings made after death. This difference is reflected in these two regulations:

e regulation 38 requires deduction at the basic rate from payments after death
and after the issue of Form P45, other than pension payments. This reflects the
way that personal representatives are liable for tax on such payments;

e regulation 39 requires a pension payer to deduct tax from payments in the year
of death or before they issue Form P45 as if the pensioner were still alive. This
is what regulation 27 of SI1993/744 requires (subject to the change to
recognise the Form P45 may not be completed on the date of death). It gives
the best chance that the right tax will be deducted given that payments of
pension that accrued before the date of death are the pensioner’s income and
will be taxed accordingly. It differs from regulation 27 of SI 1993/744 only in
requiring pension payers to deduct tax at the basic rate from payments made
after Form P45 is completed and in a new tax year after the death. If PAYE
were applied to such payments as if the pensioner were still alive, then the
PAYE code and tables would give another year’s personal allowances. That
could well lead to underpayments of tax for personal representatives to sort
out.

320. This is a change in law (Change 42) and in practice. But it gives employers the

same, simple rule for payments following the death or departure of an employee (see
regulation 37). It requires pension payers to deduct tax at the basic rate from payments
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made in tax years after the year of death. But that may lead to some simplification for
them. For example, they do not need to carry forward and revise PAYE codes as if the
pensioner were still alive. It also offers better results for personal representatives.

321. The same approach is taken for incapacity benefit as for pensions: see the
commentary on regulation 180 on page 138.

Regulation 40: Duty of employee to give new employer Form P45

322. This regulation requires employees who have parts 2 and 3 of Form P45 to
give them to a new employer. It is based on regulation 25(1) and (11) of SI 1993/744
with two minor changes.

323.  Paragraph (2) requires employees who receive a Form P45 after starting a
new job to give Parts 2 and 3 to the new employer straight away. This is possibly
implicit in SI 1993/744. Regulation 34 tells employers what to do if a P45 is handed
in after the employment starts. But the requirement in regulation 25(1) assumes the
employee will always be able to do so at the start:

Immediately on commencing his next employment, the employee shall deliver two copies of the
statement mentioned in regulation 23(3) to his new employer

324. Paragraph (4) similarly includes the words “or as soon as the employee
receives the Form P45 (as the case may be)” to recognise that an employee who wants
the Inland Revenue to deal with Form P45 must provide the Form as soon as it is
received.

325. This is a change in the law (Change 43) only to the extent that it prevents
employees from arguing that they are under no obligation to give new employers or
the Inland Revenue Forms P45 they receive after starting a new job. It is in line with
practice.

326. Paragraph (5) makes a further minor change. Regulation 25(11) of SI
1993/744 provides that the Inland Revenue may issue a code. That might imply
discretion to leave the employee with whatever code is determined by the regulations
for the new employer to use. Paragraph (5) of this regulation provides that the Inland
Revenue must issue a code. This will be either the code on the P45 they receive or a
code that the information available to the Inland Revenue indicates is a better code.
This change (Change 44) brings the law into line with practice.

Chapter 2: New employees (other than pensioners): Forms P45 and P46

Overview

327. This Chapter deals with the procedures at the start of an employment other
than a pension by which an employer gets a code to use for a new employee and in
some cases figures to maintain cumulative deductions. The somewhat different
procedures for pensions are in Chapter 3 of this Part.
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328.  Regulations 42 to 45 deal with employees who give Form P45 to their new
employer at the start of the employment.

329.  Regulations 46 to 50 deal with employees who do not by providing for
employers to send information to the Inland Revenue in Form P46 and deduct tax
using a code determined by the regulations.

330. Regulations 51 and 52 deal with Forms P45 given to new employers after the
start of the employment.

331. Regulation 53 provides for the Inland Revenue to issue a code and restore
cumulative deductions in response to a Form P46.

Regulation 41: Scope of Chapter 2
332. This regulation excludes pensions from the provisions in this Chapter so the
rather different provisions for them can be dealt with in Chapter 3.

Regulations 42 to 45: Procedure if employer receives Form P45 etc

333. These four regulations require employers to use Forms P45 from new
employees to prepare deductions working sheets, arrive at the employees’ codes, and
tell the Inland Revenue they have taken on the employees. They are based on
regulation 25(2) to (10) of SI 1993/744 with five minor changes.

334. First, they deal with Forms P45 according to when the old employment ceased
rather than when the last payment was made. This caters for exceptional
circumstances in which the Form P45 does not indicate the year of the last relevant
payment. For example, the employment could cease in a year in which no relevant
payments were made. So also does regulation 51 (late presentation of Form P45). This
is a change in the law (Change 45) to the extent that it prevents an employer or
employee arguing for a different procedure at the start of an employment. It brings the
law into line with practice.

335. Second, these regulations cater for an employer getting Forms P45 from an
earlier year than the previous year. Employers rarely see them in practice. But if they
do regulation 25 of SI 1993/744, read literally, would require them to use the code
and, more bizarrely, the pay and tax figures from the Form P45. Instead these
regulations (and regulation 51) provide that the employer should proceed in the same
way as with a Form P45 from the previous year received after 24 May. This is a
change in the law (Change 46) only to the extent that it prevents employers or
employees arguing that PAYE ought to be operated using very old codes and figures.
It brings the law into line with practice.

336. Third, regulation 25(9) of SI 1993/744 treats the receipt by a new employer of
Parts 2 and 3 of a Form P45 as the issue of a code to the employer only for the
purposes of that regulation. That might be taken to mean that provisions in other
regulations that depend on the issue of a code do not apply. Regulations 43(12)
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and 44(2) remove any doubt by simply treating the code as issued. So similarly do
regulations 51(5)(a) and (6)(a), 56(4) and 60(4). This is a change in the law
(Change 47) only to the extent that it prevents employers and employees arguing that
other provisions (for example, the requirement to issue Form P45) do not apply if a
code is taken from a Form P45. It brings the law into line with practice. The same
change is made for the codes applied by regulations 50 and 59 as part of the Form P46
procedure.

337. Fourth, regulation 43(9) removes any doubt about the treatment of payments a
new employer takes from a Form P45. Regulation 25(5) of SI 1993/744 requires the
new employer to deduct or repay tax as if the new employer had made those
payments. The full extent of this deeming is not clear. It might appear not to reach to
regulation 23(2) of SI 1993/744 to require an employer to include the payments in
Form P45 at the end of that employment. But the requirements in regulation 23(2)
make no sense unless employers do include such amounts. Similarly it is clear if the
employer is deemed to have made the payments for the purposes of a retirement
statement under regulation 26(2) of SI 1993/744. Regulation 43(9) makes clear that
figures from Forms P45 do count for those purposes. This is a change in the law
(Change 48) to the extent that it prevents employers or employees arguing that
amounts which are treated as payments for the purposes of deducting or repaying tax
on the cumulative basis should be ignored for these related purposes. It has no effect
on practice. Regulations 52(11), 53(3) and 61(3) make the same change for figures
taken from Forms P45 presented late and figures notified by the Inland Revenue.

338. Fifth, as discussed in paragraphs 213 to 216, regulation 25(3) to (5) of
S11993/744 do not achieve properly the bridge from old to new employment the
Form P45 is intended to achieve (and did achieve before the amendments for K
codes). Regulation 43(10) restores the position by providing that the tax figure found
from Form P45 is treated as the “previous total tax to date” to restart cumulative
deductions. Regulation 52(12) makes similar provision for Forms P45 delivered late.
This is part of Change 22 — see paragraph 221 on page 44.

339. Finally, regulation 25(7) of SI 1993/744 applies if Form P45 shows the new
employee’s code was used on the non-cumulative basis. It requires the new employer
to deduct tax on the non-cumulative basis and to disregard references in
regulation 25(3) to (5) to various figures that then do not matter. An apparent
oversight in SI1992/3180 means it does not cover all the things mentioned in
regulation 25(3) to (5). This has no effect in law or practice. But regulations 42 and 43
avoid any confusion by making explicit provisions for cumulative and non-cumulative
codes and for the higher rate code.

Regulation 46: Form P46 where employer does not receive Form P45 and code
not known

340. This regulation requires employers to give the Inland Revenue information in
Form P46 if new employees do not give them Forms P45. It is based on
regulation 28(1) to (4)(a) of SI 1993/744 with five minor changes in the law.
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341. First, this regulation allows employees and employers to complete Form P46
before the employer is required to send it to the Inland Revenue. Regulation 28 of
S11993/744 requires employers to complete Form P46 and send it to the Inland
Revenue when they first pay at more than a minimum rate. This is a change in the law
(Change 49) to bring the legislation into line with practice.

342. Second, this regulation (with regulation 49) simplifies the conditions for a
Form P46. Regulation 28(1)(b) of SI 1993/744

e requires a Form P46 for certain new employees if they are paid more than £1 a
week or £4 a month. These thresholds are generally ignored in practice and in
the Inland Revenue’s guidance. This regulation omits them;

e assumes the employer knows if a new employee has other employment. That
assumption is dropped in this regulation (but the later regulations continue to
rely on what the employee tells the employer in Form P46);

e provides for the emergency code only if the first payment in the year exceeds
the minimum rate and so comes within regulation 29 or 30. This distinction
could lead to some employees having tax deducted at the basic rate under
regulation 31 of SI 1993/744 when the intention was that the P46 procedures
would give them the emergency code. This regulation omits the distinction.

343. This is a change in the law (Change 50) which brings it into line with practice.
It is also made in respect of new pensioners in regulation 58.

344. Third, paragraphs (3) and (5) of this regulation reflect what is in practice
required in the Form P46. This is part of Change 38: see paragraphs 300 to 304.

345. Fourth, paragraph (6) of this regulation caters for the case in which an
employee leaves an employment and later returns to the same employer. The
employer might then think that this regulation does not apply, because the employer
has already had a code issued in respect of that employee. The employer might then
by-pass the Form P46 procedures, resurrect the employee’s old deductions working
sheet, and continue using it and the code used before. That would very probably give
the wrong result in terms of tax deducted. It would tend to leave employees with an
underpayment of tax at the end of the year. The employee may have had an
employment with a different employer in the intervening period or have received
jobseeker’s allowance. Paragraph (6) removes this risk. It is a change in the law
(Change 51) only to the extent that it prevents employers and employees arguing that
“old” codes and deductions working sheets should be resurrected. The change is also
made in respect of new pensioners in regulations 57 and 58.
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Regulation 47: Procedure in Form P46 cases: former full-time students

346. This regulation requires employers to use the emergency code on the
cumulative basis for employees starting work after full-time education. It is based
mainly on regulation 29 of SI 1993/744 with a minor change in the law.

347. Regulation 29(2) of SI 1993/744 provides that when a first payment is made to
a former student, the employer should “enter cumulative emoluments and cumulative
tax before the first payment as nil” on the deductions working sheet. Paragraph (2)(b)
of this regulation makes clear that what the employer should do is enter, in terms of
SI1993/744, the total of the previous payments of emoluments from which no tax was
deducted. But it omits as unnecessary (and potentially misleading) the requirement to
enter as nil the previous cumulative tax. This is a change in the law (Change 52) in as
much as it prevents the argument that both figures should be entered as nil. It is in part
a consequence of Change 50 in regulation 46. It brings the law into line with practice.
It is also made in regulation 48(2).

348. This regulation omits the requirement in regulation 29(3) of SI1993/744 for
the new employer to keep the records required by regulation 38(3) and (4) of
S11993/744. That is unnecessary given the way these Regulations deem a code to
have been issued for new employees (see paragraph 354).

Regulation 48: Procedure in Form P46 cases: employee taking up only or main
employment

349. This regulation requires employers to use the emergency code on the non-
cumulative basis for other new employees taking up their only or main employment.
It is based mainly on regulation 30 of SI 1993/744 with the minor change (Change 52)
mentioned in paragraph 347.

350. Regulation 30(4) of SI 1993/744 applies if the new employee leaves the
employment before a code has been issued by the Inland Revenue or Form P45
received from the employee. It provides that Parts 1A, 2 and 3 of Form P45 prepared
by the employer must not show cumulative pay and tax and that the next employer
must use the non-cumulative basis. It appears that in 1944 it was envisaged that Forms
P45 would only need to deal with non-cumulative deductions for new employees who
left before a code had been issued. But regulations 23 and 25 of SI 1993/744 now deal
fully with employees with tax deducted on the non-cumulative basis. As a result this
part of regulation 30 is no longer necessary and is omitted from these Regulations.

351. This regulation (like regulations 47 and 49) omits as unnecessary the
requirement in regulation 30(3) of SI 1993/744 to keep records.

Regulation 49: Procedure in Form P46 cases: other new employees

352. This regulation requires employers to deduct tax at the basic rate from
payments to new employees within regulation 46 who are not covered by
regulations 47 or 48 — for example, employees with other employments. It is based
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mainly on regulation 31 of SI1993/744. It takes the same approach as regulations 47
and 48.

Regulation 50: Form P46 cases: code treated as issued by Inland Revenue

353. This regulation treats a code used in accordance with regulations 47 to 49 as
issued by the Inland Revenue. It is based on regulation 32 of SI 1993/744 with a
minor change.

354. Regulation 32 of SI11993/744 deems a code to have been issued for the
purposes of only some regulations. As with regulation 25 and codes taken from Forms
P45, this creates anomalies. For example, the code is not deemed to have been issued
for the purposes of regulation 39 of SI 1993/744 (certificate of tax deducted). So an
employer appears not to have a code to put in the Form P60 for the employee at the
end of the year. This regulation avoids this problem by extending the scope of the
deeming to all of Parts 2 to 4 (except for the stated regulations where it would create
circularity). This is part of Change 47 (see paragraph 336 on page 64). It brings the
law into line with practice. It is also made in regulation 59 for the emergency code
used for new pensioners.

Regulation 51: Late presentation of Form P45

355. This regulation (with regulation 52) deals with Forms P45 new employers get
after completing Forms P46. It is based on part of regulation 34 of SI 1993/744 with
minor changes.

356. Regulation 34(2) and (3) of SI 1993/744 require the new employer to follow
the procedures in parts of regulation 25 of SI 1993/744 with modifications. This
regulation and regulation 52 instead spell out what the new employer should do.
Accordingly this regulation includes the minor changes (see especially Changes 45,
46 and 47,) also made in regulations 42 and 43.

357. There are then three additional minor changes.

358.  First, regulation 34 of SI 1993/744 was intended to deal with Forms P45 given
to the new employer after the employer has sent Form P46 to the Inland Revenue. But
the wording of regulation 34 refers only to an employer having acted in accordance
with regulations 29, 30 or 31 of SI1993/744. Acting in accordance with those
regulations includes, in some circumstances, doing nothing. Paragraph (2) of this
regulation provides explicitly that an employer simply acts on the Form P45 if it is
received before the employer had to send Form P46. This change (Change 53) brings
the law into line with the way employers deal in practice with Forms P45. It is in step
with the change (Change 49) to make clear when Forms P46 can be prepared and
must be sent to the Inland Revenue: see paragraph 341 on page 66.

359. Second, paragraph (4) of this regulation is new. It tells the employer to
destroy a Form P45 received after the Inland Revenue have issued the employee’s
code to the employer. This is a change in the law (Change 54) only to the extent that it
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removes the scope to argue that employers should do something else (for example,
use the code on the Form P45). It brings the law into line with practice.

360. Third, regulation 34(4) of SI1993/744 is omitted from this regulation. It
provides for Forms P45 that related to the 1992-93 tax year. A special rule was
needed for them because some codes used in 1992-93 ceased to apply from 6
April 1993. In theory an employee might still turn up with a Form P45 from 1992-93.
But the rule is for all practical purposes spent. Its omission is a change in the law
(Change 55) but will have no effect in practice.

361. Paragraphs (5) and (6) of this regulation make explicit what is implicit in
regulation 34(2) and (3) of SI1993/744. That treats the code on the Form P45 as
issued “on that day”. That must be the day the Form P45 is handed in. Otherwise the
Form P45 would make the employer’s previous deductions and repayments unlawful.

Regulation 52: Late presentation of Form P45: employer’s duties
362. This regulation give the details of what an employer must do if a Form P45 is
received late. It is based on regulation 25 of SI 1993/744 as applied by regulation 34.

363. This regulation takes the same approach as regulation 43 and includes the
same changes (Changes 22 and 48) to repair the consequences of the introduction of
K codes and make clear for what purposes the new employer is deemed to have made
the old employer’s payments. See paragraphs 213 to 221 on page 43 and 337 to 338
on page 65.

Regulation 53: Form P46 cases: subsequent procedure on issue of employee’s
code

364. This regulation deals with codes issued by the Inland Revenue and
adjustments they may require the employer to make to restore cumulative deductions
after an employee changes jobs. It is based on regulation 33 of SI 1993/744 with three
minor changes.

365. First, regulation 33 of SI 1993/744 requires the employer to deduct or repay
tax “in accordance with regulation 14”. That might be taken to mean “use the new
code on the cumulative basis”. But sometimes the Inland Revenue issue a code and
require the new employer to use it on the non-cumulative basis (as regulation 17 of SI
1993/744 provides for). Paragraph (1) of this regulation reflects this possibility by
simply requiring the employer to deduct or repay “by reference to that code”. This is a
change in the law (Change 56) only to the extent that it prevents employers or
employees arguing that the Inland Revenue cannot in these circumstances require use
of the non-cumulative basis. It brings the law into line with practice. It is also made in
respect of pensioners in regulation 61.

366. Then, as with regulations 43 and 52:
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e paragraph (3) treats figures of pay and tax notified pay the Inland Revenue as
payments made and tax deducted by the employer as part of Change 48 (see
paragraph 337 on page 65); and.

e paragraph (4) repairs a missed consequential from the introduction of K codes
as part of Change 22 (see paragraphs 213 to 221 on page 43).

Chapter 3: New pensioners: Forms P45 and P46

Overview

367. This Chapter complements Chapter 2 of this Part. It sets out the similar but
different procedures that apply at the start of a pension.

Regulation 54: Scope of Chapter 3

368. This regulation limits the application of Chapter 3 of this Part. It is a
consequence of making these separate provisions to bring out more clearly the
procedures for a new pensioner.

Regulation 55: PAYE pension income paid by former employer

369. This regulation deals with an employee who retires on a pension paid by the
former employer. It is based on regulation 26(1) and (2) and part of regulation 17(1)
of ST 1993/744 with three minor changes.

370. The first change recognises that in practice some employers provide
information other than in the form (Form P160) provided by the Inland Revenue.
Regulation 26(1)(b) of SI 1993/744 requires the pension payer (who is also here the
former employer) to provide the Inland Revenue with information about the pensioner
and about emoluments paid and tax deducted (a “pensioner’s retirement statement”).
The pension payer must also give a copy to the pensioner. Broadly speaking this takes
the place of the Form P45. The regulation requires the pension payer to use “the form
provided”. But in practice the Inland Revenue accept a substitute form or letter from
the employer. This regulation reflects this. This change (Change 57) brings the
legislation into line with practice.

371. Second, paragraph (4) includes some additional information that is required in
Form P160 in practice. For example, it caters for pensions paid at various intervals
where regulation 26(2)(g) of SI 1993/744 assumes pensions will be paid weekly or
monthly. This is part of Change 38 (see paragraphs 300 to 304 on page 59).

372.  Paragraph (2) is based partly on regulation 17(1)(b) of SI 1993/744 which
provides for the non-cumulative basis only in the year of retirement (subject as usual
to any new code from the Inland Revenue).

373. The first part of regulation 26(1), which provides that no Form P45 is needed,

is dealt with in regulation 36(2). This allows this regulation to focus on what must be
done.
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Regulation 56: PAYE pension income paid by other pension payer

374. This regulation deals with a pension paid by someone other than the former
employer to a pensioner who gives Parts 2 and 3 of Form P45 to the pension payer
when the pension starts. It is based on regulation 26(3) and (4) and part of regulation
17(1) of SI 1993/744 with two minor changes.

375. First, it omits as unnecessary the obligation on the pension payer to give the
pensioner information. Regulation 26(3)(c) of SI 1993/744 requires pension payers to
“make a copy of the statement [Form P45 Part 3] on the form provided and deliver it
to the employee”. This was added by SI 1996/804 and (according to the explanatory
note) was intended to ensure that employees receive a copy of the statement sent to
the Inland Revenue (Form P160). The intention appears to have been to match
regulation 26(1)(b)(iii) of SI 1993/744, which was introduced at the same time. That
makes sense in the context of the changes made by SI 1996/804 to ensure that
pensioners (and employees generally) had the information they needed for Self
Assessment. But regulation 26(3) of SI 1993/744 applies only if a person other than
the former employer pays the pension. The pensioner will then already have Part 1A
of Form P45 from the former employer. So it seems that the addition of paragraph
(3)(c) was unnecessary. It is omitted from this regulation. This change (Change 58)
brings the law into line with practice.

376. Second, paragraph (4) treats the receipt of the Form P45 as the issue of the
code shown in the form. This is part of Change 47. See paragraph 336 on page 64.

Regulation 57: Information to be provided in Form P46 if code not known: non
UK residents
377. This regulation requires pension payers to send information to the Inland
Revenue about pensions paid to certain non-residents. It is based on
regulation 28(4)(b) to (5B) of SI1993/744 with minor changes as made in
regulation 46.

378. Paragraph (2) makes explicit that the form regulation28(5A)(a) of
S11993/744. requires the pension payer to use to send information about the
pensioner to the Inland Revenue is Form P46.

379. Pensioners are not required to complete the Form P46 so there is nothing
equivalent to regulation 46(2) in this regulation or in regulation 58.

Regulation 58: Information (Form P46) and procedure if code not known: UK
residents

380. This regulation requires pension payers to give the Inland Revenue
information and deduct tax using the emergency code on the non-cumulative basis if
they start to pay pensions to UK resident pensioners who do not give them Forms
P45. Tt is based on regulation 28(1) to (4)(a) and regulation 31(1), (3) and (4) of
SI 1993/744 with minor changes as made in regulation 46.
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Regulation 59: UK resident pensioner’s code treated as issued by Inland
Revenue

381. This regulation treats the emergency code operated in accordance with
regulation 58 as having been issued by the Inland Revenue. It is based on
regulation 32 of SI 1993/744 with Change 47 (see paragraphs 336 on page 64 and 354
on page 68).

Regulation 60: Late presentation of Form P45
382.  This regulation deals with Forms P45 that pension payers get after the start of
a pension. It is based on regulation 34 of SI 1993/744 with minor changes in the law.

383. Regulation 60 is similar to regulations 51 and 52 and makes the same changes
to treat codes as issued (paragraph (4)), to deal with Forms P45 received after a code
has been issued (paragraph (7)), and to omit the special provision for Forms P45 from
1992-93.

384.  Paragraph (5) includes an additional change. Regulation 34 of SI 1993 applies
to pension payers as it does to other employers. That would require pension payers to
use the code in the Form P45 on the cumulative basis if that is what the Form P45
indicated. But in practice pension payers are expected to use the code on the Form
P45 on the non-cumulative basis for payments in the tax year to which the Form P45
relates. Paragraph (5) requires them to do so. This is in line with what is required if a
former employer pays a pension to a former employee (see regulation 55(2)). It is a
change in the law (Change 59) to the extent that it prevents an employer or employee
arguing that the cumulative basis should be used. It brings the law into line with
practice.

Regulation 61: Subsequent procedure on issue of UK resident pensioner’s code
385.  This regulation deals with new pensioners for whom the Inland Revenue issue
a different code (and possibly takes steps to restore cumulation). It is based on
regulation 33 of SI 1993/744. 1t is a near-duplicate of regulation 53 in Chapter 2 of
this Part with the same minor changes made there.

Chapter 4: Miscellaneous
Overview
386. Chapter 4 contains six miscellaneous regulations which:

e require employers to deduct or account for tax in respect of notional payments
(regulation 62);

e require employers in some circumstances to make repayments to employees
who are not getting paid on their usual pay day (regulation 63);

e prevent repayments to employees in some circumstances involving trade
disputes (regulation 64);

72



This commentary refers to the Income Tax (Pay As You Earn) Regulations 2003
(S.12003/2682)

o require the Inland Revenue to make repayments to certain employees who have
become unemployed (regulation 65);

e require employers to maintain deductions working sheets (regulation 66); and

e require employers to give employees end of year statements of relevant
payments and tax deducted (Forms P60) (regulation 67).

Regulation 62: Deductions in respect of notional payments

387. This regulation requires employers to deduct tax in respect of notional
payments from relevant payments actually made at the same time or later in the same
income tax period, and to account for any tax they cannot deduct. It is based on parts
of regulation 13 of SI 1994/1212 and section 710 of ITEPA.

388. Notional payments are certain relevant payments that an employer is treated as
making by Chapters 3 and 4 of Part 11 of ITEPA. Examples are payments in the form
of readily convertible assets (for example, gold bars and, subject to some exceptions,
shares in a quoted company).

389. Section 710 of ITEPA provides for employers to deduct tax in respect of
notional payments from actual relevant payments made at the same time or later in the
same income tax period. It also provides for employers to account for any tax which
cannot be deducted. This leaves implicit (as did section 203)J of ICTA and SI
1994/1212 before it) precisely how tax in respect of notional payments features in the
calculation of deductions and repayments under the PAYE regulations. This
regulation makes it explicit.

390. The provisions are made in this one regulation as notional payments are met in
practice by only a minority of employers. But other regulations include signposts to
alert readers to paragraphs (4) and (5) of this regulation should they need to deal with
notional payments. The other regulations are regulations 35, 37, 66, 68, 71, 81, 102,
185 and 188.

391. There is another aspect of notional payments which is not dealt with by this
regulation but which it is convenient to address in commentary here in the context of
notional payments generally. SI 1994/1212 made provision for how PAYE was to
apply to notional payments. Much of it was incorporated in ITEPA. But regulation 13
was not, as it deals with the application of SI1993/744 in relation to notional
payments.

392. Regulation 13 of SI 1994/1212 applies most of the regulations in SI 1993/744
to tax accounted for in respect of notional payments as they apply to tax to be
deducted from actual payments, with some modifications. This “deeming” works. It
has the benefit of keeping all the provisions about the way SI 1993/744 applies in
relation to notional payments in one place. But it leaves readers to remember that
references to tax deducted must generally be read as meaning also tax accounted for;
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and to remember also there are some specific modifications. These Regulations take a
different approach. They refer explicitly, where relevant, to tax accounted for as well
as to tax deducted.

393. In order to integrate notional payments in the Regulations consistently and
logically they also make a minor change. Regulation 13 of SI 1993/744 does not deal
explicitly with amounts fo be deducted or accounted for. An example is where an
employer cannot deduct tax from actual payments made at the same time as a notional
payment. Another example is where an employer does not deduct and then fails to
account for tax in respect of a notional payment.

394. It seems clear that amounts to be deducted or accounted for were intended to
be covered. It is, for example, implicit in regulation 13(7) of SI1994/1212. That
modifies regulation 49 of SI 1993/744 (formal determination of tax payable by
employer). It would make no sense to do so if tax an employer failed to account for
were not to be dealt with in essentially the same way as tax an employer failed to
deduct.

395. In addition, reading regulation 13(1) SI 1994/1212 narrowly to apply only to
amounts actually accounted for would lead to anomalies. For example, an employee
is, subject to some exceptions, given credit for tax an employer should have deducted
but did not. But employees would not be entitled in any circumstances to credit for tax
an employer should have accounted for but did not. (See paragraph 882 on page 141.)

396. These Regulations remove such anomalies by providing explicitly for:

...the amount of tax [deducted etc]...or to be deducted or accounted for under regulation 62(4) or
(5) (notional payments) (emphasis added)

in regulations 35, 37, 66, and 102 and with equivalent provisions in regulations 81,
82, 185 and 188. This is a change in the law (Change 35) only to the extent that it
removes room for the argument that tax due in respect of notional payments should
not be dealt with in the same way as tax an employer is liable for in respect of
relevant payments which are actual payments. It does not affect practice.

Regulation 63: Repayment during unpaid leave

397. This regulation provides for repayments of tax to employees on unpaid leave if
the cumulative basis is used for them and the employees ask for repayments. It is
based on regulation 35 of S11993/744.

398. Regulation 35 of SI 1993/744 is headed “repayment during absence from work
through sickness etc”. Regulation 35(2) of SI1993/744 provides that the regulation
applies if the absence is “through sickness or other similar cause”. But
regulation 35(3) of SI 1993/744, a provision first introduced in 1945, extends this to
all unpaid absences (other than those due to involvement in trade disputes) “as if the
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absence was due to sickness or other similar cause”. To make things clearer, this
regulation makes no reference to the reason for the unpaid absence.

399. A repayment is not automatic. One of the conditions for it is that an
application is made in person by the employee or the employee’s authorised
representative. Regulation 35 of SI 1993/744 does not state explicitly to whom the
application should be made. But it is implicit that the application should be made to
the employer. Paragraph (1)(d) of this regulation makes this explicit.

400.  Paragraph (2)(b) puts more simply the requirements of regulation 35(1)(b)
and (c) of SI1993/744 which require an employer to keep records as if a relevant
payment had been made.

Regulation 64: Trade disputes
401.  This regulation restricts repayments of tax to employees who are “on strike”. It
is based on regulations 36 and 42(7) of SI 1993/744 with a minor change.

402.  Paragraph (7)(a) includes the minor change. Regulation 36(4)(a) of
SI 1993/744 requires employers to issue a notice to employees showing how much tax
has not been repaid but does not say when employers must do this. This regulation
requires employers to do so by the date they must also give Forms P60 to employees
(see regulation 67). This is a change (Change 60) in the law and possibly in practice:
these provisions for strikers are so very rarely met in practice that practice is not
known. It ensures employees have information they may need for a tax return in good
time.

403.  This regulation also:

e provides in paragraph (3) for a calculation in accordance with regulation 23 in
place of the indirect way regulation 36(2)(b) of SI 1993/744 requires an
employer to “calculate, in accordance with regulation 35(1), the amount of tax
(if any) to be repaid”;

e provides in paragraph (8) what an employer must do if tax has not been repaid
where regulation 36(5) of SI1993/744 requires the employer to “proceed in
accordance with regulation 42(7)”;

e provides in paragraph (9) for a benefits officer to certify (if appropriate) that
the employee is not precluded from receiving jobseeker’s allowance due to
involvement in a trade dispute without the reference in regulation 36(6) of SI
1993/744 to “a determining authority”. Determining authority refers to part of
the hierarchy of decision-making bodies under the Jobseekers Act. If there is a
disagreement as to whether or not the individual is participating or directly
interested in the trade dispute it may be resolved through an independent
tribunal and (if necessary) the courts. This regulation does not prevent that. But
there is no need to refer to it; and
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» uses the up to date definitions of trade dispute in regulation 2. Regulation 24(3)
of SI 1973/334 as amended by SI 1982/66 gave “trade dispute” the meaning it
had in section 19 of the Social Security Act 1975 (or its Northern Ireland
equivalent). That definition was consolidated as section 27 of the Social
Security Contributions and Benefits Act 1992. The 1993 consolidation of the
PAYE Regulations omitted the explicit definition of “trade dispute”. This
regulation restores the link. The definition is set out in paragraph 70 on page
16.

Regulation 65: Repayment if no longer employed

404. This regulation provides for repayments of tax by the Inland Revenue during
the year if an employee is no longer employed at all. It is based on regulation 37 of
SI1993/744 with three minor changes.

405. There are two distinct sets of circumstances in which a repayment may be
made. An individual may cease altogether to be employed and either:

 intend not to be employed again in the tax year (a “cessation repayment’); or
e expect or hope get another job in the tax year (an “unemployment repayment”).

406. The first minor change is that paragraphs (1) and (5) make clearer that the
Inland Revenue needs an application before making a repayment. Regulation 37(1) of
SI11993/744 applies in the case of “a person who has ceased to be employed”.
Regulation 37(2) then provides that the person “on applying for a repayment” is
required to provide certain evidence. But it does not explicitly require an application.
This is a change in the law (Change 61) only to the extent that it prevents anyone
arguing the Inland Revenue should make a repayment without an application. It brings
the legislation into line with practice.

407. Second, this regulation clarifies what regulation 37(2) of SI 1993/744 means
when it requires applicants to certify that they were not benefit claimants “for the
relevant period”. Paragraphs (3)(a) and (4) specify when that is, in line with the
application form (Form P50) used in practice. This change (Change 62) brings the
legislation into line with practice.

408.  Third, paragraphs (5) to (7) give more indication of how the Inland Revenue
should arrive at the repayment to be made. Regulation 37 of SI 1993/744 requires the
Inland Revenue to make:

...any repayment which may be appropriate at any date, having regard to his cumulative emoluments
at that date, the corresponding cumulative tax, and any other emoluments paid to the employee for the
year but not included in the cumulative emoluments...

409. The reference simply to the employee’s cumulative tax is a missed

consequential from the introduction of K codes. It would lead to an excessive
repayment if the overriding limit had led an employer to deduct less than the
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corresponding cumulative tax. Paragraphs (6)(a) and (7)(a) of this regulation provide
for the Inland Revenue to have regard to the lower of the two figures (just as a new
employer would on getting a Form P45 — see, for example, regulation 43).

410. The reference to “other emoluments paid to the employee for the year but not
included in the cumulative emoluments” appears capable of being explained simply. It
caters for other payments the employee may have received but which are not shown
on the Form P45 — for example, pay from a second job which ended earlier in the tax
year. The reference to amounts paid “for the year” may have been intended to cater
for the “earnings basis” of taxation of income from employment when payments
might be assessable for a year other than that in which they were paid. With the
“receipts basis” this distinction was overtaken for earnings (but not for pensions and
social security income). In any event the information available to the Inland Revenue
before the end of the tax year, on Forms P45, will give relevant payments received in
the tax year whether or not they are assessable for that year. This regulation requires
the Inland Revenue to have regard to those amounts.

411. But the reference in regulation 37 of SI 1993/744 to amounts “paid” is at odds
with long-standing practice as regards cessation repayments. The Inland Revenue then
also has regard to amounts of PAYE income which will be paid later in the tax year.
The Form P50, on which employees are asked to apply for a repayment, seeks
information about pensions (including the state pension). The reason is that income to
be received later in the year can then be taken into account in the repayment. That
way the individual is less likely to end the year with an underpayment. Paragraph
(5)(c) of this regulation makes this explicit. It shortcuts the steps the Inland Revenue
might otherwise take to determine a new code which takes account of the expected
income and then make a repayment having regard to that code.

412.  There is nothing in regulation 37 to require the Inland Revenue to have regard
to the code determined for an employee when making a repayment. But it must be
implicit (at least as regards unemployment repayments). Otherwise cumulative
deductions could not be restored when the applicant gets a job. Paragraph (5) of this
regulation makes it explicit.

413. This regulation otherwise maintains the position in regulation 37 of SI
1993/744 — that is, that the Inland Revenue must make whatever repayment is
appropriate. It does not spell out precisely how the repayment must be calculated.
Doing so would involve disproportionate complexity in order to cater for all the
circumstances which may be taken into account in order to repay as nearly as possible
the right amount of tax — right in the sense of leaving the applicant with neither an
underpayment nor an overpayment of tax at the end of the tax year.

414. This is a change in the law (Change 63) to the extent that it denies individuals
the ability to argue that the code and other information should not be taken into
account by the Inland Revenue when making a repayment. It brings the regulation
into line with practice.
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415. In addition paragraph (3)(b) of this regulation makes clear applicants for a
cessation repayment must certify that they do not expect to be employed in the
remainder of the tax year. This is covered by the words “such evidence of his
unemployment as the inspector may require” in regulation 37(2) of SI 1993/744.

Regulation 66: Deductions working sheets

416. This regulation requires employers to keep records in respect of employees for
whom they have codes. It is based on regulation 38 and regulation 17(3) and (4) of
SI 1993/744.

417. The provisions in regulations 38 and 17(3) and (4) of SI11993/744 have been
brought together in this regulation to avoid repetition.

418.  Paragraph (4)(c) includes Change 35. See paragraphs 391 to 396 on page 73.

Regulation 67: Information to employees about payments and tax deducted
(Form P60)

419. This regulation requires employers to give certificates of pay and tax (Forms
P60) to certain employees after the end of each tax year. It is based on regulation 39
of SI 1993/744 with two minor changes.

420. First, paragraph (2) omits the requirement in regulation 39(2)(g) of
SI11993/744 that substitute forms used by employers must show that they have been
approved by the Board of Inland Revenue. It is important that substitute forms are
approved by the Board but unnecessary for them to show that they have been
approved. This change (Change 64) brings the law into line with practice. It is also
made in regulation 132 for end of year certificates for armed forces reservists.

421. Second, paragraphs (2) and (3) provide for the information which is included
in the Form P60 in practice (although practice varies a little according to which
version of Form P60 is used). This is part of Change 38. See paragraphs 302 to 304 on
page 59.

422. The list in paragraph (2) includes several items that are not included in
regulation 39(2) of SI 1993/744.

423. Then paragraph (3) removes ambiguity in regulation 39(3) of SI 1993/744.
That provides:

(3) In the case of an employee taken into employment after the beginning of the year, the certificate
shall include any emoluments paid to the employee by any previous employer and any tax deductible
from those emoluments, being emoluments and tax which the employer giving the certificate was
required to take into account for the purposes of deducting or repaying tax in the case of emoluments
paid by him.

78



This commentary refers to the Income Tax (Pay As You Earn) Regulations 2003
(S.12003/2682)

424. It is not clear if “include” means “include within amounts actually paid and
deducted” (as one set of figures) or “include in Form P60” (as a separate set of
figures). Paragraph (3) requires separate figures (and the totals) where appropriate.

Part 4: Payments, returns and information
Overview
425. This Part provides for:

o the tax that employers must pay to the Inland Revenue, associated returns and
other matters (Chapter 1);

e other returns and information to be given to the Inland Revenue and employees
(Chapter 2); and

o the inspection of an employer’s PAYE records (Chapter 3).

Background

426. An earlier draft of this Part was included in the third progress report made to
the project’s Consultative and Steering Committees in July 2002. That included more
details of the history of some of the regulations in Part 5 of SI 1993/744 on which this
Part is based. It is available from the project or from www.inlandrevenue.gov.uk.

Chapter 1: Payment of tax and associated returns
Overview
427. This Chapter deals with:

e periodic payments by the employer to the Inland Revenue of income tax in
respect of relevant payments to employees (and recovery from the Inland
Revenue of tax repayable by the employer to employees) (regulations 68 to
72);

e returns by the employer to the Inland Revenue mainly relating to relevant
payments to employees, and income tax that the employer must deduct from or
repay to employees (regulations 73 to 75); and

o failures to comply with this Chapter (regulations 76 to 84).

Regulation 68: Periodic payments to and recoveries from the Revenue

428. This regulation deals with amounts that employers must pay to (or can recover
from) the Inland Revenue in relation to each tax period. It is based on regulations 40,
41(1) and (2), and 42(6) of SI 1993/744 and regulation 13(5) and (6) of SI 1994/1212
with a minor change.

429. Regulations 40(2) and 41(2) of SI 1993/744 deal with payments by employers

to the Inland Revenue. They are heavily compressed and deal with particular
modifications that only apply where the employer has employees involved in a trade
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dispute. That material has been separated out leaving this regulation to deal with the
majority of cases where an employer does not have employees involved in a trade
dispute. Regulation 71 deals separately with the modifications that may be involved
for an employer with employees involved in a trade dispute.

430.  Paragraph (3)(a)’s use of the words “in the tax year” is new. It means that
amounts recoverable for a tax period can only be offset against amounts payable for
later tax periods in the same tax year. The result is that the total of periodic payments
and recoveries to or from the Inland Revenue for a tax year should agree with the total
amount shown as deducted or repaid in relation to employees for that tax year (see
regulation 73). That meets a request to make clearer that certain references to income
tax periods are to income tax periods in a single tax year (see paragraph 473 on page
86).

431. This change (Change 65) does not affect an employer’s right to recover an
amount - merely the method by which it can be recovered. If the recoverable amount
has not been offset against later payments due for the tax year, the employer can get a
repayment from the Inland Revenue.

432. This regulation and regulation 71 include a provision for accounting for
income tax on “notional payments” from SI 1994/1212. Regulation 13(5) and (6) of
S11994/1212 are dealt with by including tax to be accounted for, in relation to
notional payments, in the definition of “A”. That might initially appear different from
regulation 13(5) and (6) of SI 1994/1212 which apply to regulations 40(2) and 41(2)
but not to regulation 42(6) of SI1993/744. Regulations 40(2) and 41(2) of
SI11993/744 deal with what is payable to the Inland Revenue; regulation 42(6) of
SI1993/744 deals with what an employer can recover. By contrast, this regulation
deals with what is payable by the employer and also with what the employer can
recover.

433. It might appear that in an exceptional tax month the employer has an
advantage under SI 1993/744 that is denied by this regulation. For example, suppose
that in a tax period an employer has to account for tax of £100 on notional payments
and is liable to repay £70 of tax to employees. It might then appear that the employer
must pay £30 to the Inland Revenue (under regulation 40(2) of SI 1993/744) but can
also recover £70 from the Inland Revenue (under regulation 42(6) of SI 1993/744). So
the employer recovers a net amount of £40 where a £30 payment would be expected.

434. However the tail end of regulation 42(6) of SI 1993/744 prevents an employer
getting double relief by recovering from the Inland Revenue something that is
“otherwise being recovered” from the Inland Revenue. And the whole of the £70 in
the above example is “otherwise being recovered” by offset under regulation 40(2) of
S11993/744. So the employer would have to make a payment of £30 under
SI1993/744. That is also the result under this regulation.
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Regulation 69: Due date and receipts for payment of tax

435. This regulation gives the date by which the employer must pay any tax that is
due under regulation 68(2) and deals with receipts for such payments. It is based on
regulations 40(1), 41(1) and 42(1) of SI 1993/744.

Regulation 70: Quarterly tax periods

436. This regulation allows employers to use a tax quarter as the tax period if it
seems likely that their average total monthly payments in respect of PAYE income
tax, NICs, student loan deductions and subcontractor payments will be less than
£1,500. It is based on regulation 41(1) and (3) of SI 1993/744 with a minor change.

437. Paragraph (3) includes a change to correct an oversight in the definition of
“S” in regulation 41(3) of SI 1993/744 (as amended by regulation 9 of SI 2003/536).
The definitions of “P”, “N” and “L” all disregard any adjustment under regulation
7(2) of the Working Tax Credit (Payment by Employers) Regulations 2002. But the
definition of “S”, which is similarly affected by regulation 7(2), does not disregard
this adjustment. So, taken literally, gross amounts are taken for P, N and L but a net
amount is taken for S.

438. This change (Change 66) to the definition of “S” reduces the number of
employers that have reasonable grounds for believing that their average monthly
amount is less than £1,500 so that they are entitled to account for tax on a quarterly
basis. But it is likely that few employers, if any, will be affected in practice and it
corrects an obvious error.

Regulation 71: Modification of regulation 68 in case of trade dispute

439. This regulation only applies if a tax repayment has been withheld from an
employee under regulation 64. It allows the employer to reduce the tax, which would
otherwise be payable, for a tax period by income tax repayments which the employer
has to withhold in that tax period. This regulation is based on regulations 40(2), 41(2)
and 42(6) of SI 1993/744 and regulation 13(5) and (6) of SI11994/1212 with minor
changes.

440. Paragraph (1) gives readers a better way into the following details. It meets
requests from users of these regulations for such an opening paragraph.

441. Table 3 in paragraph (3) allows an employer to reduce the amount payable to
the Inland Revenue by up to P. Paragraph (5) defines P as the amounts the employer
would have repaid to employees in the income tax period but for the trade dispute.
Deducting all or part of P in this way has the effect of giving the employer relief
(“advance relief”) before the employer is liable to make the repayment to the
employee. This makes it more likely that the employer has the funds to repay tax to
the employees as soon as the dispute ends.
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442. The table deals separately with the first and subsequent income tax periods in
which there is a trade dispute. This is to make clearer how advance relief must not
result in double relief.

443.  For the first tax period in which advance relief can be given there is no need
for the third column in the table to mention amounts relieved in previous periods.
Advance relief can be given for an amount up to P.

444.  For subsequent tax periods, the table introduces Q into the third column to
take account of advance relief given in earlier tax periods (for amounts that were not
actually repayable to employees in those earlier tax periods). Effectively, Q stops the
employer from getting the same relief again in the later period. And further advance
relief may be generated in a later tax period - for an amount of up to whatever value P
has for that later period.

445.  An employer clearly cannot make negative payments to the Inland Revenue.
So the formulas in regulations 40 and 41 of SI1993/744 cannot give a negative
number. Using the symbols in this regulation, that is equivalent to saying that (P + B)
must not exceed (A + Q). But, in a case where (P + B) is greater than (A + Q), some
rule is needed to decide the priority of set-off between tax actually repaid to
employees (B) and tax which would have been repaid but was not (P). Advance relief
is intended to be given against payments that would otherwise be made to the Inland
Revenue. That points to P being the final amount that is deducted.

446. That conclusion is supported by the result if P were to be offset before B.
Priority for P could mean that the employer had in effect no credit for amounts
actually repaid to employees. That would result in the employer having to pay the
Inland Revenue more tax than the employer can deduct from payments to employees.
That would be contrary to the purpose of the provisions.

447.  Paragraph (3) provides that relief is given to an employer for tax actually
repayable to employees (B) before relief is available for amounts that are not yet
repayable to employees (P). This is a change (Change 67) in the law only to the extent
that it prevents someone contending that this regulation has the effect of making an
employer liable to pay more tax than the employer can deduct. It is not a change in
practice.

448.  Paragraph (4) deals separately with the modifications to calculate the amount,
if any, recoverable by the employer from the Inland Revenue when this regulation
applies.

449.  The definition of B in regulations 40(2) and 41(2) of SI 1993/744 went wrong
on consolidation of the regulations in 1993. Using the lettering in SI 1993/744, the
formula (A + B) — (C + D) could result in an employer paying to the Inland Revenue
more than the employer deducts from employees. This is because the definition of
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“B” in SI 1993/744 lost the condition, present from 1982 to 1993, that it only includes
amounts for which relief was effectively obtained in earlier periods.

450.  Paragraph (5) corrects that slip. It bases the definition of Q (which
corresponds to B in SI 1993/744) on the way in which it was effectively defined from
1982 to 1993. This change (Change 68) to the definition of Q may in principle be in
favour of the employer as it prevents greater sums being payable to the Inland
Revenue than are deductible by the employer. But it has no effect in practice.

Regulation 72: Recovery from employee of tax not deducted by employer

451. This regulation deals with two cases in which an employee may effectively be
required to pay tax an employer failed to deduct. It is based on regulations 42(2), (3)
and (4), 101(6) and 101A(2) of SI 1993/744 and regulation 13(7) of SI 1994/1212
with a minor change.

452.  Paragraph (2) includes the words “payments made to an employee” and
“payments made to that employee” in the definitions of “the deductible amount” and
“the amount actually deducted” respectively. There are no corresponding words in
regulation 42(2) or 42(3) of SI 1993/744. They make explicit what is implicit - that
the credit for tax to be denied an individual employee must relate only to that
individual employee.

453. The amount deductible from an individual employee is rarely likely to be the
amount that is specified in regulations 40(2) or 41(2) of SI 1993/744. The amounts
specified there will usually be totals for more than one employee. It seems clear that
regulation 42(2) and 42(3) of SI 1993/744 are looking at cases where less tax is
deducted from a particular employee than should have been deducted during the
income tax period concerned. This regulation makes that clearer by omitting the
references, in regulation 42(2) and (3) of SI 1993/744, to “amount specified in
regulation 40(2) or 41(2)”. This is a change (Change 69) only to the extent that it
prevents anyone arguing an employee should pay tax that an employer failed to
deduct when paying a different employee.

454. Regulation 42(2) and (3) of SI 1993/744 refer to tax being “recovered from the
employee”. That wording may suggest that the exact amount for which a direction is
given becomes payable by the employee. In fact the employee loses entitlement to
receive a credit in the employee’s assessment for the tax that was not deducted.
Whether that results in the employee having to pay more tax depends on the
individual circumstances of the employee (such as other income and allowances for
the year concerned).

455.  Paragraph (6) avoids the use of “recovered from the employee”. It makes the
actual effect of a direction clearer by referring directly to the provisions that would
otherwise give the employee entitlement to credit for tax that was not deducted.
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456.  Paragraph (7) also recognises that only part, or none, of the amount for which
a direction is given may in fact become payable by the employee. Only parts that
actually become payable will carry interest. The words “as if it were unpaid tax due
from an employer” have been added to paragraph (7) to improve the way that
paragraph (7) relates to regulation 82. And paragraph (7) omits the opening words of
regulation 42(4) of SI 1993/744 that refer to section 88 of TMA because section 88
cannot have effect for any tax year ending after 5 April 1998.

Regulation 73: Annual return of relevant payments liable to deduction of tax
(Forms P35 and P14)

457. This regulation deals with the return (Forms P35 and P14) which employers
must make after the end of the tax year. It is based on regulation 43(1) to (7) and (12)
of SI 1993/744 with a minor change.

458. This return allows the Inland Revenue to check that the total of payments
made to it by the employer for a tax year agrees with what the employer deducted
from employees during that year; and to link the payments and deductions made by
the employer with each employee’s tax records.

459.  Paragraph (4) asks for specific details to identify each employee rather than
leaving those details to be specified by the Board. It is part of the change (Change 38)
generally to bring the regulations into line with what information is in practice
provided. See paragraph 304 on page 59.

460. Paragraph (6) uses wording based on that in regulation 67(3) for the
information required in relation to previous employments to make clearer that the
same figures are required on the P14 and the P60.

461.  Paragraph (7)(b)(ii) refers to “total net tax deducted or repaid” where
regulation 43(5)(b) of SI1993/744 on which it is based asks for “total net tax
deductible or repayable”. Paragraph (7)(b)(ii) uses different wording because Box 13
on the reverse of the 2002-03 form P35 requires a net total of figures in a column
headed “Income tax deducted or refunded in this employment”. This is another aspect
of the change (Change 38) generally to bring the regulations into line with practice.
See paragraph 304 on page 59.

Regulation 74: Annual return of relevant payments not liable to deduction of tax
(Form P38A)

462. This Regulation requires a return of information from employers of payments
made during a tax year to some employees for whom deductions working sheets were
not required. It is based on regulation 44 of SI 1993/744 with a minor change.

463. Regulation 44 of SI 1993/744 does not deal with what form the return should
be in, when it should be made or what should be in it. Nor does it provide that the
return needs to cover certain employees who have been paid more than £100 in the
year or employed for more than a week. These Regulations do so.
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464. Paragraphs (1) and (2) say who the return must go to and what it must
contain. Paragraphs (3) and (4) set out the employees covered. That return is to be
made on Form P38A or delivered electronically — see regulation 211. This is a change
(Change 70) which corrects an oversight in the 1993 consolidation and brings the law
into line with practice.

Regulation 75: Additional return in case of trade dispute

465. This regulation requires employers to make additional returns in exceptional
circumstances. That is where an end of year return under regulation 73 is completed
on the basis that an amount has been repaid to an employee even though repayment of
that amount was deferred under the provisions of regulation 64 (trade disputes). It is
based on regulation 45 of SI 1993/744.

466. If the deferred repayment is, in due course, made to the employee there is no
problem with the return under regulation 73. But if it later turns out that regulation 64
prevents the amount being repaid to the employee the return is out of step with actual
deductions and repayments. In order to keep records straight the employer has to send
a further return and statement to the Inland Revenue. This is also important for
employees. The Inland Revenue can then take action to deal with the fact that the
employee has been treated as receiving a tax repayment that was never received.

Regulation 76: Certificate if tax in regulation 73 return is unpaid

467. This regulation allows the Inland Revenue to prepare a certificate if an amount
shown as payable on the employer’s return under regulation 73 remains unpaid. It is
based on regulation 43(8) of SI 1993/744.

468. The certificate can be used as evidence for formal recovery proceedings.
Regulation 84 sets out the procedures that can be used to recover the amount shown in
the certificate.

Regulation 77: Return and certificate if tax may be unpaid

469. This regulation allows the Inland Revenue to call for a return from the
employer in cases where they are not satisfied that the employer has paid all that was
due for certain tax periods. It is based on regulations 47(1) to (5) and 54(6) of SI
1993/744 with minor changes.

470. The Inland Revenue may then certify amounts that are shown as due in such a
return but which have not been paid. The certificate can be used as evidence for
formal recovery proceedings. Regulation 84 sets out the procedures that can be used
to recover the amount shown in the certificate.

471.  Paragraph (4) makes explicit that the 14 day period for delivering a return
starts when the notice is issued asking for the return; regulation 47(2) of SI 1993/744
does not give the start date. This is a change (Change 71) in the law only to the extent
that it prevents someone contending for a different date on which the period starts.
This change is also made in regulations 78, 97, 117 and 147.
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472. Regulation 47(3) of SI 1993/744 says that a notice that covers consecutive tax
periods has effect for “these Regulations™ as if the consecutive tax periods were one
tax period. Taken literally, that means that a notice could affect the amounts that
would otherwise be due for those consecutive tax periods. For instance the amounts Q
and P for a deemed single tax period need not be the same as the sum of the amounts
Q and P for the consecutive tax periods concerned (see regulation 71).

473. Notices to make returns are clearly not intended to affect the amounts that are
payable to or recoverable from the Inland Revenue. Paragraph (5) of this regulation
makes that explicit by limiting the deeming to “this regulation”. In addition, and in
response to comments, the words “in a tax year” are used in paragraph (5) to make
clear that the consecutive tax periods must all be in the same tax year. This is a
change (Change 72) in the law but not practice. The same change is made in
regulation 78 (notice and certificate if tax may be unpaid).

Regulation 78: Notice and certificate if tax may be unpaid

474. This regulation allows the Inland Revenue in certain cases, and after
considering the employer’s past payments, to specify the tax due from an employer
and notify the employer accordingly. It is based on regulation 48(1) to (7), (11) and
(12) of SI 1993/744 with minor changes.

475. The specified amount is payable unless, during the notice period, the employer
satisfies the Inland Revenue that there is no remaining liability for the tax period
concerned or requires an inspection of the employer’s PAYE records.

476. A certificate prepared under paragraph (8) can be used as evidence for formal
recovery proceedings. Regulation 84 sets out the procedures that can be used to
recover the amount shown in the certificate.

477.  Paragraph (4)(b) includes the change (Change 71) to make explicit when the
notice period starts (see paragraph 471).

478.  Paragraph (5) includes the change (Change 72) made in regulation 77. It only
allows consecutive tax periods in the same tax year to be treated as a single tax period
and that treatment is only for the purpose of this regulation (see paragraph 473).

479.  Paragraph (5) allows a notice to extend to consecutive income tax periods to
which paragraph (1) applies. Regulation 48(3) of SI 1993/744 permits this only if
nothing has been paid in relation to those tax periods. There seems no good reason for
preventing aggregation of tax periods just because, say, £1 has been paid for each
such period. The distinction in regulation 48 of SI1993/744 merely means that
multiple specifications have to be raised for consecutive tax periods with no obvious
benefit for either the employer or the Inland Revenue. Removing this distinction both
simplifies this regulation and brings it into closer alignment with regulation 77. This
is a change (Change 73) in the law but it does not affect what can be achieved in
practice.
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Regulation 79: Certificate after inspection of PAYE records

480. This regulation allows the Inland Revenue, based on an inspection of the
employer’s PAYE records, to certify the amount due from an employer but unpaid. It
is based on regulation 55(8) of SI 1993/744.

481. Regulation 84 sets out the procedures that can be used to recover the amount
shown in the certificate.

Regulation 80: Determination of unpaid tax and appeal against determination
482. This regulation allows the Inland Revenue to use best judgment to determine
and notify an amount of tax that is considered unpaid by an employer and gives the
employer rights of appeal against the determination. It is based on regulation 49(1) to
(4), (7) and (8) of SI 1993/744.

483. The amount determined must not include sums certified under the preceding
regulations that are subject to different recovery processes. Nor may the determination
include sums for which a direction has been made under regulation 72 relieving the
employer of liability to pay the sums concerned. And once a sum is included in a
determination under this regulation, regulation 72 cannot be used to give a direction
relieving the employer of liability to pay that sum.

484.  Paragraph (6) contains an explicit reference to paragraph 3(1)(a) of Schedule
3 TMA. This makes it easier (compared to regulation 49(8) of SI 1993/744) for a
reader to see that there may be a choice about where an appeal is heard.

Regulation 81: Employee liability if tax unpaid after regulation 80 determination
485. This regulation provides for tax that the employer should have paid under
regulation 80 to be recovered (with interest) from the employee in certain cases. It is
based on regulations 49(5) and (6), 101(6) and 101A(2) of SI 1993/744 and regulation
13(7) of SI 1994/1212 with a minor change.

486. Regulation 13 of SI 1994/1212 modifies regulation 49 of SI 1993/744 in
relation to tax on notional payments. That material is incorporated in paragraphs (3)
and (4) as part of Change 35. See paragraphs 391 to 396 on page 73.

487. This regulation, like regulation 72 (see paragraphs 454 to 456 on page 83):

e avoids the impression that the amount, for which a direction is given,
automatically becomes payable by the employee;

o provides a better linkage to the denial in the employee’s tax assessment of a
credit for the tax not suffered; and

e makes it clearer that interest may not run on the whole amount for which a
direction is given.
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488.  Paragraph (6) omits the condition in regulation 49(6) of SI 1993/744 relating
to section 88 TMA as it will not be relevant to periods for which these regulations
apply. Section 88 TMA was repealed by Finance Act 1996 and cannot apply for
assessments made after 5 April 1998.

Regulation 82: Interest on tax overdue

489. This regulation charges interest if an employer does not pay to the Inland
Revenue within 14 days after the end of a tax year (17 days after for some electronic
payments) the total net tax that should have been paid under regulation 68 for tax
periods in that year. It is based on regulations 51(1), (2) and (3) and 52(1) and (2) of
SI1993/744 and regulation 13(5) and (6) of SI 1994/1212 with minor changes.

490. The term “total net tax payable” in paragraphs (1) and (6) corresponds to
“total net tax deductible” in regulation 51(1) of SI 1993/744 but which is not defined
for that regulation.

491. The purpose of regulation 51 of SI 1993/744 is to charge interest on amounts
that the employer should have paid to the Inland Revenue for a tax year but which
remain outstanding 14 days after (17 days after in some cases) the end of that year. It
is implicit that “the total net tax deductible” is therefore looking at the amounts that
should have been paid by the employer for that tax year.

492. However, the word “deductible” is not a particularly appropriate word to
describe amounts that the employer is liable to account for under these Regulations in
relation to notional payments. This regulation uses the word “payable” so that the
expression focuses on what should have been paid by the employer; rather than
“deductible” where the focus is on what should have been deducted by the employer.
This is part of Change 35. See paragraphs 391 to 396 on page 73.

493. Regulation 51(2) of SI 1993/744 prevents interest running on amounts where
the employer has been relieved of liability to pay those amounts under two specific
provisions. There is nothing to prevent interest running on amounts for which the
employer has been relieved of liability under regulation 49(5) of SI 1993/744.
Paragraph (4) corrects this oversight by giving a similar exclusion for amounts where
the employer is relieved of liability under regulation 81(4) (which corresponds to
regulation 49(5) of SI 1993/744). This is a change (Change 74) in the law which is in
principle in favour of the employer but will have no effect as it accords with practice.

494.  Paragraph (6) responds to a request for a definition of “total net tax payable”.
Sub-paragraph (b) ensures that the defined amount does not change if the employer
decides to recover an amount directly from the Board of Inland Revenue. For
example, consider an employer who recovers from the Board £100 for each of the first
6 months and pays £101 for each of the last 6 months of a tax year. That employer
will have “total net tax payable” of £12. That “total net tax payable” is the same as if
the employer had not recovered anything from the Board but instead simply reduced
the amounts payable in each of the last 6 months of the tax year so that a payment was
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required of £12 in month 12. Defining the “total net tax payable” is a change (Change
75) in the law to the extent that it prevents anyone putting forward a different
interpretation in future.

495. Paragraph 21 of Schedule 1 preserves the position for years prior to 2004-05
regarding the use of “total net tax deductible” in regulation 51 of SI 1993/744 and a
uniform “reckonable date” of 14 days after the end of the year for calculating interest.

Regulation 83: Interest on tax overpaid

496. This regulation provides for interest to be paid to an employer where tax is
repaid more than 14 days after the end of the tax year concerned. It is based on
regulation 53A of SI 1993/744 with a minor change.

497. Regulation 53A of SI 1993/744 sets out when interest starts but it does not say
when interest ceases. That appears to be an oversight - the corresponding regulation
for tax years before 1996-97 explicitly provided that interest ceased when the order
for the repayment was issued. Paragraph (2) adopts the same approach. This change
(Change 76) prevents an employer from contending that interest runs to some other
date (although what that date would be is unclear).

Regulation 84: Recovery of tax and interest

498. This regulation sets out the way in which amounts of tax and interest payable
under this Chapter, but unpaid, can be recovered using certain provisions of TMA. It
is based on regulations 43(9), 47(6), 48(6), 52(3), 54(1) to (5) and 55(9) of SI
1993/744 with a minor change.

499.  Paragraph (1) sets out the regulations that may give rise to amounts within
this regulation for which the employer or employee is liable.

500. Regulation 54(1) of SI 1993/744 refers to “Schedule E” but Schedule E has
gone with the enactment of ITEPA. Nothing needs to be put in its place because this
regulation makes clear what tax is involved.

501. Regulation 54(1) of SI 1993/744 refers to “any enactment relating to the
recovery”’. That leaves open the issue of whether there are Acts other than TMA
which need to be considered in terms of how recovery can be effected. Paragraph (2)
explicitly narrows the scope of recovery methods to Part 6 of TMA. This is a change
in the law (Change 77) to the extent that it limits scope for argument about the
enactments under which amounts can be recovered. But it will have no effect in
practice since the Inland Revenue use only the recovery methods set out in Part 6 of
TMA. This change is also made in regulation 109(3).

502. Regulation 54(1) of SI 1993/744 also uses the formulation “had been charged
... by way of an assessment on the employer”. The use of that formulation helped
make clear that recovery can be made under Part 6 of TMA. But it is not necessary to
assume that an assessment is involved. Paragraph (2) of this regulation therefore
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refers to tax being treated as if it were “income tax charged on the employer”. That is
sufficient to bring the recovery provisions of Part 6 of TMA into play.

503. Table 4 in paragraph (3) gives time limits for summary proceedings in
relation to amounts covered by this regulation. The different time limits reflect
differences in the times at which the amounts to be recovered are likely to become
known to the Inland Revenue. For instance a certificate under regulation 55(8) of SI
1993/744 may be prepared some years after the tax was due to be paid. So regulation
55(9) of SI 1993/744 provides that summary proceedings can take place within a year
of preparing the certificate.

504. The time limits for summary proceedings in this regulation apply instead of
those under section 65 of TMA. Section 65 of TMA does not apply in Scotland (see
section 67(2) of TMA). That is why paragraph (3) does not apply to Scotland.

Chapter 2: Other returns and information
Overview
505. This Chapter deals with provision of information to:

o the Inland Revenue — mainly about PAYE income provided to employees in a
manner that does not require PAYE deductions (regulations 85 to 93); and

o employees — mainly about PAYE income provided to employees in a manner
that does not require PAYE deductions (regulations 94 to 96).

Regulation 85: Employers: annual return of other earnings (Forms P11D and
PID)

506. This regulation requires an employer to give the Inland Revenue information
listed in the next two regulations and a declaration concerning compliance with the
regulation. It is based on regulation 46(1), (7A) and (7B) of SI 1993/744.

507. The Inland Revenue uses the information provided under this regulation to set
employees’ codes and to check they have paid the right amount of tax. Regulation 94
provides for the employer to give the same information to the employees concerned.
That helps employees to complete their tax returns (if they make returns) and check
their tax codes.

508. Regulation 46(1)(b) of SI 1993/744 defines an employee in relation to whom a
P11D return may be needed as an “employee who is employed in employments to
which Chapter II of Part V of the Taxes Act applies”. Paragraph (1) refers to
“employee whose employment is subject to the benefits code” and is supplemented by
the definition in paragraph (3). The label in paragraph (1) gives a clearer indication of
the employees to whom the list in regulation 87 applies.
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Regulation 86: Information employer must provide for each employee

509. This regulation lists the information that is required in relation to any
employee. It is based on regulation 46(1), (2), (4), (5), (7) and (8) of SI 1993/744 with
minor changes.

510.  Paragraph (1)(a) to (d) all contain an explicit reference to “amounts” being
part of the particulars that are required. In the case of items covered by sub-
paragraphs (c) and (d) that requirement is clear from regulation 46(5) of SI 1993/744.
In relation to items covered by sub-paragraphs (a) and (b), this reflects the fact that
forms P9D and P11D ask for the amounts of these items and this is part of the change
(Change 37) generally to bring the regulations into line with what information is in
practice provided. See paragraph 304 on page 59. Regulation 87(1)(c) similarly
incorporates an explicit reference to amounts being required (also clear from
regulation 46(5) of SI 1993/744).

511.  Paragraph (1)(b) contains a limitation to things done by the “employer or
related third party”. An equivalent limitation is not in regulation 46(2)(a)(ii) of
SI1993/744. That appears to be an oversight because there is no reason to distinguish
that case from regulation 46(2)(a)(i), (iii) and (iv), which are all limited to “employer
or relevant person”. Adding this limitation is a change in the law (Change 78). But it
is likely to have little or no effect in practice. First, third party payments within
regulation 46(2)(a)(ii) are likely to be rare. Second, employers are unlikely to be
aware of any such payments. The removal of the reporting obligation on the employer
does not affect the amount on which an employee is taxable. And to the extent that
such payments do occur, this change requires the third party making the payment to
give information to the employee about that payment.

512. Regulation 87(2) and paragraph (2) of this regulation respond to requests to
make clearer the extent to which removal expenses and benefits need to be returned.

Regulation 87: Information employer must also provide for benefits code
employees

513. This regulation lists the information that is required in relation to employees
whose employment is subject to the benefits code. It is based on regulation 46(1), (3),
(4), (5), (7) and (8) of SI1 1993/744.

514. Various references in regulation 46(3) of SI 1993/744 to provisions of ICTA
are replaced by equivalent references to ITEPA.

Regulation 88: Annual return of other earnings: amounts

515. This regulation deals with how employers arrive at figures of earnings
required by the previous two regulations. It is based on regulation 46(6) of
SI 1993/744.

516. In calculating the amount which may be emoluments of the employee,
regulation 46(6)(a)(ii) of SI 1993/744 prevents the employer from making:
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...any deduction authorised by sections 141(3), 142(2), 145(3) or 156(8) of the Taxes Act;

517. The sections referred to related to deductions from amounts in respect of
vouchers and credit tokens, living accommodation and the “residual liability to a
benefits charge”. Those deductions were variously expressed to be from “the
amount”, “amount ...under subsection (1)’ and “the cash equivalent” - essentially
from the gross amount that was treated as the employee’s earnings in respect of the
particular benefit in question. Regulation 46(6)(a)(ii) of SI 1993/744 therefore made it
clear that the employer was not to assume that the employee was entitled to any such
deduction when calculating the amount to return in Forms P9D and P11D.

518. ITEPA does not express the deductions corresponding to those listed above as
coming from the particular earnings related to the benefit concerned. Instead, section
361 of ITEPA provides:

A deduction from a person’s earnings is allowed under the following provisions of this Chapter
where—

(a) the earnings include an amount treated as earnings under—
(i) Chapter 4 of Part 3 (taxable benefits: vouchers and credit tokens),
(ii) Chapter 5 of Part 3 (taxable benefits: living accommodation), or
(iii) Chapter 10 of Part 3 (taxable benefits: residual liability to charge), and

(b) an amount in respect of the benefit in question would be deductible under Chapter 2 or 5 of this
Part if the person had incurred and paid it.

519. These “ITEPA deductions” are clearly given after the employee’s taxable
earnings have been calculated. They are not given in arriving at an amount of earnings
for each of the benefits concerned. Regulation 46(6)(a)(ii) of SI 1993/744 is therefore
no longer needed and has not been rewritten in this regulation.

520. The rules in regulation 46(5) and (6) of SI 1993/744 about the earnings figures
to go on a P9D/P11D apply to amounts required in relation to “relevant sections”.
These are defined in regulation 46(1)(d) as:

sections 141, 142, 143, 144A, 145, 146 and 154 to 165 of the Taxes Act

521.  The discussion in the preceding paragraphs about the way in which ICTA gave
deductions in arriving at earnings associated with particular benefits gives a reason for
singling out amounts relating to these “relevant sections”. And that discussion
explains why that reason disappears as a result of ITEPA.

522.  Paragraph (2) instead requires the employer to have regard to adjustments
required under Part 3 of ITEPA so far as the information to make the adjustments is
available to the employer.
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523. Paragraph (2) thus covers the ground in regulation 46(6) of SI 1993/744. But
paragraph (2) also allows the amounts in a POD/P11D to take account of new material
in ITEPA. Specifically any adjustment required under section 64 of ITEPA is covered
(see change 15 in Annex 1 to the explanatory notes to ITEPA). The adjustment under
section 64 ensures there is no double charge to tax as a result of the interaction
between “earnings” (in the sense of Chapter 1 of Part 3 of ITEPA) and amounts
“treated as earnings” (under the benefits code in Part 3 of ITEPA).

Regulation 89: Annual return of other earnings: exclusion for notional payments
524. This regulation makes an exception from Forms P9D and P11D for notional
payments. It is based on regulation 46(7) of SI 1993/744.

525. Notional payments will in most cases be required to be included in a return
under regulation 73 or regulation 74, because they are treated as payments of PAYE
income (and hence as relevant payments). So notional payments are excluded from
the P11D/P9D return.

Regulation 90: Quarterly return if a car becomes available or unavailable (Form
P46 (Car))

526. This regulation requires an employer to return details of changes in cars giving
rise to taxable benefits. Those details allow the employee’s code to be adjusted so that
PAYE has a better chance of collecting the “right” amount of tax. This regulation is
based on regulation 46A of SI 1993/744.

527. Regulation 46A(2) of SI 1993/744 consistently refers to “a car”. That arguably
makes it ambiguous as to whether the car(s) in regulation 46A(2)(b) is (are) the same
car as the one in regulation 46A(2)(a); and, if not, what relationship exists between
the cars mentioned in (a) and (b) respectively. Paragraph (1)(b) of this regulation
refers to “the car” after the first mention of “a car” in paragraph (1)(a). That makes it
clearer that the car in question is the one in relation to which a taxable benefit arises.

528. Regulation 46A(2)(b)(iii) of SI 1993/744 gives as one of the events triggering
a return:

where a car is available to an employee, or to others being members of his family or household, by
reason of the employee’s employment, the employee becomes a relevant employee. (emphasis added)

529. The condition in the emphasised words is not needed as it must be met for the
benefit to be taxable as the employee’s earnings. Those words are omitted from

paragraph (1)(b)(iii).

530. This regulation omits the reference in regulation 46A(1)(a) of SI 1993/744 to
“each relevant employee”. That responds to a suggestion that those words arguably
required a quarterly return in relation to all employees, whether or not they have the
benefit of a car.
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Regulation 91: Termination awards: information to be provided

531. This regulation requires employers and former employers to give the Inland
Revenue information about a termination award which includes benefits (other than
payments) in cases where the award may give rise to taxable amounts under Chapter 3
of Part 6 of ITEPA. It is based on regulation 46ZA(1) to (4) and (10) to (12) of SI
1993/744.

532. Regulation 46ZA(3)(a)(ii) of SI 1993/744 is omitted. It prevented certain
deductions being made in arriving at the figures to be returned under regulation 46ZA
of SI1993/744. An equivalent rule is not needed as ITEPA gives these deductions at a
later stage than the figures to be reported under this regulation (See paragraph 519).

533. This regulation omits the words “in respect of each employee or former
employee” in regulation 46ZA(1) of SI 1993/744. That responds to a suggestion that
those words arguably required nil returns for employees who had received no
termination award in a year.

Regulation 92: Termination awards: return if award changes

534. This regulation requires a return in certain cases where one was not previously
required under regulation 91. Those cases are where there are changes to the award
and a return would have been required if the changes had been part of the original
award. A return is also required under this regulation if material changes are made to
an award. This regulation is based on regulation 46ZA(S5), (6), (9) and (10) of SI
1993/744 with minor changes.

535. Regulation 46ZA(5)(a) and (b) of SI 1993/744 refer to particular dates:

(a) information has not been furnished by the employer or former employer under paragraph (1) by
the date referred to in that paragraph solely because either...

(b) at some time after that date either...

536. The date referred to appears to be 6 July after the end of the tax year. This
leaves it unclear whether:

e the award should be monitored up to 6 July of the following year to see if a
return is required under regulation 91(1) by that 6 July: which could be
onerous for employers as they might have, at the extreme, no time between
changing an award and reporting the information to the Inland Revenue;

e changes in an award are ignored if they occur from 6 April to 6 July following
the tax year in which the award was made: that would be illogical; or

e any changes to an award which were made in a tax year must (if this regulation
requires) be reported by 6 July in the following tax year.
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537. Paragraph (1)(b) clarifies the position. It comes down in favour of the third
bullet in paragraph 536. Changes in an award are taken into account by this regulation
where they are made in a subsequent year - there is no exclusion solely for changes
from 6 April to 6 July of the tax year following that in which the award is made.

538.  This is a change (Change 79) in the law only to the extent it removes scope for
arguments about the relevant date but is not expected to change practice. The
circumstances in which it could apply are unusual and the change relates to a
reporting obligation rather than the taxability of an award.

539. Regulation 46ZA(5)(b)(ii) of SI 1993/744 requires a return to be made even if
the £30,000 limit will not be breached. That would be pointless, as there is no PAYE
income unless the total is more than £30,000. Looking at it another way, a return
would not have been required if the changed circumstances had applied originally. So
paragraph (2)(b) applies the £30,000 limit in such a case.

540. This is a change (Change 80) in the law but not in practice. It removes an
obligation to report something that is not taxable.

541.  Paragraph (6) is new. It meets a request to further clarify that subsequent
changes in tax law concerning the valuation of benefits do not, of themselves, trigger
a requirement to make a return under this regulation.

Regulation 93: Termination awards: return if more than one employer

542. This regulation deals with the minority of cases where more than one
employer would have to give information about an award to an employee or former
employee. It identifies which employer or former employer should give the
information. It is based on regulation 46ZA(10) of SI 1993/744.

Regulation 94: Employers: information to employees of other earnings (Forms
P11D and P9D)

543. This regulation requires an employer to provide to an employee information
about the employee's income so employees can make a tax return or check their tax
affairs. It is based on regulation 46AA of SI 1993/744.

544. Regulation 46AA of SI 1993/744 contains a significant amount of material
relating to the possibility that information is to be given under a Fixed Profit Car
Scheme (FPCS) in relation to the employee. There can be no FPCS after 5 April 2002.
Most employees who are due statements under regulation 46AA of SI 1993/744 for
tax years up to that date will have received them already. The material on FPCS is
therefore dealt with separately in paragraphs 16 and 17 of Schedule 1.

Regulation 95: Third parties: information to employees of other earnings
545. This regulation requires third parties to give an employee information about
certain payments made by them or benefits they have provided which are not covered
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by the information the employer gives the employee. It is based on regulation 46AB
of SI 1993/744.

546.  Paragraph (3)(a) makes clear, in response to comments, that the return relates
to items that the employer does not have to report under regulation 85.

Regulation 96: Termination awards: information to employees

547. This regulation requires the employer to give the employee a copy of any
information the employer provides to the Inland Revenue under regulations 91(1) or
92(3). It is based on regulation 46ZA(7), (8) and (10) of SI 1993/744.

Chapter 3: PAYE records

Regulation 97: Inspection of employer’s PAYE records

548. This regulation allows the Inland Revenue to inspect an employer’s PAYE
records. It is based on regulation 55(1) to (7) and (12) of SI 1993/744 and regulation
13(8) of SI 1994/1212 with minor changes.

549. Where agreement cannot be reached on the place at which PAYE records are
to be inspected, regulation 55(3)(b) of SI 1993/744 provides a default location. That
default location is the place at which the records in regulation 55(2)(a) of SI 1993/744
are normally kept (if that is in the United Kingdom). That does not seem to deal
satisfactorily with the records mentioned in regulation 55(2)(aa) of SI 1993/744 which
might be kept somewhere else in the United Kingdom.

550. This regulation provides that in such a case the records mentioned in
regulation 55(2)(aa) of SI 1993/744 should also be inspected at the place in the United
Kingdom at which they are normally kept. This change (Change 81) in paragraph
(3)(a) is a change in the law but it is thought to have no effect in practice.

551.  Paragraph (5)(b) includes the change (Change 71) to make explicit when the
period for the Inland Revenue to deliver copies starts to run. See paragraph 471 on
page 85.

Part 5: Employers

Overview

552. This Part provides for separate PAYE schemes in some particular
circumstances. It also provides for the death of a person operating PAYE and for
continuity on succession to a business.

553.  Regulations 98 and 99 allow employers to elect to operate more than one
PAYE scheme in relation to their employees and provide against improper use of such

elections.

554.  Regulation 100 provides for a PAYE scheme to be operated if there is an
organised arrangement for sharing tips.
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555. Regulation 101 sets out who is responsible for fulfilling PAYE obligations
when an employer dies.

556.  Regulations 102 to 104 provide continuity when a business changes hands.

Background

557. The history of the regulations on which this Part is based was set out in the
second and seventh progress reports on the PAYE Regulations to the project’s
Consultative and Steering Committees in April 2002 and January 2003. They are
available on the internet at www.inlandrevenue.gov.uk or from the project.

558. Regulations 98 and 100 are based on Part 2 of SI 1993/744 and
regulations 101 to 104 on Chapter IV of Part 6 of SI 1993/744. They are brought
together in this Part as they are all special provisions about who is the employer for
PAYE purposes.

Regulation 98: Multiple PAYE schemes

559. This regulation allows employers to elect to set up separate PAYE schemes for
groups of employees. It is based on regulation 3(1) to (5) of SI 1993/744 with a minor
change.

560. The result of an election is often described in practice as the operation of
separate “PAYE schemes”. But it is thought to be more helpful to readers to continue
to provide in this regulation, as in regulation 3 of SI 1993/744, that an employer may
elect to be treated as “different employers”. This gives a clear indication at the start of
the regulation of the effect of an election. But the title of the regulation is different
from the title in SI 1993/744 in order to provide a signpost for readers familiar with
the concept of “multiple PAYE schemes”.

561. The change (Change 82) is that paragraphs (5), (6), (9) and (10) allow
employers a little more flexibility in principle. This cannot affect the tax deducted by
employers or the information given to employees and the Inland Revenue. It is
unlikely to make any difference in practice.

562. The details are:

o paragraph (5) of this regulation provides that an election must be made “before
the beginning of the tax year for which it is to have effect” — allowing an
election to be made more than a year ahead. Regulation 3(3) of SI 1993/744 is
slightly more restrictive as an the election must be made in the year
immediately preceding the year for which it is to have effect. Paragraphs (9)
and (10) similarly allow revocations to be made at any time before the start of
the tax year for which they are to have effect (whether or not the election has
come into effect); and
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o paragraph (6) of this regulation provides flexibility for an employer to elect
after the acquisition of a business to allocate the new employees either to a
separate PAYE scheme or to existing schemes. Regulation 3(4) of SI 1993/744
provides that such an election may treat the acquired employees as a group
separate from the existing employees of the acquiring employer but it does not
provide for the acquired employees to be subdivided into separate PAYE
schemes.

563. Paragraph (4) has been added to this regulation in response to comments
received on an early draft of this regulation. It makes it clear that employees taken on
after an election has been made must be allocated to one of the existing groups. This
is not a change in the law.

Regulation 99: Multiple PAYE schemes: election made for improper purpose
ineffective

564. This regulation provides for an employer’s election to operate separate PAYE
schemes to be disregarded if it is made for an improper purpose (as defined in the
regulation). It is based on regulation 3(6) to (9) of SI 1993/744.

Regulation 100: Tips: special arrangements

565. This regulation provides special rules for organised arrangements for sharing
tips, gratuities and service charges among employees. It is based on regulation 5 of
SI1993/744 with a minor change.

566. Section 692 of ITEPA makes provision for PAYE Regulations to deal with
some aspects of organised arrangements for sharing tips.

567. Paragraph (2) of this regulation is the change. It requires employers to notify
the Inland Revenue when they become aware that an organised arrangement for
sharing tips is in existence, and to give the name of the person sharing the tips if
known. This change (Change 83) brings into law the guidance given by the Inland
Revenue to employers. Among other things, it allows the Inland Revenue to offer the
person who has to operate PAYE timely information and advice on how to do so.
Paragraph (6) of this regulation provides that this requirement of paragraph (2) apply
only in respect of arrangements that come into existence once these Regulations have
effect (6 April 2004).

568.  Paragraph (7) of this regulation defines “tips” and “principal employer”.
Exceptionally, it duplicates the definitions in section 692(4) of ITEPA. But those
definitions are both brief and very unlikely to drift apart by accident.

569. Regulation 5(4A)(b) of SI 1993/744 is omitted as unnecessary. It provides that
an employee may be issued with a notice under section 8 of TMA requiring a tax
return in cases where there has been a failure to comply with the requirements of the
regulation. The Inland Revenue does not need provision in the Regulations in order to
issue such a notice.
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Regulation 101: Death of employer
570. This regulation deals with the death of an employer. It is based on
regulation 79 of SI 1993/744.

571. If an employer dies someone needs to assume responsibility for the PAYE
obligations. For example, someone needs to issue Forms P45 to employees, pay over
any tax deducted, and make end of year returns. Paragraph (2) of this regulation
provides for this generally to be the employer’s personal representatives.

572.  Paragraph (3) provides an exception to the general rule when a person (the
“agent”) paying net PAYE income on behalf of another person (“the principal”) dies.
It requires the principal to fulfil the requirements of the PAYE Regulations. This is
what regulation 79(c) of SI 1993/744 requires if no one succeeds to the agent.
However, if an agent dies and another agent succeeds to making the payments
regulation 79 appears to make the new agent responsible. The position is not clear
though. Regulation 80 might be read as applying to the succession. Then
regulation 80(3) of SI1993/744 would relieve the successor from responsibility for
any tax that ought to have been deducted before the change. Responsibility for
payments made before the death would then revert to the principal or the personal
representatives of the agent.

573. This regulation removes the ambiguity. It provides that on the death of an
agent who is succeeded the principal is responsible for complying with the regulations
in respect of tax relating to the period before the death. This is a change (Change 84)
in the law. But it is a change of much less effect than may first appear. Section 687(1)
of ITEPA treats an employer as making a payment that is made by an intermediary,
unless the intermediary deducts and accounts for the tax. That would give the same
result as the proposed change if the agent is an intermediary paying on behalf of an
employer. In effect this change extends the same approach to payers other than real
employers. It is also in line with the general presumption that a principal will meet the
liabilities of an agent (although that presumption can be displaced by the terms of the
contract between them). Finally, it is common sense: no sensible agent would take
over making payments if they were left open to an unknown tax liability from their
deceased predecessor.

Regulation 102: Succession to a business etc
574. This regulation deals with succession to a business (including changes in
pension payers). It is based on regulation 80 of SI 1993/744.

575. The material in regulation 80 of SI 1993/744 has been split, and this regulation
deals only with general matters. The interaction of this provision and regulation 101 is
dealt with in regulation 103. Regulation 104 then deals with the special circumstances
(rarely met in practice) of a succession during a trade dispute. The material here has
also been re-ordered to make clearer that a succession is not treated as a change for
the purposes of PAYE so:
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o employees, pensioners and others getting PAYE income do not get Forms P45
(which they would then have to hand in to the “new employer”); and

o the new employer inherits the PAYE scheme without needing to deal with
Forms P45 or P46, or to prepare new deductions working sheets; and makes
end of year returns for the year as a whole.

576. Regulation 80(1)(a) of SI 1993/744 applies if there is a change in the employer
from whom an employee receives:

emoluments in respect of his employment in any trade, business, concern or undertaking, or in
connection with any property, or...

577. Paragraph (1) of this regulation refers simply to “employment in the same
business”. The term “business” includes property businesses, and is defined in
paragraph (9).

578.  Paragraphs (6) and (7) are based on regulation 80(3) but also make clear that:

e a person who makes a payment before succeeding to a business cannot then
deny responsibility for PAYE on that payment, and

e an “old employer” who makes a payment to an employee after the change
remains liable for deducting tax from that payment.

579. This is a change in the law (Change 86) in as much as it prevents the person
who made the payment arguing they are not responsible for the tax. The chances of
such an argument succeeding are thought to be extremely remote.

580. Regulation 13 of SI1994/1212 applies parts of SI 1993/744 for the purposes
of notional payments but not Part 6, which was omitted, possibly through oversight.
That leaves with the old employer the obligation to deduct or account for tax on a
notional payment made before the succession. That makes sense. But in the absence
of any further provision regulation 102 might be read as making the new employer
liable to deduct from payments made after the change any tax the old employer could
not deduct. Paragraph (7) of regulation 102 prevents that and maintains the current
law. (The proviso “unless those notional payments were paid by the new employer”
caters for the exceptional circumstance where the new employer is the person who
made the notional payment.) It also incorporates Change 35 so that it deals with tax to
be deducted or accounted for, as well as tax actually deducted or accounted for. See
paragraphs 391 to 396 on page 73.

581. A similar point arises on notional payments in relation to regulation 79 of SI
1993/744. If an employer makes a notional payment and then dies, regulation 13 of
S11994/1212 does not apply regulation 79 of SI 1993/744 to require the personal
representatives to account for any tax not deducted. These Regulations require the
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personal representatives to do so (as they would be required to deduct tax from actual
payments in the income tax period). This is a change in the law (Change 87) in as
much as it removes the possibility for personal representatives to argue that no one is
responsible for tax which should have been accounted for in respect of notional
payments. It is expected to have no practical effect as the point has not arisen in
practice so far as the Inland Revenue know.

Regulation 103: Death and succession

582.  This regulation resolves conflicts between regulations 101 and 102 where the
same person is both the new employer for the purposes of regulation 102 and the
personal representative or principal for the purposes of regulation 101. It is new.

583. These circumstances rarely arise and have not caused difficulty in practice.
But both regulations 79 and 80 of SI 1993/744 would apply, with apparently
conflicting provisions as to the successor’s responsibilities. The conflicts are,
however, removed once it is appreciated that the same persons can be both the
personal representatives and the “new employer”. This regulation makes this clear.
Then, for example:

e as personal representatives of the dead employer they are liable to do all that
the employer would have done, including paying over tax deducted before the
death;

e as the “new employer” they are responsible only for payments made after they
take over the business, and for such things as end of year returns; and

o they do not need to issue (wearing their personal representatives’ hat) Forms
P45 to employees or (wearing their new employer hat) go through the Form
P46 procedures because there is a succession to the business.

584. This is a change in the law (Change 85) only to the extent that it prevents
someone arguing for a different construction of the combined effect of regulations 79
and 80 of SI 1993/74. It has no effect on employees.

Regulation 104: Succession to a business: trade disputes
585. This regulation deals with succession during a trade dispute. It is based on
regulation 80(4) of SI 1993/744.

586. This material has been separated from the rest of regulation 80 of SI 1993/744
for clarity as it very rarely applies in practice. It deals with the effect of a succession
on parts of other regulations that apply when there is a trade dispute.

587.  Paragraph (2) provides for the former employer to comply with the

Regulations as if the trade dispute had ended when the new employer takes over. That
is, the former employer must pay over to the Inland Revenue any tax held back and
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not repaid during the strike, and make any additional return required in cases of a
trade dispute in respect of such tax.

588.  Paragraph (3) requires the employer after the succession to repay at the end of
the trade dispute, defined to include, if earlier, one of the events listed in regulation
64(10), any PAYE repayments withheld by the former employer. The new employer
is entitled to recover these payments from the Inland Revenue (see paragraph (4)).

Part 6: PAYE settlement agreements

Overview

589.  Chapter 5 of Part 11 of ITEPA gives the Board of Inland Revenue the power
to make regulations about PAYE settlement agreements (PSAs). This Part provides
for:

the limited range of earnings that can be covered by a PSA and the PSA’s
effect on employees and on the employer (regulations 105 to 107);

e calculating amounts payable to the Inland Revenue under a PSA, recovering
those amounts and resolving disputes (regulations 108 to 110);

e the form, commencement, variation and cancellation of a PSA (regulations
111 to 114);

e interest on amounts paid late or overpaid (regulations 115 and 116); and

o the maintenance of records by an employer and their inspection (regulation

117).

Background

590. An earlier draft of this Part was included in the fourth progress report made to
the project’s Consultative and Steering Committees in October 2002. That included
more details of the history of some of the regulations in Chapter 5 of Part 6 of SI
1993/744 on which this Part is based. It is available from the project or from
www.inlandrevenue.gov.uk.

591. PSAs offer administrative savings to employers, employees and the Inland
Revenue by allowing:

e an employer to pay ‘“grossed-up” tax on a limited range of earnings of
employees; and

o that limited range of earnings to be excluded from the employees’ income for
income tax purposes.

592. PAYE settlement agreements are commonly referred to as “PSAs”. This Part
reflects that practice. Regulation 80L of SI1993/744 is omitted, as it is an
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administrative matter for the Inland Revenue and does not need to be dealt with in
these Regulations.

593.  Section 206A of ICTA provided for the Board to enter into PSAs. SI 1993/744
accordingly refers to agreements by the Board. But entering into a PSA is one of the
many matters which in practice is devolved. Section 704 of ITEPA now provides for
agreements to be with the Inland Revenue. These Regulations reflect that change
made by ITEPA. It has little if any effect: see paragraph 62 on page 15.

Regulation 105: Inland Revenue and employer may make PSA

594. This regulation allows the Inland Revenue and an employer to make an
agreement for a tax year in relation to “qualifying general earnings”. It is based on
regulation 80A(1) and (2) of SI 1993/744.

595. The PSA’s effect is that the employer’s obligations, in relation to qualifying
general earnings covered by it, are regulated by the terms of the PSA and this Part
rather than by the other Parts of the PAYE Regulations.

596. Regulation 80A(1) of SI 1993/744 refers to particular Parts of SI 1993/744
that are excluded by a PSA, in relation to the employer being accountable for income
tax. Paragraph (2) refers more simply to “the rest of these Regulations”.

Regulation 106: Qualifying general earnings

597. This regulation sets out what are “qualifying general earnings”; only such
earnings can be included in a PSA. It is based on regulation 80A(3) and (4) of SI
1993/744.

598. Condition A in this regulation is based on regulation 80A(3)(a) of SI 1993/744
but it is less detailed. The various ICTA sections referred to in regulation 80A(3)(a) of
SI 1993/744 are replaced by ITEPA. Reproducing the various corresponding
references in ITEPA would produce a detailed listing that is unlikely to be informative
or helpful to employers interested in entering into a PSA. So Condition A is based
instead on the description of general earnings eligible for inclusion in a PSA
according to section 705(b)(i) and (ii) of ITEPA.

Regulation 107: Effect of PSA

599. This regulation deals with the effect of a PSA. It is based on regulations 80E
and 80A(S5) of SI 1993/744.

600. This regulation provides:

o for items covered by a PSA to be excluded from income of the employees
(paragraph (1));

 that employees cannot get any relief for sums that the employer has to pay in
relation to a PSA (paragraph (4));
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o for employees to be relieved of reporting requirements in relation to items
covered by a PSA (paragraph (5)); and

o for employers to be relieved of certain reporting requirements in relation to
items covered by a PSA (paragraph (7)).

601. There are essentially three propositions in regulation 80E(1) of SI 1993/744.
They are broadly, in order:

o that an employee cannot have a deduction for an “expense” that is represented
by earnings covered by a PSA (“first proposition”);

o that general earnings covered by a PSA are not included in the employee’s
income for income tax purposes (“second proposition”); and

o that the exclusion of general earnings from an employee’s income does not
affect the employer’s liability to make payments under a PSA (“third
proposition”).

602. Of these propositions the most significant is the second proposition. That
proposition is reflected in paragraph (1). The third proposition is reflected separately
in paragraph (2).

603. The first proposition reads:

Emoluments of an employee included in a PAYE settlement agreement shall be treated as excluded
from his income for the purposes of section 198 of the Taxes Act (relief for necessary expenses) ...

604. It put beyond doubt that two deductions were not allowed in relation to items
included in a PSA. First, a deduction by the employer under regulation 80F of SI
1993/744. Second, a deduction by the employee under section 198 of ICTA. The
words “put beyond doubt” are used in the first sentence because the second
proposition in regulation 80E(1) arguably made the first proposition unnecessary.

605. The second proposition ensured that if, say, the reimbursement of an expense
were within a PSA it was impossible for the employee to say that the expense had
been defrayed out of emoluments of the employment. This in turn prevented a section
198 of ICTA deduction for that expense.

606. ITEPA uses different concepts from section 198 of ICTA for there to be a
deductible expense, but the effect is the same. In particular ITEPA replaced with more
appropriate conditions the requirement in section 198 of ICTA that an expense had to
be defrayed out of the emoluments.

607. So section 334(2) of ITEPA ensures that a deduction will not be given for
expenses which are met out of reimbursements, or other payments, that are not
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included in the employee’s earnings. And this also applies for benefits because
sections 361 to 365 of ITEPA require the value of the benefit to be included in
earnings before a deduction will be given in relation to the benefit.

608. ITEPA therefore prevents the employee from getting a deduction for items
included in a PSA because expenses and benefits covered by a PSA will be excluded
from the employee’s earnings by paragraph (1) of this regulation. That makes it
unnecessary to reproduce the first proposition.

Regulation 108: Calculation of tax payable under PSA

609. This regulation deals with factors that a PSA must take into account in the
calculation of sums payable by an employer. It is based on regulation 80F of SI
1993/744 with a minor change.

610. Regulation 80F(3) and (4) of SI 1993/744 can be confusing. At first sight it
may appear that regulation 80F(4) of SI 1993/744 is providing for “grossing-up”
(calculating the tax due having regard to the net sum or benefit retained by the
employee). But closer examination reveals that it provides only that the calculation in
regulation 80F(3) of SI 1993/744 is to have regard to the marginal tax rates of the
employees within the PSA. But in practice the Inland Revenue will not enter into a
proposed agreement that does not provide for “grossing-up”.

611. Paragraphs (1)(b) and (3)(b) make the requirement for “grossing-up” explicit.
This is a change (Change 88) only to the extent that it prevents anyone contending
that PSAs do not have to include “grossing-up”. It has no practical effect.

Regulation 109: Payment of tax and recovery proceedings

612. This regulation gives the date by which sums due under a PSA must be paid
and applies procedures in Part 6 of TMA (collection and recovery) where formal
action is needed to recover the sums due. It is based on regulation 80G of SI 1993/744
with a minor change.

613.  Paragraph (3) includes the change (Change 77) explicitly restricting recovery
procedures to Part 6 of TMA and which is also made in regulation 84 (see paragraph
501 on page 89).

Regulation 110: Formal determination of tax payable by the employer

614. This regulation allows the Inland Revenue to determine an amount and notify
it, where it appears that an employer has not paid all the tax due under a PSA. And it
applies procedures in TMA by which the employer can challenge such a
determination. It is based on regulation 80H of SI 1993/744.

Regulation 111: Form of PSA

615. This regulation deals with the form of a PSA and certain matters that it must
cover. It is based on regulation 80B of SI 1993/744.
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Regulation 112: Commencement of PSA

616. This regulation gives the latest date by which a PSA for a tax year must be
entered into and prevents a PSA from covering certain earnings. It is based on
regulation 80C of SI 1993/744.

617. The earnings that a PSA may not cover are those from which tax was
deductible before the PSA was entered into or those that have been reflected in an
employee’s code.

Regulation 113: Variation of PSA
618. This regulation deals with variations of PSAs and the latest time at which
variations can be made. It is based on regulation 80D of SI 1993/744.

Regulation 114: Cancellation of PSA

619. This regulation sets out the circumstances in which the Inland Revenue can
cancel a PSA and some of the effects of such a cancellation. It is based on regulation
80M of SI 1993/744.

620. Regulation 80M(3) of SI1993/744 is explicit about the fact that the employer
cannot benefit from a PSA in relation to matters occurring after receipt of a notice
cancelling the PSA. It is implicit that an employee also cannot benefit in relation to
those same matters. That follows first, from considering what PSAs try to achieve and
second, from there being no provision for the employer to isolate earnings that have to
be included on returns P45, P60, P14 and P11D (being earnings that would otherwise
have been excluded by the cancelled PSA).

621. Paragraph (4) prevents this Part from applying to general earnings paid or
provided after a notice of cancellation of the PSA. That covers more clearly the
position of both the employer and the employee.

Regulation 115: Interest on unpaid tax

622. This regulation charges interest on sums payable by an employer but which
are not paid by 19 October following the tax year to which the PSA relates. It is based
on regulation 80J(1), (2), (5), (7) and (8) of SI 1993/744.

623. It seems clear that regulation 80H of SI 1993/744 (formal determination) is
about the process by which the aggregate amount payable under regulation 80G(1) of
SI 1993/744 can be determined, where the Inland Revenue and the employer cannot
agree that amount. As such regulation 80J(2) of SI 1993/744 is unnecessary and
unhelpful; unhelpful because readers may be tempted to waste time trying to
rationalise its existence.

624.  Paragraph (1) of this regulation therefore takes a slightly different approach.

It provides that interest is due where amounts payable under this Part in relation to a
PSA remain unpaid at 20 October following the tax year to which the PSA relates.
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625. An alternative approach would have been to drop regulation 80J(2) and
reproduce regulation 80J(1) of SI 1993/744, essentially unchanged. That ought to
work. But it might in the future tempt someone to advance the argument that dropping
regulation 80J(2) of SI 1993/744 was a mistake that had created an anomaly.

Regulation 116: Interest on overpaid tax

626. This regulation provides for the Inland Revenue to pay interest to the
employer on certain overpayments that the employer makes in relation to sums due
under a PSA. It is based on regulation 80K(1) and (2) of SI 1993/744.

Regulation 117: Inspection of PSA records

627. This regulation deals with the retention of records relating to a PSA, the period
for which they must be retained, the inspection of those records and matters related to
copying or removing such records. It is based on regulation 80N of SI 1993/744 with
minor changes.

628. This regulation refers to an ‘“‘authorised officer” to bring it into closer
alignment with regulation 97. But regulation 80N of SI1993/744, on which this
regulation is based, goes wider with its reference to an “inspector or other officer”. In
principle this is a change (Change 89) which restricts who can inspect PSA records.
But it has no effect in practice because it is only authorised officers who carry out
inspections of PSA records.

629.  Paragraph (5) includes the change (Change 71) to make explicit when the 7-
day period begins, for the officer to provide a copy. See paragraph 471 on page 85.

Part 7: Special cases
Overview
630. This Part provides for:

o simpler systems of deduction of tax at the basic rate from payments:

— of certain allowances to councillors (Chapter 1);
— to members of the reserve forces (Chapter 2); and
— by holiday pay funds (Chapter 3).

o direct collection from employees (who operate a modified form of PAYE on
payments they receive) and other special arrangements (Chapter 4).

Background

631. The regulations in this Part are based on Part 6 and Part 8 of SI 1993/744 with
minor changes to bring them into line with practice. An earlier draft of Chapters 1 to 3
was in the seventh progress report made in January 2003; an earlier draft of Chapter 4
was in the sixth progress report made in December 2002. Both are available on the
internet at www.inlandrevenue.gov.uk or from the project.
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Chapter 1: Councillors’ allowances

Overview

632. This Chapter gives councillors the option of having certain allowances paid to
them under deduction of tax at the basic rate rather than under the normal PAYE
process:

o regulation 118 defines the allowances in question and other terms used in the
Chapter;

e regulation 119 provides the option for councillors to elect for deduction at the
basic rate, and for the Inland Revenue to instruct councils accordingly;

o regulation 120 requires a council paying allowances under this arrangement to
keep records; and

o regulation 121 treats the election for tax to be deducted at the basic rate as the
issue of a basic rate code so as to apply other regulations which turn on there
being a code — for example, the issue of Forms P45 and P60.

Material omitted

633. This Chapter omits regulation 58 of SI11993/744 as unnecessary. That
regulation applies Part5 for the purposes of tax deducted from councillors’
allowances under the special provisions. That was necessary in the original
regulations (SI 1974/340). They were free-standing regulations made after the 1973
consolidation of the Employment Regulations (SI 1973/334). It was not necessary
when the regulations were consolidated in 1993. But the fact that it had become
unnecessary was overlooked in 1993.

Regulation 118: Interpretation of Chapter 1
634. This regulation defines terms used in this Chapter. It is based on regulation 56
of SI 1993/744 with a minor change.

635. Regulation 56 of SI 1993/744 opens with a proviso that the definitions apply
“unless the context otherwise requires”. This regulation omits this as unnecessary.
There is nowhere in this Chapter where the words defined require a different meaning.

636. Paragraph (1) includes a change in the law to bring the meaning of
“allowances” into line with practice. Chapter 1 of Part 6 of SI 1993/744 applies only
to “attendance allowance”. But since the provisions were introduced in 1974 local
government legislation has provided for the payment of other allowances. This
regulation reflects that. The heading of the Chapter now refers only to “Councillors’
Allowances”. The definition of “allowances” covers also the basic, special
responsibility, conference, and care allowances paid to some councillors. Inland
Revenue practice is to allow councillors to opt for taxation at the basic rate on all
these allowances.
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637. The references to the local government provisions under which the allowances
are paid have been updated to reflect these other allowances to which deduction at the
basic rate can apply. This is a change in the law (Change 90), but not in practice. It
cannot adversely affect a councillor as any councillor can choose not to make use of
the option offered by this Chapter. But it is administratively simpler at the point of
payment if the option for basic rate deduction applies to the different allowances a
councillor may receive in one sum.

638. Some of those local government provisions include allowances for travelling
and subsistence and other expenses as well as an attendance allowance. While it
makes sense to bring in the other allowances which are clearly taxable, it would be
misleading to suggest that tax must in practice be deducted at the basic rate from
expenses payments. So expenses allowances are excluded from the meaning of
allowances in Part 7 by restricting the application of the Chapter to those allowances
that are paid under the various local government provisions listed in the definition of
“allowances”. Thus the definition excludes section 100(1)(b) and (d) of the Local
Government Act 2000 which provide for the payment of expenses, but includes
section 100(1)(a) and (c¢) which provide the vires to make regulations for paying
allowances to parish councillors and members of other relevant authorities:

100. - (1) The Secretary of State may by regulations make provision with respect to-
(a) allowances payable to members of a parish council,

(b) travelling and subsistence allowances payable to members of such relevant authorities as may
be prescribed,

(c) allowances payable to members of such relevant authorities as may be prescribed for attending
conferences or meetings,

(d) the reimbursement of expenses incurred by members of such relevant authorities as may be
prescribed.

639. Where the local government legislation (for example, section 47(1) of the
Local Government (Scotland) Act 1973) provides for both attendance allowance and
expenses the definition restricts these regulations to the attendance element of the
payment. Expenses payments remain outside the scope of Part 7 and the rest of these
Regulations apply to them as to any other relevant payment.

640. Paragraph (1) also defines “local council” where regulation 56 of SI 1993/744
defines “employer”. This reminds readers of this Chapter that it is dealing only with
payments made by one of the specified bodies.

641. Paragraph (2) deals separately with definitions that are only used for the

purposes of the definitions in paragraph (1) to make it easier for readers to see the
concepts they will need later in the Chapter.
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Regulation 119: Councillor’s option to have tax deducted at basic rate

642. This regulation provides that a local councillor can elect to have basic rate tax
deducted from attendance and other allowances. It is based on regulation 57(1) to (5)
of SI 1993/744 with a minor change.

643. Regulation 57(2) of SI 1993/744 requires councillors to be “aggrieved” by
their PAYE codes in order for them to opt for deduction at basic rate from their
allowances. This requirement is omitted as unnecessary as part of the change
(Change 14) which omits the similar requirement from regulation 18. See
paragraph 165 on page 34.

644.  Paragraph (6) refers to the sections of ITEPA which provide for deductions
from earnings for expenses. Regulation 57(5) of SI 1993/744 refers only to where “the
councillor may be obliged to expend money wholly, exclusively and necessarily in the
performance of his duties as a councillor”, leaving readers to make their own link to
the legislation for expenses.

Regulation 120: Particulars that local council must record

645. This regulation requires a council to keep records of allowances paid to
councillors who have opted to have tax deducted at the basic rate. It is based on
regulation 57(6) and (7) of SI 1993/744.

646. These record-keeping provisions have been separated from regulation 119 as
they deal with the consequences for the council of the councillor’s election.

647. Paragraph (3) requires the council to record the councillor’s name and
national insurance number in the deductions working sheet. This is part of Change 38
(see paragraphs 302 to 304 on page 59). It brings the regulation into line with
regulation 66. It is also believed to be the practice of at least some councils to include
this, although it is not known if it is the practice of all councils paying allowances
under this scheme.

Regulation 121: Regulations apply as if basic rate option were issue of code

648.  This regulation provides for the Regulations to apply where a councillor elects
for tax to be deducted at the basic rate as if the Inland Revenue had issued a basic rate
code. It is new.

649. Chapter 1 of Part 6 of SI 1993/744 requires deduction of tax at the basic rate
but does not deem the Inland Revenue to have determined a code. This means that the
council is not required under regulation 23 of SI 1993/744 to issue a Form P45 when a
councillor ceases to hold office. In practice however the Inland Revenue guidance to
councils envisages the issue of Forms P45 and without them councillors might need to
seek the information in order to complete tax returns and/or claim repayments of tax.
The lack of a code also causes some theoretical difficulty for councils in complying
with other regulations which require the code to be shown on, for example, Forms
P60 (regulation 39 of SI1993/744) and P14 (regulation 43 of SI 1993/744). This
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change (Change 91) overcomes these difficulties. The same issue arises with regard to
reserve forces (in regulation 123) and to payments by holiday pay funds (in
regulation 135). The same change is made in those regulations.

650. The new term “basic rate code” is defined in regulation 7 for the regulations as
a whole. (See (Change 4)in paragraph /00 on page 21.)

Chapter 2: Reserve forces

Overview

651. This Chapter provides a simplified form of PAYE for payments to members of
the reserve forces. Payments are made with basic rate tax deducted or with no tax
deducted.

652.  Regulation 122 defines the payments to which this scheme applies and other
terms used in this Chapter.

653.  Regulation 123 provides that the normal provisions for deductions, Forms
P45, and P46 and so on do not apply.

654. Regulations 124 and 125 require basic rate tax to be deducted from payments
unless the Inland Revenue determine the pay will not be liable to tax.

655. Regulations 126 to 128 provide for reservists to object to deduction of tax at
the basic rate, for appeals to the Commissioners, and for the Inland Revenue to amend
its determination if the reservist’s circumstances change.

656. Regulation 129 gives reservists the right to a certificate of pay and tax
deducted.

657. Regulation 130 provides for repayments to reservists by the Inland Revenue
during a tax year.

658.  Regulation 131 requires a deductions working sheet for each reservist.

659. Regulation 132 provides for each reservist to get a certificate of tax deducted
after the end of the tax year. This brings the regulation into line with Ministry of
Defence (“the Ministry”) practice.

6060. Regulation 133 makes it clear none of this affects the operation of PAYE on a
reservist’s other PAYE income.

Regulation 122: Interpretation of Chapter 2

661. This regulation sets out the forces to which this Chapter applies and provides
the definitions of terms used in the Chapter. It is based on regulation 59 of
SI1993/744 with a minor change.
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662. Paragraph (2) omits references to the Merchant Navy Reserve as it was
disbanded in 2000. It also omits references to forces where reservists are paid only
when serving full-time, and under normal PAYE arrangements: the Royal Fleet
Reserve, the Army Reserve, and the Air Force Reserve (except the University Air
Squadron). Applying these Regulations to them would very probably result in those
reservists paying too much or too little tax through PAYE — in contrast to the result
for “normal” reservists. This is a change in the law (Change 92) to bring it into line
with practice.

Regulation 123: Application of other Parts

663. This regulation disapplies Parts 2 and 3 of these Regulations for reserve pay
and applies the rest of the Regulations as if a basic rate code had been issued. It is
based on regulation 60 of SI 1993/744 with a minor change. The change (Change 91)
is to deem the basic rate code as issued. (See paragraph 649 on page 110.) It also
makes regulation 69 of SI 1993/744 unnecessary as its modifications to the
application of Parts 5 and 8 of those Regulations were only required to cater for the
absence of a code.

Regulation 124: Deduction of tax

664. This regulation requires the Ministry to deduct income tax at the basic rate
from payments of reserve pay, unless the Inland Revenue tell it that no tax is to be
deducted. It is based on regulation 61 of SI 1993/744.

665. Regulation 61(3) of SI 1993/744 is omitted as unnecessary. It provides that
regulation 8 of SI 1993/744 does not apply to a notice from the Inland Revenue not to
deduct tax from reserve pay. That may have been on the mistaken view that notices
not to deduct tax are nil tax (“NT”) codes. But they are not codes and there is no need
to single out for special mention one particular provision which does not apply.

Regulation 125: Determination by Inland Revenue

666. This regulation provides for the Inland Revenue to tell the Ministry to deduct
no tax if the reservist will not be liable to income tax on all of the reserve pay. It is
based on regulation 62 of SI 1993/744, with a minor change.

667. The purpose of this regulation is to avoid overdeductions of tax from reserve
pay. For example, if a reservist has no or little other income it would be manifestly
wrong for tax to be deducted at the basic rate. On the other hand it would offer
reservists poor service if tax was not deducted from their reserve pay solely because
their other income was not PAYE income. They would then end the year owing tax.
So regulation 62 of SI 1993/744 provides for the decision on whether or not reserve
pay will be liable to tax to be made on the assumption that personal allowances (and
other reliefs) are allocated first to other income (whether or not PAYE income).

668. This is in line with the way the original PAYE system was expected to deal
with minor sources of other income by allocating allowances to them (“‘coding out”).
This regulation does so on the same basis as regulation 14 (see paragraphs 148 and
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149 on page 31). The minor change (Change 10) to take account of non-PAYE
income includes the same right for reservists to object if they do not want non-PAYE
income taken into account.

Regulation 126: Objection against deduction of tax

669. This regulation gives reservists the right to object to deduction of tax at the
basic rate and to appeal if they and the Inland Revenue cannot agree. It is based on
part of regulation 63 of SI 1993/744, with a minor change.

670. Regulation 63 of SI 1993/744 has been split so that the provisions relating to
the conduct of appeals against the Inland Revenue’s determination are now in
regulations 126 and 127.

671.  Paragraph (1) omits the requirement that the reservist must feel aggrieved at
tax being deducted at the basic rate in order to object. This is part of Change 14. See
paragraph 165 on page 34 and paragraph 643 on page 110.

672.  Paragraph (3) spells out that the determination is made using the same
assumptions as in regulation 125.

Regulation 127: Appeal to Commissioners
673. This regulation states what the Commissioners should do on appeal. It is based
on part of regulation 63 of SI 1993/744 with a minor change.

674. Regulation 63(8) of SI 1993/744 provides that the Commissioners’ decision is
final, subject to regulation 64. This is omitted as unnecessary as section 46(2) of TMA
already provides finality, save as otherwise provided in the Taxes Acts.

675. If the reservist opts for the General Commissioners to hear an appeal
paragraph (4) provides for it to be heard by the General Commissioners where the
reservist lives. It is based on regulation 63(5) and (6) of SI 1993/744, but allows the
reservist the right to elect for the appeal to be heard by the Division that is most
convenient. This is part of the change (Change 17) also made in regulation 18. See
paragraph 168 on page 34.

Regulation 129: Certificate of tax deducted

676. This regulation provides for a certificate of payments and tax deducted to be
given to the reservist. It is based on regulation 65 of SI 1993/744 with a minor
change.

677. The certificate is now required to show the reservist’s name and national

insurance number (if known). This is part of the change (Change 38) to bring forms
into line with practice. See paragraphs 302 to 304 on pages 59 and 60.
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Regulation 130: Repayment to reservist during the year
678. This regulation deals with in-year repayments of tax to a reservist. It is based
on regulation 66 of SI 1993/744 with a minor change.

679. The regulation reflects the non-cumulative nature of the scheme by prohibiting
the Ministry from making a repayment.

680. Regulation 66(3) of SI 1993/744 lists the matters that the inspector should
have regard to when considering whether a repayment is due, including, in paragraph
(3)(c), “his income for the year from all other sources”. Paragraph (3)(d) of this
regulation provides explicitly for non-PAYE income to being taken into account
unless the reservist objects. This is the same change (Change 10) made in
regulations 14 (see paragraphs 148 and 149 on page 31) and 125 (see
paragraph 668 on page 112) to bring the law into line with practice.

Regulation 131: Particulars that Ministry must record
681. This regulation requires the Ministry to keep records of pay and tax deducted.
It is based on regulation 67 of SI 1993/744 with a minor change.

682. In paragraph (2) of this regulation items (a)—(c) have been added to bring it
into line with regulation 66(2), and provide the Ministry with the information to
enable it to comply with regulation 132. This is part of Change 38 (see paragraphs
302 to 304 on page 59).

Regulation 132: End of year certificate

683. This regulation requires the Ministry to give the reservist a certificate of tax
deducted within 56 days of the year end. It is based on regulation 68 of SI 1993/744
with minor changes in line with those for the Form P60 and other certificates to:

e dispense with the requirement for a form to show that it is a substitute
authorised by the Board (see paragraph 420 on page 78) (Change 64); and

o require the reservist’s name and national insurance number if known in the end
of year certificate (see paragraphs 301 to 304 on pages 59 and 60) (Change
38).

684. The regulation requires the issue of an end of year certificate to everyone who
has served as a reservist during the year. Regulation 68 of SI 1993/744 only requires a
certificate to be issued to a reservist who is a member of the reserve and auxiliary
forces on the last day of the tax year if tax has been deducted from the reserve pay.
However, it is already Ministry practice to issue an end of year certificate to anyone
who has served as a reservist during the year, whether they are serving at the year end
or not. This change (Change 93) brings the law into line with that practice.

685.  Paragraph (2) refers to “lst June” instead of “56 days after the end of the
year” for clarity.
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Chapter 3: Holiday pay funds

Overview

686. This Chapter provides a simplified form of PAYE for payments made by
holiday pay funds. The fund is required to deduct tax at the basic rate.

687. Regulation 134 defines the payments to which this scheme applies and other
terms used in this Chapter.

688.  Regulation 135 provides that the normal provisions for deductions, Forms P45
and P46 and so on, do not apply.

689. Regulation 136 requires basic rate tax to be deducted from payments.

690. Regulation 137 requires the fund to give a certificate showing the pay and tax
deducted.

691. Regulation 138 provides for repayments by the Inland Revenue during a tax
year.

692. Regulation 139 requires a deductions working sheet for each recipient.

693.  Regulation 140 makes clear none of this affects the operation of PAYE on a
recipient’s other PAYE income.

Background
694. These regulations are only concerned with holiday pay funds, not holiday pay
in general. The heading of the Chapter makes this clearer.

695. The regulations in this Chapter deal with holiday pay in special holiday pay
funds. Such funds are traditionally found in the construction and allied industries, and
act as a savings scheme for holidays. The employer puts stamps bought from the
scheme on a card, or builds up credits, for each employee. When the time for the
holiday comes, the employee cashes in the stamps or credits with the current
employer. That employer then reclaims the pay from the fund in return for the stamps
or credits. Such payments by employers will be subject to PAYE in the normal way.
But the holiday pay fund makes some payments direct to people who are out of work,
and is then required to deduct tax at the basic rate.

696. Section 79 of ITEPA makes provision for the Inland Revenue to approve such
schemes. A condition of approval is that the Inland Revenue are satisfied tax can be
deducted under PAYE. The practical effect of approval is that tax is deducted when
the stamps are exchanged instead of when they are received. The regulations in this
Chapter deal with this.
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Regulation 134: Interpretation of Chapter 3
697. This regulation contains definitions for the purposes of this Chapter. It is based
on regulation 71 of SI 1993/744.

698. The proviso that these definitions apply “unless the context otherwise applies,”
has been omitted as unnecessary. There is nowhere that the context does require any
other meaning.

699. The definitions in regulation 71 of SI1993/744 cater for the fact that holiday
pay may be paid either to an employee or to a former employee, or (on that person’s
death) to personal representatives. The definitions in this regulation maintain this
effect but do so more concisely within the definitions of “fund” and “holiday pay”.

Regulation 135: Application of other Parts
700. This regulation disapplies Parts 2 and 3 of the regulations for payments by
holiday pay funds. It is based on regulation 72 of SI 1993/744.

701. Regulation 72(1) of SI 1993/744 leaves the remainder of SI 1993/744 to apply.
Regulation 77 of S11993/744 then applies Parts 5 and 8 of SI 1993/744 “with any
necessary modi