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Coming into force in accordance with regulation 1

The Treasury are a government department desigaated the purposes of section 2(2) of the
European Communities Act 19T2(in relation to financial services.

The Treasury make these Regulations in exercisheopowers conferred on them under section
2(2) of the European Communities Act 1972 and pagats 13(1)(b) and 22 of Schedule 3 to the
Financial Services and Markets Act 20§0(

Citation and commencement

1—(1) These Regulations may be cited as the Altematnvestment Fund Managers
(Amendment) Regulations 2013.

(2) This regulation and regulations 2 (interpretatianyl 6 (consultation on rules made for the
purposes of Article 35 or 37 to 41 of the directigeme into force on 22rlly 2013.

(3) Regulation 3 and Schedule 1 (amendments to leigislétat implement Articles 35 and 37
to 41 of the directive) come into force on the dspecified by the delegated act adopted by the
European Commission pursuant to Article 67.6 ofdhective as the date when the rules set out
in Articles 35 and 37 to 41 of the directive beccapglicable.

(4) Regulation 4 and Schedule 2 (amendments to leigisldiat come into force on termination
of Articles 36 and 42 of the directive) come intwde on the date specified by the delegated act
adopted by the European Commission pursuant t@l&r@8.6 of the directive as the date when
the national regimes set out in Articles 36 and#the directive are to be terminated.

(5) Regulation 5 (amendments to Financial Services Madkets Act 2000 (EEA Passport
Rights) Regulations 2001) comes into force immedijaafter the principal regulations come into
force.

(@ S.I.2012/1759

(b) 1972 c. 68. Section 2(2) was amended by secfiéh)@) of the Legislative and Regulatory Refornt 2006 (c. 51) and
the European Union (Amendment) Act 2008 (c.7), 8ales Part 1. By virtue of the amendment of secfi(?) by section
1 of the European Economic Area Act 1993 (c.51)uleipns may be made under section 2(2) of the [rao
Communities Act to implement obligations of the tédi Kingdom created or arising by or under the Agrent on the
European Economic Area signed at Oporto on 2nd M2 (Cm 2073) and the Protocol adjusting the Agesg signed
at Brussels on 17th March 1993 (Cm 2183)

(c) 2000 c. 8. Section 417(1) provides that “presmiibmeans prescribed in regulations made by thashmy. Paragraph
13(1)(b) of Schedule 3 was amended by S.l. 200746 paragraph 22 of Schedule 3 was amended bfitlaacial
Services Act 2012 (c. 21)



Interpretation

2.In these Regulations—
“the Act” means the Financial Services and Markets2000;

“the directive” means Directive 2011/61/EU of ther&pean Parliament and of the Council of
8 June 2011 on Alternative Investment Fund Mandggrs

“the FCA” means the Financial Conduct Authority;
“the PRA” means the Prudential Regulation Authgrity

“the principal regulations” means the Alternativevéstment Fund Managers Regulations
2013p);

“the Regulated Activities Order” means the Finahckervices and Markets Act 2000
(Regulated Activities) Order 2009)(

“rule” means a rule made by the FCA or the PRA uride Act.

Amendments to legislation that implement Articles 8 and 37 to 41 of the directive

3. Schedule 1, which contains amendments to the Adttlze principal regulations, has effect.

Amendments to legislation that come into force onermination of Articles 36 and 42 of the
directive

4. Schedule 2, which contains further amendmentshéo Act and the principal regulations,
amendments to the Regulated Activities Order, atated transitional provisions, has effect.

Amendments to Financial Services and Markets Act ZID (EEA Passport Rights)
Regulations 2001

5.In the Financial Services and Markets Act 2000 AEBassport Rights) Regulations
2001d)—

(&) in regulation 2(6) (establishment of a branch: eotg of consent notice) after sub-
paragraph (a) insert—
“(aa) particulars of the programme of operationbéocarried on through the branch,
including a description of the particular EEA aities to be carried on;”, and

(b) in regulation 17A(1) (full-scope UK AIFM: changes branch details or services) for
“2(6)(b) to (e)” substitute “2(6)(aa) to (e)".

Consultation on rules made for the purposes of Artile 35 or 37 to 41 of the directive

6—(1) Before the date on which the European Comuisaidopts a delegated act pursuant to
Article 67.6 of the directive specifying the datbem the rules set out in Articles 35 and 37 to 41
of the directive become applicable, the FCA or BiRA may make rules for the purpose of
implementing any provision of Article 21.5(b), 21.85 or 37 to 41 of the directive without
complying with sections 138l to 138L of the Act (swiltation)é).

(2) Paragraph (3) applies in relation to rules thata assult of paragraph (1), are made by the
FCA or the PRA without complying with sections 138I138L of the Act, but does not apply in
relation to rules that are revoked before they cortteforce.

(3) After the rules are made, sections 138l to 138lthef Act apply in respect of those rules
with the modifications set out in paragraphs (4)Ap

(8 OJL174,1.7.2011,p.1

(b) S.I.2013/1773.

(c) S.I.2001/544

(d) S.1.2001/2511. Regulations 2(6) and 17A insebgthe principal regulations
(e) Inserted by section 24 of the Financial Servites2012 (c. 21)



(4) Section 138l of the Act has effect as if—
(a) in subsection (1)—

(i) in the opening words for “Before making any ruléisére were substituted “Before
any rules made by the FCA come into force”, and

(ii) in paragraph (b) for “a draft of the proposed rutbere were substituted “the rules”,
(b) in subsection (2)—
(i) in the opening words for “draft” there were suhsgét “rules”,
(ii) in paragraphs (b) and (d) “proposed” were omitéadi
(i) in paragraph (e) for “proposals” there were sulbngd “rules”,
(c) for subsection (3) there were substituted—

“(3) The FCA must have regard to any representatimade to it in accordance with
subsection (2)(e) and must consider whether to dntka rules before they come into
force.”,

(d) in subsection (4) for “If the FCA makes the progbsales, it" there were substituted
“The FCA”,

(e) in subsection (5) for “If the rules differ from tlgeaft” there were substituted “If the rules
that come into force differ from the rules”,

(f) for subsection (7)(a) there were substituted—
“(a) an analysis of the costs together with anyamslof the benefits that would arise—
(i) if the rules came into force as published urgigsection (1)(b), or
(ii) if subsection (5) applies, from the rulesaasended, and”, and
(g9) in subsection (9) for “a draft” there were subsétu“rules”.
(5) Section 138J of the Act has effect as if—
(a) in subsection (1)—

(i) in the opening words for “Before making any ruléisére were substituted “Before
any rules made by the PRA come into force”, and

(ii) in paragraph (b) for “a draft of the proposed rutbere were substituted “the rules”,
(b) in subsection (2)—
(i) in the opening words for “draft” there were suhsgét “rules”,
(ii) in paragraphs (b) and (d) “proposed” were omitedi
(iif) in paragraph (e) for “proposals” there were sulbngd “rules”,
(c) for subsection (3) there were substituted—

“(3) The PRA must have regard to any representatimade to it in accordance with
subsection (2)(e) and must consider whether to dntka rules before they come into
force.”,

(d) in subsection (4) for “If the PRA makes the prombseles, it” there were substituted
“The PRA”,

(e) in subsection (5) for “If the rules differ from tlgeaft” there were substituted “If the rules
that come into force differ from the rules”,

(f) for subsection (7)(a) there were substituted—
“(a) an analysis of the costs together with anyamslof the benefits that would arise—
(i) if the rules came into force as published urgidsection (1)(b), or
(ii) if subsection (5) applies, from the rulesaasended, and”, and
(g9) in subsection (9) for “a draft” there were subsétu“rules”.
(6) Section 138K of the Act has effect as if—



(a) in subsection (1) for “proposes to make a rulegioposed rule”) which would apply”
there were substituted “makes a rule which applies”

(b) in subsection (2)(a) “proposed” were omitted,

(c) in the opening words of subsection (3) for “a regmd makes a rule” there were
substituted “a rule comes into force”,

(d) in subsection (3)(b) “draft of the proposed” wemitbed, and

(e) in subsection (4)(a) for “the impact of the rulesignificantly different from the impact of
the proposed rule” there were substituted “the thpéthe rule as it comes into force is
significantly different from the impact of the rutiblished under section 138I(1)(b) or
138J(1)(b) (as the case may be)”.

(7) Section 138L(5) of the Act has effect as if—

(a) in paragraph (a) for “the overall position if thdes are made and the overall position if
the rules are not made” there were substituted dthegall position if the rules come into
force as published under section 138I(1)(b) or (B®J) (as the case may be) and the
overall position if the rules are amended befomiog into force”, and

(b) in paragraph (b) for “the overall position afteetmaking of the rules and the overall
position before they were made” there were sulistitdthe overall position after any
amendment of the rules and the overall positioodeediny such amendment”.

Desmond Swayne
Robert Goodwill
Two of the Lords Commissioners of Her Majesty’'edsury
17th July 2013



SCHEDULE 1 Regulation 3

Amendments to legislation that implement Articlésahd 37 to 41 of the
directive

Amendments to the Act

7—(1) The Act is amended as follows.

(2) In section 55V(8) (determination of applicatio@3)for “regulation 5” insert “regulations 5
and 5A”.

(3) In section 195A(12) (contravention by relevant EEfAn or EEA UCITS of directive
requirements: home state regulator primarily respme for securing compliancé)), in the
definition of “home state”, in paragraph (c) fora%hits registered office” substitute “is authorised
in accordance with the alternative investment fonahagers directive”.

(4) In section 418 (carrying on regulated activitieshia United Kingdom})—
(&) in subsection (1) for “five” substitute “six”,
(b) after subsection (5A) insert—
“(5B) The sixth case is where—

(a) the regulated activity being carried on by geeson is the regulated activity of
managing an AlF,

(b) the AIF being managed—
() has its registered office in an EEA State, or
(ii) is marketed in an EEA State,

(c) if the AIF being managed is marketed in an ERAte, it is marketed otherwise
than in accordance with provisions made under kert#2 of the alternative
investment fund managers directive,

(d) the person does not have a registered offiesm IEEA State, and

(e) the person's Member State of reference (asnel@fiin Article 4.1(z) of the
alternative investment fund managers directive)ther state that would be the
person’s Member State of reference if the persam wequired to be authorised in
accordance with Article 37 of the alternative inwesnt fund managers directive,
is the United Kingdom.

(5C) In subsection (5B) “marketed” is to be readactordance with the definition of
“marketing” in Article 4.1(x) of the alternativevestment fund managers directive.”, and

(c) in subsection (6) for “(5A)” substitute “(5B)”.
(5) In Schedule 3 (EEA passport rights)—
(a) in paragraph 5(h) (EEA firmd) omit “Article 6.1 of”,
(b) in paragraph 7A(aa) (EEA right: meaning of “relevanffice”)(e) for paragraph (aa)
substitute—

“(aa) in relation to a person whose entitlemensibject to the conditions of the
alternative investment fund managers directive—

() Section 55V was inserted by section 11 of thefaal Services Act 2012 (c.21) and amended bytineipal regulations

(b) Inserted by S.I. 2007/126, substituted by S.1120613 and amended by paragraph 35 of Schedutetidet Financial
Services Act 2012, S.I. 2012/916 and the prinaipgllations

(c) Amended by S.1. 2002/1775 and S.I. 2012/1906

(d) Inserted by the principal regulations

(e) Inserted by S.I. 2003/1473 and amended by tmeipal regulations



(i) if the person’s registered office is in an EB#fate, its registered office;

(i) if the person’s registered office is not in BEA State, the registered office or
branch of its legal representative (as defined iricke 4(1)(u) of the
alternative investment fund managers directive);”,

(c) in paragraph 10A(aa) (UK firm: meaning of “relevaoffice”)(a) for paragraph (aa)
substitute—
“(aa) in relation to a firm whose EEA right derivBem the alternative investment
fund managers directive—

(i) if the firm’s registered office is in an EEA&fe, its registered office;

(i) if the firm’'s registered office is not in dBEA State, the registered office or
branch of its legal representative (as defined iricke 4(1)(u) of the
alternative investment fund managers directive);”,

(d) in paragraph 14(3A) (serviceb)(after “Article 32" insert “, 35, 39 or 407,
(e) in paragraph 19(7BB)(b) (establishmeat)¢mit “Article 6.1 of”,
(f) in paragraph 20(3D)(a)(ii) (serviced)(omit “Article 6.1 of’, and
(g) in paragraph 20C (notice of intention to marke2iR)(e)—
(i) in sub-paragraph (1) for “a UK AlF or EEA AIF” suligte “an AIF”,
(ii)y for sub-paragraph (5)(b) substitute—
“(b) if the AIF is a third country AIF or a thirdocintry feeder AlF—

(i) appropriate co-operation arrangements arddnepbetween the FCA and the
supervisory authorities of the relevant third counn order to ensure an
efficient exchange of information that allows theéA~to carry out its duties in
accordance with the alternative investment fundagars directive,

(ii) the relevant third country is not listed asNan-Cooperative Country and
Territory by the Financial Action Task Force,

(iii) the relevant third country has signed anesgnent with the United Kingdom
and with each other EEA State in which the unitsloares of the AIF are
intended to be marketed, and

(iv) the agreement fully complies with the stamdaiaid down in Article 26 of the
Organisation for Economic Co-operation and Develepts Model Tax
Convention on Income and on Capital 20)10énd ensures an effective
exchange of information on tax matters, includingy amultilateral tax
agreements.”, and

(iii) in sub-paragraph (12), in the appropriate placesrirthe following definitions—
“relevant third country” means—

(a) in relation to a third country AIF, the counirywhich the AIF is authorised or
registered or, if the AIF is not authorised or ségied, the country in which it has
its registered office;

(b) in relation to a third country feeder AIF, theuntry in which the master AIF is
authorised or registered or, if the master AIF ¢ authorised or registered, the
country in which it has its registered office;

“third country AIF” has the meaning given in redida 2 of the Alternative Investment
Fund Managers Regulations 2013;

(®)
(b)
(©
(d)
(€
()

Inserted by S.I. 2003/1473 and amended by theipal regulations
Inserted by the principal regulations

Inserted by the principal regulations

Inserted by the principal regulations

Inserted by the principal regulations
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“third country feeder AIF" has the meaning givenregulation 2 of the Alternative
Investment Fund Managers Regulations 2013;

“third country AIFM” has the meaning given in regtibn 2 of the Alternative
Investment Fund Managers Regulations 2013.”.

(6) In paragraph 2B of Schedule 6 (threshold conditierlscation of offices)), in sub-
paragraph (7), for “a full-scope UK AIFM, A’s headfice and registered office must be in the
United Kingdom” substitute—

“a full-scope UK AIFM—
(@) A’'s head office and registered office mustribéhie United Kingdom, or
(b) A's registered office must be in a country tisatot an EEA State.”.

Amendments to the principal regulations

8—(1) The principal regulations are amended as\ilo
(2) In regulation 2(1) (interpretation)—

(&) in the definition of “external valuer” after “fucope UK AIFM” insert “other than an
AIF that is marketed only pursuant to provisionspiementing Article 42 of the
directive”,

(b) in the definition of “full-scope EEA AIFM” omit “Aticle 6.1 of”,
(c) inthe definition of “small registered EEA AIFM"—
(i) omit sub-paragraph (b), and

(ii) in sub-paragraph (c), after “Article 3.3(a) of ttieective” insert “in an EEA State
other than the United Kingdom”,

(d) in the definition of “small third country AIFM” athe end insert “and which has not
exercised the option mentioned in Article 3.4 o tdirective to meet the full
requirements of the directive”,

(e) at the appropriate place insert—
“third country feeder AIF” means a UK AIF or EEAIR that—
(a) is managed by an AIFM with its registered affio an EEA State, and

(b) is a feeder AIF whose the master AIF is a tluiodintry AIF or is managed by a
third country AIFM;”, and

(f) for the definition of “UK AIFM” substitute—
“UK AIFM” means an AIFM that—
(a) has its registered office in the United Kingdom

(b) has its registered office in a third countrpdahas the United Kingdom as its
Member State of reference, or

(c) has its registered office in a third countmdavould have the United Kingdom as
its Member State of reference if it were requirecbe authorised in accordance
with Article 37 of the directive;”.

(3) At the end of regulation 2 insert—

“(4) Any reference in these Regulations to canteltaof a Part 4A permission to carry
on the regulated activity of managing an AlF inéladeference to the variation of a Part
4A permission to remove the regulated activity @fnaging an AIF from those activities to
which the permission relates.”.

(4) In regulation 5 (applications for Part 4A permisgie-

(a) Paragraph 2B was substituted by S.I. 2013/555sabeparagraph (7) was inserted by the princigallegions



(a) in paragraph (1) for “applies” in the first pladeappears substitute “and regulation 5A

apply”,

(b) in paragraph (3)(b) for “the regulator” substitutgubject to regulation 5A(4), the
regulator”,

(c) in paragraph (4) for “The regulator” substitute Kgact to regulation 5A(5), the
regulator”,

(d) in paragraph (7) for “If the regulator” substitutBubject to regulation 5A(5), if the
regulator”, and

(e) in paragraph (8) for “An application” substitute utgect to regulation 5A(6), an
application”.
(5) After regulation 5 insert—

“Applications by AIFMs from third countries

5A. —(1) Paragraph (2) applies where—
(a) a person whose registered office is in a tbadntry intends to become authorised
under the directive in an EEA State in order to aggnor market an AIF in an
EEA State;

(b) there is more than one EEA State that may leptrson’s Member State of
reference; and

(c) the United Kingdom is a possible Member Stditeeference.

(2) The person must submit a request to the FCAtartkle competent authority of each
other possible Member State of reference to deterité Member State of reference.

(3) In the case of an applicant for Part 4A permaissvhose registered office is in a third
country, the regulator must not give the Part 4Anssion unless, in addition to the
conditions specified in regulation 5(3) being met—

(&) the regulator is satisfied that the determimatdy the applicant that the United
Kingdom is its Member State of reference complié whe criteria laid down in
Article 37.4 of the directive;

(b) the applicant has appointed a legal represeatatho—

(i) is the point of contact for the FCA, other qmetent authorities, ESMA and
investors in relation to the AlFs managed or tarfamagedy the applicant;

(ii) is sufficiently equipped to perform the congpice function pursuant to the
directive in relation to those AlFs; and

(iii) if an individual, is domiciled in the Uniteingdom, or if not an individual,
has a registered office or a branch in the Unitegyéom;

(c) appropriate co-operation arrangements are Breplbetween the FCA, the
competent authority in relation smy EEA AIF managed by the applicant, and the
supervisory authorities of the third country in alinithe applicant has its registered
office, in order to ensure an efficient exchangeindbrmation that enables the
FCA and any other relevant competent authority aoryc out their duties in
accordance with the directive;

(d) the third country in which the applicant hasrggistered office is not listed as a
Non-Cooperative Country and Territory by the Finah&ction Task Force;

(e) the third country in which the applicant has riégistered office has signed an
agreement with the United Kingdom, which fully cdiep with the standards laid
down in Article 26 of the Organisation for Economico-operation and
Development's Model Tax Convention on Income andCapital and ensures an
effective exchange of information on tax mattergluding any multilateral tax
agreements; and



() the effective exercise by the FCA or the comepétauthority in relation to any
EEA AIF managed by the applicant of its supervidonctions under the directive
is not prevented by the laws, regulations or adstraiive provisions of a third
country which apply to the applicant, nor by liniibas in the supervisory and
investigatory powers of that country’s supervisaaghorities.

(4) Notwithstanding regulation 5(3)(b), the regatamay give the Part 4A permission to
an applicant whose registered office is in a towdntry if the regulator is satisfied that—

(@) it is impossible for the applicant to complytlwian implementing provision
applicable to a full-scope UK AIFM which has itsgigered office in a third
country because of a mandatory provision in thetteat applies to the applicant or
a third country AlF that the applicant intends tarket in an EEA State,

(b) the law that applies to the applicant or thiedtitountry AIF provides for a rule
that is equivalent to that implementing provisibas the same regulatory purpose
as that provision and offers the same level ofqmtiin to the investors of the
AlFs managed by the applicant or, as the case reayhk investors of that AlF,
and

(c) the applicant or, as the case may be, the AtRpties with that equivalent rule.

(5) Where regulation 8A(3) or (7)(a) applies, wheathculating the periods mentioned in
regulation 5(4) and (7), the period starting wtitile date on which the regulator notifies or
informs ESMA in accordance with regulation 8A(3)(@)(a) and ending with the date on
which ESMA issues advice under paragraph 5 orArtile 37 of the directive is not to be
counted.

(6) In the case of an applicant whose registerédeois in a third country, the application
is complete if, in addition to containing the infeation mentioned in regulation 5(8), it
contains—

(a) a justification by the applicant of its assesshregarding the Member State of
reference in accordance with the criteria set nufiiticle 37.4 of the directive,
with information on the applicant’'s marketing st@y;

(b) a list of any implementing provisions with whig is impossible for the applicant
to comply because of a mandatory provision in #vethat applies to the applicant
or a third country AIF that the applicant intendsnharket in an EEA State, or
confirmation that there are no such provisions;

(c) if any provision is included in a list providathder sub-paragraph (b), written
evidence that—

(i) the law that applies to the applicant or th&d country AIF provides for a
rule that is equivalent to the provision;

(i) the equivalent provision has the same reguaipurpose as the provision
included in the list provided under sub-paragrdph (

(i) the equivalent provision offers the samedksf protection to the investors of
the AIFs managed by the applicant or, as the caselbm, the investors of the
third country AIF; and

(iv) the applicant or, as the case may be, thre tountry AIF complies with that
equivalent rule,

such evidence being based on regulatory standaxdsaped by ESMA;

(d) if evidence is provided under sub-paragraphddggal opinion in support of the
evidence on the existence of the relevant mandatawision, and a description of
the regulatory purpose of and the nature of thestor protection pursued by the
equivalent rule;

(e) the name of the legal representative of thdicgy and the place where the legal
representative has its registered office or a brgimcthe case of a legal person) or
where he or she is domiciled (in the case of aviiddal).”.

(6) For regulation 8 (notification to ESMA) substitute—



“Change of Member State of reference

8—(1) The FCA must require a full-scope UK AIFM tHads its registered office in a
third country to indicate to the FCA its Member t8taf reference based on its actual
marketing strategy if—

(a) it appears from the actual course of the AIFMIsiness development in the EEA
within a period of 2 years from the date on whictvas given Part 4A permission
to carry on the regulated activity of managing df tat the marketing strategy
presented by the AIFM in its application for sucartP4A permission was not
followed:;

(b) the AIFM made false statements in relationtdamarketing strategy in connection
with its application for Part 4A permission; or

(c) the AIFM changes its marketing strategy withoatnplying with implementing
provisions relating to Article 37.11 of the direfeti

(2) If an AIFM does not comply with a requirememider paragraph (1), the FCA must
cancel the AIFM’s Part 4A permission to carry oe tlegulated activity of managing an
AlF.

(3) Paragraphs (4) to (8) apply where the FCA rexsei-

(&) an indication by a full-scope UK AIFM that his registered office in a third
country following a requiremeimposed under paragraph (1);

(b) a notification by a full-scope UK AIFM that hidts registered office in a third
country under implementing provisions relating tdiéle 37.11 of the directive; or

(c) arequest by a full-scope UK AIFM that hasrégistered office in a third country
to change its Member State of reference on theslmsh change to its marketing
strategy made more than 2 years after the date lochwt was given Part 4A
permission to carry on the regulated activity ohaging an AlF.

(4) The FCA must—

(a) assess whether the AIFM’s determination ofMismber State of reference is
correct; and

(b) notify ESMA of its assessment and provide \thtat notification—

(i) the AIFM’s justification of its determinatioregarding its Member State of
reference; and

(ii) information on the AIFM’s new marketing steafy.
(5) After receiving advice issued by ESMA under th&d sub-paragraph of Article
37.11 of the directive, the FCA must—
(@) decide whether the AIFM’s determination of Member State of reference is
correct; and
(b) inform the AIFM, the AIFM's original legal repsentative and ESMA of its
decision.

(6) If the AIFM determined that its Member Stateeference is an EEA State other than
the United Kingdom and the FCA decides that theMid-determination of its Member
State of reference is correct, the FCA must—

(@) inform the competent authority of the new Memistate of reference of the
change; and

(b) transfer a copy of the authorisation and tigesuision file relating to the AIFM to
the competent authority of the new Member Statefefrence.

(7) On the date on which the FCA transfers the aightion and the supervision file
relating to the AIFM in accordance with paragra@}{lf), the FCA must cancel the AIFM’s
Part 4A permission to carry on the regulated agtivf managing an AlF.

(8) If the FCA's decision under paragraph (5)(ayastrary to advice issued by ESMA
under the third sub-paragraph of Article 37.11hef directive—

10



(@) the FCA must inform ESMA, stating its reasons;

(b) if the AIFM markets units or shares of an Alemaged by it in an EEA State other
than the United Kingdom, the FCA must inform thenpetent authority of that
EEA State, stating its reasons;
(c) if the AIFM manages an EEA AlF, the FCA mudbim the competent authority
for that EEA AIF, stating its reasons.
(9) If the authorisation and the supervision fidating to an AIFM is transferred to the

FCA by a competent authority under the fifth subagaaph of Article 37.11 of the
directive, from the date of transmission of thehattation and the supervision file the

AIFM has a Part 4A permission to carry on the ratpd activity of managing an AlF.

Other notifications to ESMA

8A.—(1) The FCA must inform ESMA—

(a) without undue delay, about the outcome of agpliegtion for permission under
Part 4A of the Act to carry on the regulated atfiwf managing an AlIF from a
person whose registered office is in a third coyntr

(b) where an application referred to at sub-pagagfa) is refused, about the applicant
and the reasons for the refusal; and

(c) on a quarterly basis, about—
(i) permissions granted under Part 4A of the Axffull-scope UK AIFMs to

carry on the regulated activity of managing an AlF;
(ii) the cancellation of such permissions; and
(iii) the AlFs managed or marketed in EEA State$uti-scope UK AlIFMs.
(2) Paragraphs (3) and (4) apply where—
(a) aregulator receives an application for perimisander Part 4A of the Act to carry

on the regulated activity of managing an AIF fronperson whose registered
office is in a third country, and

(b) the regulator assesses that the determinatyothé® applicant that the United
Kingdom is its Member State of reference compliéh whe criteria laid down in

Article 37.4 of the directive.
(3) Before determining the application, the reguiahust notify ESMA and must, in the
notification—
(a) request advice on the regulator's assessmehedpplicant’s determination of its
Member State of reference;
(b) provide the justification given by the applitargarding its determination of the
Member State of reference; and
(c) provide information on the applicant’'s markgtstrategy.
(4) If the regulator proposes to give the permissitherwise than in accordance with
advice issued by ESMA under Article 37.5 of theediive, before giving the permission—
(@) the regulator must inform ESMA, stating itss@as;

(b) if the applicant intends to market units orreisaof an AIF managed by it in an
EEA State other than the United Kingdom, the regulanust inform the
competent authority of that EEA State, statingétssons;

(c) if the applicant manages or intends to manag&BA AlF, the regulator must
inform the competent authority for that EEA AlFRatshg its reasons.
(5) Paragraphs (6) and (7) apply where—
(a) aregulator receives an application for perimisander Part 4A of the Act to carry

on the regulated activity of managing an AlF fronperson whose registered
office is in a third country, and
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(b) the regulator is satisfied that the conditispgcified in regulation 5A(4) are met
(impossible for applicant to comply with implemergiprovision).
(6) The regulator must, without undue delay, noE$MA and provide to ESMA the
information mentioned at regulation 5A(6)(b) to.(d)

(7) If the regulator proposes to give the permissiontrary to advice issued by ESMA
under Article 37.9 of the directive—

(a) the regulator must inform ESMA, stating itsseas;

(b) if the applicant intends to market units orreisaof an AIF managed by it in an
EEA State other than the United Kingdom, the regulanust inform the
competent authority of that EEA State, statingdtssons.

(8) The FCA must inform ESMA where, in relationdn AIF managed by a full-scope
UK AIFM with its registered office in a third coumt or a third country AlF or a third
country feeder AIF managed by a full-scope UK AlRiith its registered office in the
United Kingdom—

(a) the FCA approves the marketing of the AIF urrégulation 54 or sends a copy of
a notice of intention in respect of the marketifighe AlF under paragraph 20C of
Schedule 3 to the Act;

(b) a change is made or planned to information idem/ by the AIFM under
regulation 54(2)(b) in respect of which the FCA has informed the AIFM under
regulation 55(2) and has not required the FCA ke tsteps under 55(3), and the
change results in the termination of the marketihthe AIF or the marketing of
an additional AIF; or

(c) a change is made or planned in relation to kwhiegulation 17A(8) of the
Financial Services and Markets Act 2000 (EEA Pagdpights) Regulations 2001
applies, and the change results in the terminaifothe marketing of the AIF or
the marketing of an additional AlF.

(9) If the FCA considers that a full-scope UK AIRN&t has its registered office in a third
country is in breach of an obligation under an enpknting provision, it must notify
ESMA as soon as possible, explaining why it considiee AIFM to be in breach of such
obligation.”.

(7) For regulation 10(2)(c) (small registered UK AlFMsjostitute—
“(c) either—
() in the case of an AIFM with its registered ioff in the United Kingdom,
grounds do not exist which would permit or requa&ecourt to make a
disqualification order within the meaning of senti@(1) of the Company

Directors Disqualification Act 1986 against an individual responsible for
the management or operation of the AIFM; or

(ii) in the case of an AIFM with its registeredfioé in a third country, such
grounds would not exist if the AIFM were a compangorporated in the
United Kingdom.”.

(8) For regulation 29(1) (depositary liability: genepabvisions) for the words from “in relation
to” to the end substitute—

“in relation to—

(a) the depositary of a UK AIF managed by a fulyse UK AIFM or an EEA AIFM;
or

(b) the depositary of a third country AIF managgdbiull-scope UK AIFM if—
(i) the depositary has its registered office dranch in the United Kingdom; and

(8 1986 c. 46. Section 1(1) was amended by secld{l2 and (3) of the Enterprise Act 2002 (c. 403 aaction 5(1) of the
Insolvency Act 2000 (c. 39)
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(i) the AIF is marketed otherwise than pursuamtprovisions implementing
Article 36 or Article 42 of the directive.”.

(9) In regulation 33 (management of third country Alldder “full-scope UK AIFM” insert
“that has its registered office in the United Kiogual'.

(10) In regulation 49 (marketing by full-scope EEA AlFMEcertain AlFs)—
(a) inthe heading omit “of certain AIFs”,
(b) in the opening words omit “that does not fall witliegulation 57(1)”,
(c) atthe end of sub-paragraph (a) omit “or”, and

(d) after sub-paragraph (b) insert—

“or

(c) the marketing is permitted under regulatiori.50.
(11) For the table in regulation 50 (marketing by AlFbfsother AIFs) substitute the following

table—
“A—-AIFM B — AIF C — Condition
Full-scope UK An AlF that is The FCA has approved marketing of the AlF in
AIFM with its not a third accordance with regulation 54.

registered office in
the United Kingdom third country

feeder AIF
Full-scope UK A third country
AIFM with its AlF or a third
registered office in  country feeder

the United Kingdom AIF

Full-scope UK

AIFM with its
registered office in a
third country

Any AIF

Full-scope EEA
AIFM with its AlF or a third
registered office in  country feeder
an EEA State other AlF

than the United

Kingdom

A third country

Full-scope EEA
AIFM with its
registered office in a
third country

Any AlF

Small third country  Any AlF
AIFM that is not a

country AlIF or a

The FCA has approved marketing of the AlF in
accordance with regulation 54; or

the AIFM has notified the FCA in accordance with
regulation 57 and meets the conditions at regulatio
57(4)(a) to (c), and the FCA has not suspended or
revoked the AIFM’s entitlement to market the AlF.

The FCA has approved marketing of the AdF i
accordance with regulation 54; or

the AIFM has notified the FCA in accordance with
regulation 59 and meets the conditions at regulatio
59(2)(a) to (e), and the FCA has not suspended or
revoked the AIFM’s entitlement to market the AlF.

The marketing is permitted under regulation 49; or

the AIFM has notified the FCA in accordance with
regulation 57 and meets the conditions at regulatio
57(4)(a) to (c), and the FCA has not suspended or
revoked the AIFM’s entitlement to market the AlF.

The marketing is permitted under regulatish or

the AIFM has notified the FCA in accordance with
regulation 59 and meets the conditions at regulatio
59(2)(a) to (e), and the FCA has not suspended or
revoked the AIFM'’s entitlement to market the AIF.

The AIFM is a small registered UK AIFM orsmall
authorised UK AIFM; or
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full-scope UK

AIFM or a full- the AIFM has notified the FCA in accordance with

scope EEA AIFM regulation 58 and meets the conditions at regulatio
58(2)(a) and (b), and the FCA has not suspended or
revoked the AIFM’s entitlement to market the AlF.

Third country AIFM  Any AlF The AIFM has notified the FCA in accordangith

that is not a small regulation 59 and meets the conditions at regulatio
AIFM, a full-scope 59(2)(a) to (e), and the FCA has not suspended or
UK AIFM or a full- revoked the AIFM’s entitlement to market the AIF.”

scope EEA AIFM

(12) In regulation 54 (FCA approval for marketing)—
(a) for paragraph (1) substitute—
“(1) This regulation applies to—

(@) a full-scope UK AIFM seeking to market in theitéd Kingdom an AIF managed
by the AIFM;

(b) a full-scope EEA AIFM seeking to market in thinited Kingdom to retail
investors an AlIF managed by the AIFM, where the FRa#s not received a
regulator’'s notice in relation to the marketing tbe AIF in accordance with
Schedule 3 to the Act (EEA passport rights).”, and

(b) after paragraph (8) insert—

“(9) The FCA must refuse an application if satidftbat the AIF is a third country AIF or
a third-country feeder AIF and the following comalits are not met—

(a) appropriate co-operation arrangements arednepbetween the FCA (or, in the
case of an AIF managed by an AIFM with its registieoffice in an EEA State
other than the UK, the competent authority in BBA State) and the supervisory
authorities of the relevant third country in ordernsure an efficient exchange of
information that allows the FCA or competent auitiyato carry out its duties in
accordance with the directive;

(b) the relevant third country is not listed as@PCooperative Country and Territory
by the Financial Action Task Force; and

(c) the relevant third country has signed an ageserwith the United Kingdom (or,
in the case of an AIF managed by an AIFM with igistered office in an EEA
State other than the UK, with that EEA State) aiiith wach other EEA State in
which the units or shares of the AIF are intendedé marketed, which fully
complies with the standards laid down in Article 86 the Organisation for
Economic Co-operation and Development’s Model Tanv@ntion on Income
and on Capital 2018) and ensures an effective exchange of informatioriax
matters, including any multilateral tax agreements.

(10) In paragraph (9) “relevant third country” mean

(a) in relation to a third country AIF, the counirywhich the AIF is authorised or
registered or, if the relevant AIF is not authadiser registered, the country in
which it has its registered office;

(b) in relation to a third country feeder AIF, theuntry in which the AIF's master
AIF is authorised or registered or, if the mast#f & not authorised or registered,
the country in which it has its registered office.”

(13) In regulation 57 (marketing under Article 36 of tesctive)—

(@) in paragraph (3) for “must give written notificatioco the FCA before marketing”
substitute “may give written notification to the AEhat it intends to market”, and

(@) ISBN 978-92-64-17517-4
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(b) at the beginning of paragraph (5) for “The AIFMbstitute “An AIFM that has given a
notification under paragraph (3)”.

(14) In regulation 58 (marketing of AlFs managed by ditild country AIFMs)—

(@) in paragraph (1) for “must give written notificatioco the FCA before marketing”
substitute “may give written notification to the &@hat it intends to market”, and

(b) at the beginning of paragraph (3) for “The AIFM™bstitute “An AIFM that has given a
notification under paragraph (1)".

(15) In regulation 59 (marketing under Article 42 of tiesctive)—

(@) in paragraph (1) for “must give written notificaticco the FCA before marketing”
substitute “may give written notification to the &@hat it intends to market”, and

(b) after paragraph (4) insert—

“(5) Paragraph (6) applies where a full-scope UKMIthat has its registered office in a
third country markets an AIF only—

(a) pursuant to a notification under this regulatior
(b) pursuant to provisions in other states impleimgrArticle 42.

(6) The AIFM need not comply with implementing pigigns in respect of the AIF other
than as required by this Part.”.
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SCHEDULE 2 Regulation 4

Amendments to legislation that come into forceemmination of Articles
36 and 42 of the directive

PART 1
Amendments to legislation

Amendment to the Act

9.In section 418(5B) of the Act (carrying on regathtactivities in the United Kingdona),
omit paragraph (c).

Amendment to the Regulated Activities Order

10.In Schedule 8 to the Regulated Activities Ordargpns excluded from regulated activity of
managing an AlF), omit paragraph k)L(

Amendments to the principal regulations

11—(1) The principal regulations(are amended as follows.
(2) In regulation 2(1) (interpretation)—

(@) in the definition of “external valuer” omit “othehan an AlF that is marketed only
pursuant to provisions implementing Article 42 loé directive”.

(3) For regulation 29(1)(b) (depositary liability: geakprovisions) substitute—

“(b) the depositary of a third country AIF manadagda full-scope UK AIFM, if the
depositary has its registered office or a brandhénUnited Kingdom.”.

(4) For regulation 34 (introductory provision) subdttu-

“Introductory provision

34.In this Part, a reference to an AIFM is to a Bdbpe UK AIFM.”.
(5) In regulation 49 (marketing by full-scope EEA AlFMs
(a) after paragraph (a) insert “or”,
(b) after paragraph (b) omit “or”, and
(c) omit paragraph (c).
(6) For regulation 50 (marketing by AIFMs of other AJFsubstitute—

“Marketing by full-scope UK AIFMs
50. A full-scope UK AIFM may not market an AlF in thénited Kingdom unless the
FCA has approved the marketing in accordance wigalation 54.”.

(7) For regulation 56 (suspension or revocation of epgirgranted to a full-scope EEA AIFM)
substitute—

(a) Inserted by paragraph 1 of Schedule 1 to theselR&ons

(b) Inserted by paragraph 1(17) of Schedule 2 toptfiecipal regulations and amended by regulationo81he principal
regulations

() Amended by paragraph 2 of Schedule 1 to theselR&ons
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“Suspension or revocation of approval granted to aifl-scope EEA AIFM

56. Regulations 56A to 56C apply where the FCA hasama marketing by a full-scope
EEA AIFM under regulation 54.

Revocation of approval to market
56A—(1) The FCA may revoke the AIFM’s approval to netrlan AlF if it appears to
the FCA that—
(a) the AIFM has contravened an implementing piowis

(b) the AIFM has, in purported compliance with amplementing provision,
knowingly or recklessly given the FCA informatiornieh is false or misleading in
a material particular;

(c) the AIF has been wound up; or

(d) none of sub-paragraphs (a) to (c) applies,itbist undesirable in the interests of
investors or potential investors that the AIF sdardntinue to be marketed.

(2) If the FCA proposes to revoke an AIFM’s appioamarket an AlF it must give a
warning notice to the AIFM.

(3) If the FCA decides to revoke an AIFM’s approt@imarket an AIF under paragraph
1—
(a) it must give a decision notice to the AIFM; and
(b) the AIFM may refer the matter to the Tribunal.

Suspension of approval to market

56B—(1) If one of the grounds in paragraph (2) is mtag FCA may suspend an
AIFM’s approval to market an AIF for a specifiedrioel, until the occurrence of a
specified event or until specified conditions anenplied with.

(2) The groundsre that it appears to the FCA that—

(@) the AIFM has, in purported compliance with amplementing provision,
knowingly or recklessly given the FCA informatiornieh is false or misleading in
a material particular;

(b) sub-paragraph (a) does not apply, but it isesirdble in the interests of investors
or potential investors that the AlF should contituide marketed.

(3) In this regulation “specified” means specifieg the FCA in a notice given under
regulation 56C.

Procedure on suspension

56C—(1) A suspension under regulation 56B takes effect
(a) immediately, if the notice given under parapré®) states that that is the case;
(b) on such date as may be specified in the natice;

(c) if no date is specified in the notice, when thatter to which the notice relates is
no longer open to review.

(2) A suspension may be expressed to take effecteniiately (or on a specified date)
only if the FCA, having regard to the ground on athiit is suspending the AIFM’s
approval to market, considers that it is necesdarythe suspension to take effect
immediately (or on that date).

(3) If the FCA proposes to suspend an AIFM’s applde market an AlF, or suspends
such approval with immediate effect—

(a) it must give written notice to the AIFM; and
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(b) the AIFM may refer the matter to the Tribunal.
(4) A notice under paragraph (3)(a) must—
(a) give details of the suspension;
(b) inform the person to whom it is given of whée suspension takes effect;

(c) state the FCA’s reasons for the suspensiorfarits determination as to when the
suspension takes effect;

(d) inform the person to whom it is given that ihynmake representations to the FCA
within such period as may be specified in it (wieetbr not it has referred the

matter to the Tribunal); and
(e) inform the person to whom it is given of thaght to refer the matter to the
Tribunal.
(5) The FCA may extend the period allowed undemtbice for making representations.

(6) Paragraph (7) applies if, having considered @pyesentations made by a person to
whom the notice was given, the FCA decides—

(a) to make the suspension in the way proposed,
(b) to make the suspension in a way other thanpifegtosed, or
(c) ifit has been made, not to revoke the suspensi
(7) If this paragraph applies—
(a) the FCA must give written notice to the AlFMida
(b) the AIFM may refer the matter to the Tribunal.

(8) If, having considered any representations niade person to whom the notice was
given, the FCA decides—

(8) not to suspend the approval to market in the pvaposed, or
(b) to revoke a suspension,
it must give written notice to the AIFM.
(9) For the purposes of paragraph (1)(c), sect#il(8 of the Act (publication) applies as
if a notice under paragraph (3)(a), (7)(a) or (8yava supervisory notice.”.
(8) Omit regulations 57 to 64 and the heading precedigglation 57.
(9) In regulation 71(5) (application of provisions @ktAct to unauthorised AIFMs), omit sub-
paragraphs (c) to (e).

PART 2
Transitional provisions relating to marketing byrdhcountry AIFMs

12—(1) Sub-paragraphs (2) and (3) apply where—
(@) an AIFM has given a notification under regulatio®( of the principal regulations
(marketing of AlIFs managed by small third countiyis) in respect of an AlF,

(b) an investor has acquired units or shares of the #dFa result of marketing that is
permitted because of that notification, and
(c) the AIFM is not—

() registered in accordance with Article 3 of the difee in respect of the AIF
otherwise than by virtue of that notification, or

(i) authorised in accordance with Article 37 of theediive in respect of the AlF.

(2) The revocation of regulations 58(3) and (4)(a) @&¢b)(d) of the principal regulations by
paragraph 3 does not have effect in relation tbAlhaM.
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(3) In regulation 71(5)(d) of the principal regulatiofis so far as it continues to apply by virtue
of paragraph (2)) for “that is entitled to markatAlF following notification under regulation 58”
substitute “to which the requirement at regula®&(3) applies”;

13—(1) Sub-paragraph (2) applies where—

(@) an AIFM has given a notification under regulatio®(® of the principal regulations
(marketing under Article 42 of the directive) irspect of an AlF,

(b) an investor has acquired units or shares of the @&dFa result of marketing that is
permitted because of that notification, and

(c) the AIFM is not authorised in accordance with Aeti87 of the directive in respect of the
AlF.

(2) The substitution of regulation 34 of the principagulations and the revocation of
regulations 59(3) and (4)(a) and 71(5)(e) of thagipal regulations by paragraph 3 do not have
effect in relation to that AIFM.

14.Any expression used in this Part that is usedhi frincipal regulations has the same
meaning as in the principal regulations.
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EXPLANATORY NOTE
(This note is not part of the Regulations)

These Regulations implement those provisions ofedive 2011/61/EU of the European
Parliament and of the Council on Alternative Inwesht Fund Managers (“the Directive”) that
must be transposed by 22nd July 2013 but do notdato effect until a date to be specified by
the European Commission in a delegated act (“tbanghtry provisions”). The Financial Conduct
Authority (“FCA”) is responsible for the implemetitan of other elements of the third country
provisions. The parts of the Directive that come ieffect on 22nd July 2013 are implemented by
the Alternative Investment Fund Managers Regulati@f13 (“the principal regulations”). A
transposition note setting out how the Directivdl e transposed into United Kingdom law is
available on HM Treasury’s website (www.hm-treasgioy.uk).

Regulation 1(3) provides that regulation 3 comés farce on the date on which Articles 35 and
37 to 41 of the Directive become applicable. Reipia3 introduces Schedule 1, which makes
amendments to legislation in order to implements¢hdrticles. In particular, paragraph 1 of
Schedule 1 amends section 418 of the FinancialiG&snand Markets Act 2000 (“the Act”) to
provide that the management of alternative investriends is considered to take place in the UK
where managers from outside the EEA have the UKhas Member State of reference (as
defined in the Directive) and the funds managecedher EEA funds or are marketed in the EEA.
Paragraph 1 also amends the Act to provide for snahagers, and for UK managers of funds
outside the EEA, to have access to the procedukehiph UK managers may manage or market
EEA funds in other EEA states.

Paragraph 2 of Schedule 1 amends the principalatgus. The effect of the amendments is to
apply the regime for authorisation or registrattriJK managers of alternative investment funds
to managers from outside the EEA that have the YKhair Member State of reference. The
amendments also apply provisions relating to thenapimg and marketing of alternative

investment funds by UK managers to managers frotsideithe EEA that become authorised or
registered in the UK. The separate national regigrenitting managers from outside the EEA and
UK managers of funds from outside the EEA to matkeir funds in the UK is, however, retained

as an alternative. Paragraph 2 also amends theigairegulations to enable EEA managers of
funds outside the EEA to market those funds intKeon the same basis as EEA funds.

Regulation 1(4) provides that regulation 4 comés farce on a later date on which regimes under
Articles 36 and 42 of the Directive are to be terated. Regulation 4 introduces Schedule 2, Part
1 of which makes amendments to legislation to revible separate national regime for managers
from outside the EEA and UK managers of funds fautside the EEA to market their funds in
the UK, with the result that from that point all magers of alternative investment funds managing
UK funds or marketing funds in the UK must be autexd in the UK or in another EEA state.
Part 2 of Schedule 2 contains transitional prowvisido preserve the ongoing obligations of
managers from outside the EEA that have marketedisfunder those separate national regimes.

Regulation 1(5) provides that regulation 5 come® iforce immediately after the principal
regulations come into force (on 22nd July 2013)giation 5 makes two minor amendments to
the Financial Services and Markets Act 2000 (EEAsPart Rights) Regulations 2001 to correct
an error in amendments to those Regulations madeebgrincipal regulations.

Regulation 1(2) provides that regulation 6 comds iiorce on 22nd July 2013. Regulation 6
provides that the FCA or the Prudential Regulatfuthority (“PRA”) may make rules to
implement the third country provisions without cdyiipg with various procedural requirements
imposed under the Act, including the obligationctmsult on a draft of the rules before making
them. If the FCA or PRA does so, an equivalent slbason will need to be carried out before the
rules come into force, unless the rules are revileddre they come into force.

An impact assessment of the effect of the principgllations on the costs of business and the
voluntary sector has been prepared and is avaifedsie Her Majesty’s Treasury, 1 Horse Guards
Road, London, SW1A 2HQ or on www.hm-treasury.govanl is published with the Explanatory
Memorandum alongside those Regulations on www Egs.gov.uk.
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